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ARGUMENT
POINT 1

THE "CONCEPT OF MUTUALITY" AS INVOKED BY

THE SECOND DISTRICT HAS BEEN MISAPPLIED IN

THE INSTANT CASE

The types of costs that are reimbursable to an acquitted defendant are not

"reasonable and necessary costs" as are usually awardable in civil cases. Benitez v. State of
Florida, 350 So.2d 110 (Fla. 3rd DCA 1977). The types of costs reimbursable to an
acquitted defendant have been further generally limited by the Second District Court of
Appeal in Doran v. State of Florida, 296 So.2d 86 (Fla. 2nd DCA 1974). In that case, the
court stated:

There are many expenses which one may incur because he

is charged with a crime. Yet only those items reasonably

within the scope of statutory authority are taxable. Doran

at 87.

Based on the general limitations imposed by Benitez and Doran, other courts have

permitted or not permitted certain specific reimbursements.

Bail bond premiums and hotel expenses are not permitted. Warren v. Capuano, 269
So.2d 380 (Fla. 4th DCA 1972). An acquitted defendant's travel expenses, hotel expenses,
and meal expenses are not reimbursable. Danauer v, State of Florida, 317 So.2d 792 (Fla.
Ist DCA 1975). Cost of towing is not taxable. Doran, supra. Attorney's fees and jury
selection experts are also non-reimbursable. Goldberg v. County of Dade, 378 So.2d 1242
(Fla. 3rd DCA 1979).

Mileage and per diem of witnesses summoned in another state are properly taxable
costs. Warren v. Capuano, 269 So.2d 380 (Fla. 4th DCA 1972). Costs of depositions are

taxable if they served a useful purpose in the defendant's defense. Powell v. State of




Florida, 314 So.2d 788 (Fla. 2nd DCA 1975).

The common thread that appears to run through each one of the above-referenced
cases is that, to be reimbursable to an acquitted defendant, the costs incurred by the
acquitted defendant must be specifically permitted by statute or by case law. If not
specifically provided by statute or case law, certain costs, Palm Beach County respectfully
submits, are non-reimbursable.

In the instant case, the Second District Court of Appeal, citing its decision in Powell,
supra invoked the "concept of mutuality" and opined "since Section 939.01, as amended in
1987, provides for the taxation against convicted criminal defendants of investigative costs
incurred by law enforcement agencies, we hold that investigative costs are also taxable costs
within the meaning of Section 939.06. Sawyer at Appendix, Pg. 2. In Powell, the Second
District had reasoned that "(s)ince under §914.06 the County could tax the reasonable
compensation of its expert witnesses as costs against a convicted defendant, we think that
an acquitted non-indigent may do likewise against the County." Sawyer at Appendix, Pg. 2.

Palm Beach County respectfully asserts that the Second District Court of Appeal has,
now, in the instant case, simply misapplied its "concept of mutuality."

While it is true that a County may tax the reasonable compensation of expert
witnesses as costs against a convicted defendant, pursuant to §914.06, Florida Statutes, no
such County authority exists as to taxation against a convicted defendant with respect to
investigative fees.

In support of its opinion that an acquitted defendant may tax his or her investigative
fees against a County, the Second District cites §939.01, Florida Statutes which provides, in

pertinent part as follows:




In all criminal cases the costs of prosecution, including
investigative costs incurred by law enforcement agencies,
and by fire departments for arson investigations, if
request n mented by such agencies, shall be
included and entered in the judgment rendered against the
convicted person. (Emphasis added).

In other words, §939.01 (as cited by the Second District Court of Appeal) does not
provide authority for any county to tax investigative costs against a convicted defendant in
favor of the County. Such taxation is permissable only if requested by (and then in the
exclusive favor of) various "law enforcement agencies" or by one or more "fire departments.”

Palm Beach County respectfully submits that taxation of costs for investigative fees
is still not mutual as to a defendant and a county (even with the Second District's decision).
Interestingly, the Second District's holding in the instant case has the effect of giving an
acquitted defendant a new remedy against a particular county which same right, the county
would not have had against the defendant, had the defendant been found guilty. In essence,
the Second District Court of Appeal has, under the guise of "mutuality," now given a
unilateral right of taxation and redress to an acquitted defendant -- at the sole and

unilateral expense of a Florida county.




POINT 11

ONLY THOSE ITEMS REASONABLY WITHIN THE
SCOPE OF STATUTORY AUTHORITY ARE
TAXABLE WITHIN THE MEANING OF SECTION
939.06, FLORIDA STATUTES

Palm Beach County would respectfully rely on Judge Schoonover's dissent in Sawyer
which provides as follows:

At common law neither party could be charged with the
costs of the other, and it was only by statute that such
costs came to be allowed. But even then, both in England
and in this country, costs were not chargeable to the
sovereign or the state unless there was an express
provision in the law to authorize such costs (citing
Buckman v. Alexander, 24 Fla. 46, 3 So. 817 (Fla. 1888).

Sawyer at Appendix, Pg. 6.

Additionally, Judge Schoonover stated as follows:

If the legislature in enacting section 939.06 intended to
require than an acquitted or discharged defendant be
reimbursed [for a particular cost incurred in defending
charges brought against defendant), it could have easily
expressed that intention.

¥ k %

Since the legislature did not expressly provide for these
expenses in section 939.06, we should not read this
requirement into the law. Sawyer at Appendix, Pg. 6.




CONCLUSION

For these reasons, Palm Beach County respectfully submits that the Second District

Court of Appeal should be reversed.
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LEHAN, Judge. .




This is an appeal from an order of the trial court

which, properly relying upon Benitez v. State, 350 So. 24 1100

(Fla. 34 DCA 1977), cert. denied, 359 So. 2d 1211 (Fla. 1978) and

Osceola County v. Otta, 530 So.3d 478 (Fla. 5th DCA 1988), denied

appallnt, who is" a nonindigent, acquitted criminal dafendant,
the rigut of raimbursement from Pinallas County for investigative
costg appellant incurred in his defense. The amount of those
costs paid by dafendant had baan previously certified by the
court, appareht;y in accordance with the‘procadura outlined in

sawyer v, State, 570 So. 2d 410 (Fla. 2d DCA 1990) and Clark v.

Stata, 570 So. 2d 408 (Fla. 24 DCA 1990). Reimbursement to

-

defendant had then been refused by the county. We reverse.

- -

Section 939.06, Florida statutes (1989), provides for
the reimbursement to an acquitted criminal dsfendant of what the
statute calls "taxable costs* but does not define the term. The
intarpratation of that tarm has been laft to the courts. See

Doran v. State, 296 So. 2d 86 (Fla. 24 DCA 1974).

It
.

Especially since section 939.01, as amended in 1987,
provides for the taxgtion againat convictad criminal dafendants
of investigative costs incurrad by law enforcement agencies, we.
hold that investigativae costs are also taxable costs within the
meaning of saection 939.06. Thua, the intarpratatidn of the term

"taxable costs" which we apply has the same rational baais as

that applied'by this court in Powell v. Stete, 315 So. 24 788,

789 (Fla. 2d'DCA 1975) ("Since under § 914.06 the county could

tax the reasonable compensation of its expert witnesses as costs




againat a convicted defendant, wa think that an acquittad, non-

indigent defendant may do likewise against the county.”).

. N 3

That the legislature has not changed section 939.06
since the 1974 opinion of this court in Doran may ba taken to
indicate legislatiwe intent in ap;roval of the Doran ruling, as
wall as that in Powaell, to tha effect that finding a rational
basis for an interpretation of the term "taxabla costa" in that
section has been left to tha courta.dlggg 49 Fla. Jur., Statutes §

166 (1984) (citing White v. Johnson, 59 Sa. 2d 532 (Fla. 1952)).

L}

Oour interpretation of that term in seotion 939.06 in
light of section 939.01 is conaistant with Powell, basad upon the
concept of mutuality. That the legislature has favored muguality
in the context of civil litigation expenses is illuatratgd‘pyﬁtha
1988 addition of subsection (2) to section 57.105 concerning the
award of attorneys fees to a barty to a litigatad contract which
only provides for such an award to the other party. That
subsection changed the law as reflected in prior jurisprudence so
that in cases in which the party who {s required to take action
to enforce the caontract prevails, the court may award attorney's
fees in favor of that party even when the contract only provides

for the award of attorney's faas to the othar party.

The mutuality concept relative to an effactive dafense

in criminal litigation is implicitly involved in White v. Board

of County Commissioners of Pinellas County, 537 So. 2d 1376 (Fla.

1989). White determined, albeit on constitutional, separation of

powers grounds, that in a capital casa an indigent citizen

. 3pR- 3




prosecutad by the state through the state'a counsael should not bhe
deprived of aeffective counsel for his defense through an
unraaliatically low cap on fees. which may be paid to his cohnaal,
notwithatanding "the potential burden placed on county

treasuries." Id. at 1379. /,'

In contrast to the holding of Doran that bail bond
- LAY _
premiums incurred by acquitted criminal defendanta are not
taxable against the prosecution, investigative costs represent a

type of costs mutually barne by the prosecution and dafeansa.

Wa recognize of course that our holding adds to
governmental figcal obligations. But if that was not intended by
the lagislature, the lagislature could have providad othg;éise}
especially aftar the 1975 Powell opinion on which wé rely in -
principla. Of course, the legislature might provida otherwise in
the futurae if it should decide that our holding does not

accurately raflaect current legislative intent.

Since we resolve this case under statutory
interpretation, we need not address tha additional constitutional

equal protection arguments of defendant and amicus curiae.

We certify that our holding is in conflict with Benitaz

and Osceola County. Howaver, Benitez was decided before the 1987

amendment to section 9139.01, and Osceola County followed Benitez

in 1988 without expresssd consideration of that amendment.

Upon remand the trial court shall enter judgment

againat the county for the investigative costs incurred by

- 4 -
App. 4




dafendant which are determined to have baen resasonable and

necessary.

- ' )

Reversed and ramanded for proceedings consisteant

harawith. '
/

PATTERSON, J., Concurs.
SCHOONOVER, C.J., Dissents with opinion.

'




SCHOONOVER, Chief Judge, Dissenting.

¥

1 respectfully diaséﬁi: I would affirm and hold that
the trial court correctly followed our sister courts' dacisions

in Osceola County v. Otta, 530 §o. 24 478 (Fla. 5th DCA 1988),

and Benitez v. Statae, 350 So. 2d 1100 (Fla. 3d DCA 1977), cert.
[

denied, 3159 So. 2d 1211 (Fla. 1978).

At common law neithar party could be charged with the.
costs of the other, and it was only by statutsa that such costs
came to ba allowed. But even then, both in England and in this
country, costs were not chargeable to the sovereign or tha state
unless thers was an express provision in the law to authorize

-4

such costs. Buckman V. Alexander, 24 Fla. 46, 3 So. 817 (Fla.

-

1888).

Although the determination of which costs are taxable

has bean laft to the courts, only those itams reasonably within

the scope ot.atatutory au&hority ara taxable. Doran v. Statas,
296 So. 2d 86 (Fla. 2d DCA 1974). This court has held that we
\should be reluctant to read into the law a neceasity for the
imposition upon the public of staggering expenses which would be
caused by requiring reimbursement of bail bond premiums incurred

by those who are ultimately acquitted or discharged. Doran; see

also Holton v. State, 311 So. 24 711 (Fla. 3d DCA 19758), I am

also reluctant to read into the law a requirement that the public
raimburse acquitted or discharged dafendants for their

investigative expenses and would not do so.

H
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If the legislatura in enacting section 939.06 intended
to raquire that an acquittad or discharged defendant bae
reimbursed for the inveatiqatib&“cbats incurred in dafandinq
charges brought against them, it could have easily expredsad that
intention. The lagislatura has/aﬁacifically dealt with
inveastigative ax;;nlns in many instances. Seea, e.q., &8

27.56(1) (a) ¢ 45.331(3)(a);'253.03(13); 373.129(6) 1 489.132(3)

631.54(5); 895.05(7): 895.07(8): 939.01(1), Fla. Stat. (1989).

+L

Since the legislature did not expressly provide for

these expenses in section 936.06, we should not read this

requirement into tha law. Osceola County; Benitez.




