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Appellant, CARLOS SANTOS, was the defendant in the trial court 

and will be referred to in this brief  as Appellant or by name. 

Appellee, the State of Florida, was the prosecution and will be 

referred to as the S t a t e .  The original record on appeal (case no. 

74,4671, which includes the trial transcript will be referred to by 

use of the symbol "OR". The present record on appeal on wesentenc- 

ing will be referred to by use of the symbol "SR". 
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Carlos Santos was charged by Indictment on September 10, 

1987, with the f i r s t  degree murders of Irma Torres, Diedre Torres, 

and the attempted murder of Jose Torres (R2-4). The case went to 

trial for the f i r s t  time on September 12, 1988, before Circuit 

Judge J. Dale Durrance (R71-72). Appellant decomgensated in the 

early stages of t r i a l ,  was examined by mental health experts ,  and 

was ultimately declared incompetent to proceed to trial (OR72-84). 

Appellant was subsequently found competent to proceed and a 

second trial commenced on June 5-9, 1989, before Judge Durrance and 

a jury (OR9S-1029). Appellant was found guilty as charged on 

Counts I and TI and guilty of aggravated assault on Count 111 

(OR1019-20,1187-89). The case proceeded to penalty phase on June 

12, 1989 (OR1032-11721, after which the jury returned a recomenda- 

tion of death by a v o t e  of 10 to 2 (OR1190). 

e 
On July 18, 1989, the trial judge imposed a sentence of death 

1 as to each murder conviction (OR1195-1203). 

The trial judge found three aggravators present, no statutory 

mitigators, and was unclear as t o  other mitigation (0R1195-99). A 

written order was filed that same day (ORl204-07). 

On September 26, 1992, this Court affirmedAppa1lant's convic- 

tion, but ordered that he be resentenced (SR4-23). m a r s  v.  

state,  591 So. 26 160 (Fla. 1991). The opinion of t h i s  court 

struck as aggravating factors that the crimes were cold, calculat- 

1 A sentence of fifteen years consecutive to Count 11 was 
imposed for the aggravated assault conviction. 

a 
e 



ed, and premeditated; and heinous, atrocious, or cruel (SR9-12). 

This Court's opinion further held that evidence of two statutory 

mitigating factors  were present, as well as evidence of a valid, 

nonstatutory mitigating factor (SR13). The case was remanded for 

a new sentencing hearing (SR15). 

Appellant was resentenced by Circuit Judge Durrance on April 

1, 1992 (SR24-48). The court reimposed the death penalty for  Count 

I and I1 (SR34-60). This appeal follows (SR63-64). 
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STATEMENT OF THE FACTS 

I. W T -  

The evidence presented at Appellant's trial is summarized in 

this Court's opinion in m t o s  v . State, 591 So.2d 160 (Fla. 

1991).2 To briefly recapitulate, the evidence showed that Mr. 

Santos and Irma Torres had lived together without marrying for at 

least eight years (OR385,676-77,779-80). Initially, Appellant and 

Irma lived in N8W Jersey  with Irma's two children, Jose Torres and 

Cynthia Torres (OR381-83). Appellant and Irma had one child 

together, Deidre Torres (OR381,675) Deidre was twenty-two months 

old at the time of the crimes (OR381). Much of Irma's extended 

family was living in New Jersey until the early 1980's when they  

moved to Winter Haven, Florida (0R383-84). In 1986 Irma and her 

children moved to Winter Haven, living on 16th Street (OR384,656- 

57). Several months later, Appellant also moved to Florida and 

moved in with Irma at her urging (OR384, 416,656-57). 

0 

Appellant and Irma had a somewhat stormy relationship. In New 

Jersey, Appellant had struck Irma once with a telephone (OR387, 

416,679,682-83). They argued a lot (OR385,407,649-50,682-83,698- 

99,702-03,783-84), 

Ultimately, Appellant moved out of Irma's home and returned to 

New Jersey. Irma moved in with her sister (OR424-25). Irma 

continued to call Appellant in New Jersey, asking him to return. 

Record references to the original trial transcript will be 
used only with respect to those facts no t  specifically set for th  in 
the opinion. 0 
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A month or so later he did return t o  Florida, although he did not 

move in with Irma (OR677). Appellant wauld visit frequently while 

the family was staying with the aunt (08424-25). About one month 

before the murders, Irma and the children moved to The Landings 

apartments in Winter Haven (OR650,662,678,782). After Irma moved 

into the Landings, Appellant would come over almost every day 

(OR684). Irma would leave notes on the apartment door about Deidre 

and job offers for Appellant (OR710). 

A great bone of contention between Irma and Santos was Irma's 

refusal t o  g i v e  Deidre h i s  last name (OR389,668-69). 

Several days before her death, Irma met Appellant at a park 

(OR651). She came with Deidre and her brother's girlfriend, 

Geraldine Owens (OR651). Carlos wanted to move back in with Irma 

(OR651) . a 
Two days before the murder, on Wednesday, August 19, Appellant 

want to Irma's apartment to see Deidre (OR408,686). He and Irma 

fought (OR389,686). Cynthia Torres testified that Carlos threat- 

ened to kill Irma and take Deidre if she left (OR713). Jose 

Torres recalled Carlos threatening to kill Irma and Deidre (OR410- 

12,386-87). Cynthia Torres and Jose Torres stated they observed 

what they believed was the butt of a gun in Appellant's purse 

(OR387-88,413-14,687). Irma called the police (OR726-27). 

Officer Charles Buckner responded to Irma's call. I rma 

believed Mr. Santos was suicidal (OR718,720). Mr. Santos told 

Irma he would come back and kill himself (OR718). Irma wasn't 

nervous or shaky, but seemed concerned for  Mr. Santos according to 
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Bucknar (OR719). She was also concerned he might return with the 

gun and feared t h a t  he would do something t o  her (08723). The 

family stayed at the Landings apartment that night. 

On Thursday, August 20, 1993, Deputy Lisa Albury was dis- 

patched to the apartment and came upon Carlos walking along Recker 

Highway next to the  Landings (OR728). Albury performed a search of 

Appellant and his pouch, but found no weapons (0R729). While 

Albury was speaking to Appellant, Irma and her father pulled up 

(OR729,733). Irma and Carlos began arguing (OR729-30). Albury 

testified the argument was concerning Deidre and her name (OR730, 

732). Officer Albury then barred Appellant from the Landings 

(OR731). 

That evening, Irma and the children went to her mother, Gloria 

Hernandez' house (OR689,691,707,784). Mrs. Hernandez picked Irma 

up from the Landings (OR786). She saw Appellant at Irma's that day 

(OR786). 

On Friday, August 21, Irma and Jose were walking down Avenue 

T and 31st Street, going from the Hernandez house to the Owen house 

(OR392-94,433,460-61). Irma was carrying Deidre (OR395,433,754- 

55). Jose was i n  front of them (0R394-97). Beverly Kelly was in 

her yard, which borders Avenue T, watering plants  (OR431). Ian 

Kistler was riding his bike on 31st Street (0R457). Sean Bennett 

was coming home from work (OR753). Tina Mashburn was at her 

brother's house on 31st, preparing to move in (OR478-79). It was 

afternoon. 
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Mrs. Kelly saw Mr. Santos come up 31st Street heading north 

toward Irma (OR434-35,446,755). Mr. Santos was jogging (OR435, 

755). Kelly noticed that when he reached two parked cars, Mr. 

Santos pulled out a gun (OR436). He began to run faster toward 

Irma (OR437,755). Ian Kistler saw Mr. Santos run by him toward 

Irma with  something silver in his hand (OR461-62). 

Mr. Santos came nearer to Irma (OR436). She turned, saw him 

and screamed, then began to run with Deidre in her arms (OR396,436- 

37,463-64). Mr. Santos quickly caught her, spun her around and 

f i r e d  three fatal shots (OR398-99,436-39,464,468-69,759-60). Ian 

Kistler testified Mr. Santos had a "nasty" look on h i s  face and was 

"grunting" in an inhuman fashion as he approached Irma (OR471). 

Mr. Santos ran west from the scene, passing Tina Maahburn 

(OR442,480-81). Mashburn testified Appellant's face was devoid of 

expression when he gassed (OR488-89). 

Glenda Musselwhite, a clerk at the Hop N' Save on Havendale 

Boulevard testified that Mr. Santos had bought a Pepsi around 2:OO 

p.m. the day of the shooting (OR491,494) About 3 hours later he 

returned, h i s  chest bare, carrying h i s  s h i r t  on h i s  arm, and asked 

to use the phone (OR491,494,500). She refused and he left (OR493). 

A short time later, she saw him leave in a cab, now wearing h i s  

shirt (OR494). 

John Weeks Jr. operated a taxi for Winter Haven Taxi Service 

(OR504). He picked Mr. Santos up for the first time on August 21 

around 5:OO p.m. (OR505) Santos asked initially to go to 31st 

Street and Inwood, (also known as Avenue T where Gloria Hernandez 
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lived), but then changed his mind and asked to go to The Landings 

(Irma's apartment complex) (OR506). Hr. Santos went up to one 

apartment, returned to the cab, s a i d  "They're not here,'' then 

returned to the apartment and left a note on the door (OR508). Mr, 

Weeks let  Mr. Santos off at 17th Street Northwest, near Lake 

Howard, a mile and a half from Jlst Street and Avenue T (ORSOS, 

518). During the ride, Mr. Santos spoke about going to Disney with 

his daughter (OR517)). 

Mr. Weeks was latex dispatched to the Hop N' Save, where he 

again picked up Mr. Santos (OR51O) Mr. Santos stated he wanted to 

go to The Landings (OR513). The cab was stopped by police OA 

Spirit Lake Road (OR514,568-69). Mr. Santos was arrested without 

incident (OB569-73,584-87). 

While in the cab on the second t r i p ,  Mr. Santos appeared calm, 

but sweaty (0R522-25). He never displayed any weapons (0R524). 

Mr. Santos' demeanor was no different on t h e  second r ide  than on 

the first (0R526). 

Irma d i e d  of two  shots into the face and head. Deidre d i e d  of 

one shot i n t o  the top of the head. 

Ballistic comparisons showed that the firearm found on the 

floorboards of the  cab after Appellant was arrested had fired the 

fatal shots. Appellant's hands t a s t e d  positive for having fired a 

weapon. 
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11. Pen alttr P h  

The State presented no evidence in penalty phase (OR1029). 

Appellant presented the testimony of Dr. Kremper, a clinical 

psychologist, and Dr. Ainsworth, a psychiatrist. 

0 

Dr. Kremper first examined Appellant on September 13, 1987 

(OR1038). This examination was ordered by the court following a 

display of bizarre behavior by Mr. Santos during his f i r s t  trial 

(OR1038). 

Dr. Kramper found Mr. Santos to be highly agitated (OR1038). 

Dr. Kramger performed a battery of tests on Mr. Santos, concluding 

he was in the borderline range of intellectual functioning3 and 

comparably low memory functioning (OR1042). Dr. Kremper also 

administered the MMPI (OR1043). His conclusions were that Mr. 

Santos was an individual who is emotionally unstable, easily 

aroused emotionally, and, at the time of testing, was in signifi- 

cant psychological distress (OR1043). Dr. Kremper also concluded 

that Mr. Santos has a strong need for emotional support from 

others, is overwhelmed by day to day challenges, and tolerates 

stress very poorly (OR1044). 

Dr. Kremper testified that “manhood” is of utmost importance 

to Mr. Santos (OR1048). Masculinity is of overwhelming importance 

(OR1049). Dr. Kremper opined that if Appellant’s manhood was 

threatened he would be under “tremendous psychological pressure’” 

Mr. Santos scored 71 on the Weschler Adult Intelligence 
Scale, where a score of 69 or below signifies mild mental retarda- 
tion (OR1040). His full IQ was 72 (OR1041). On the Peabody 
Picture Vocabulary Test, Mr. Santos scored 78, considered to be 
within a borderline range (OR1041-42). 
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and he would "have to do something, something to change the 

@ situation" (OR1049). 

Dr. Krempcr concluded that Appellant was incompetent to stand 

trial in September 1988 (ORl049-50). Since May 5, 1989, Dr. 

Kremper had seen Mr. Santos on an approximately weekly basis in 

order to provide supportive counseling and to prevent mental dete- 

rioration in order for Appellant to remain competent to proceed to 

trial (OR1050). 

Dr. Kremper testified that, in his opinion, Mr. Santos was 

under extreme emotional distress at the time of the murders 

(OR1052, 1056). Mrs. Torres' refusal to give Deidre his name was 

perceived by Mr. Santos as a threat to h i s  manhood and caused him 

great problems (OR1053). This conclusion was based upon Mr. 

Santos' t e s t  results, his past history, Dr. Kremger's observations, 

h i s  interviews with Appellant and interviews with Appellant's ex- 

wife (OR1056). Dr. Kremper stated that Appellant was involved in 

a denial phenomena (OR1053), which he believed was partly due to 

the intense emotions Appellant was experiencing at the time of t h e  

homicide (OR1055). 

Dr. Krsmper was also of the opinion that at the time of the 

offenses Mr. Santos had an impaired capacity to appreciate the 

criminality of his conduct and an impaired capacity to conform his 

conduct to the requirements of the law (OR1057). This conclusion 

was based upon psychological testing of Appellant, direc t  observa- 

tion of Appellant, interviews with Appellant, and interviews with 

Appellant's ex-wife (OR1057). Dr. Kremper stated t h a t  when 
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Appellant is emotionally aroused he does not appreciate the total 

consequences or legal consequences of his acts (ORlO58). He cannot 

control himself to conform to legal requirements (OR1058). D r .  

Kremper stated that separation from Irma created a tremendous 

amount of distress for Appellant (OR1075). He could no longer 

control the situation (OR1075). He was also under tremendous 

stress over his daughter's name (OR1075). These stresses were 

consistent with the stress felt by Appellant which rendered him 

incompetent when he came to trial in September 1987 (OR1080,1082- 

83). 

Dr. Kremper was aware that Appellant was diagnosed with 

borderline personality disorder while at the State Hospital 

(OR1058-59) . 4  He agreed that diagnosis fit Appellant's personali- 

ty characteristics (OR1059). 

0 Dr. Gary Ainsworth first evaluated Mr. Santos in September 

1987 (OR1097). The purpose of this examination was to determine 

Appellant's competency to proceed with his trial which was already 

in progress (OR1098). Dr. Ainsworth found Mr. Santos "chained to 

a little metal bed" and exhibiting bizarre and agitated behavior. 

Mr. Santos was mumbling and incoherent. He was suffering paranoid 

delusions, "hearing voices" of a persecutory nature, and "was mak- 

ing strange noises, grunts and snorts" (OR1099). Dr. Ainsworth 

Dr. Ainsworth defined borderline personality disorder as a 
well-recognized mental illness which is manifested by certain dis- 
turbances in how those diagnosed with this disorder relate to other 
people. Their relationships are overly intense and highly vola- 
tile. They have unstable periods. They are prone to decomgenaa- 
tion to a psychotic state (OR1116). 
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believed Santos was psychotic (OR1099). Dr. Ainsworth found Mr. 

Santos t o  be incompetent to proceed with his t r i a l  (OR1102-06). 0 
Mr. Santos wa5 hospitalized (OR1107-08). While there, he was 

diagnosed as having a mixed personality with borderline and 

dependent features and in denial regarding his role in the homi- 

cides (OR1108-1110). Dr. Ainsworth found Mr. Santos'  reactions to 

be consistent with having borderline personality disorder (OR1116). 

D r .  Ainsworth concluded that at the time af the homicides, 

within a reasonable medical certainty, Appellant was under a great 

deal of emotional stress (OR1111). This stress was the result of 

reacting to his separation from Irma, her refusal to change 

Deidre's name to h i s ,  and facing his life without Irma and his 

child, whom he depended on (ORllll-12). 

Dr, Ainsworth further concluded that Appellant's ability to 

appreciate the nature of his act was impaired and his ability to 

conform h i s  conduct to the requirements of the law even more so 

(OR1112). Mr. Santos' personality is such that he tends to 

decompensate into a psychotic condition every once in awhile, 

especially when under great stress (OR1113). 

Dr. Ainsworth concluded it was "likely" that Appellant had 

descended into a similar condition when committing the murders 

because of the stress  associated with h i s  and Irma's ongoing 

domestic dispute. In Dr. Ainsworth opinion, it was consistent with 

Appellant's diagnosis as borderline that he would have "lost 

control" in August 1987 when the homicides were committed (OR1117). 

When questioned concerning Appellant's "denial," Dr. Ainsworth 
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stated that borderline individuals who decompenaate in an incarcer- 

ative environment usually have little recollection of their 

behavior (OR1117). Mr. Santos' denial of any knowledge of the 

homicides is also consistent with borderline personality disorder 

(OR1110,1117). To Dr. Ainsworth, Appellant consistently maintained 

that Irma was not dead (OR1122). He claimed to have telephone 

conversations with her and to write her letters to which she would 

respond (OR1122). When asked by the State if he believed Appellant 

was fabricating these delusions, Dr. Ainsworth stated: 

A t  first I did. A t  first I really d i d  in 
many ways. As I said earlier, that is a 
possibility, but the pattern af his consisten- 
cy in denying these things to me is unusual 
and I would say denial is probably - now 
knowing all that I know, that denial is proba- 
bly more likely . . 

Dr. Ainsworth further testified that most borderline personal- 

i t i e s  are not often hospitalized until they get in a situation . 
which causes them to decompensate (OR1129). Their behavior is not 

such that a lay person would be aware of t h e i r  disorder (OR1129). 

Dr. Kremper also testified that Appellant experienced 

instances of abusive conduct in his childhood home environment, 

including episodes where his father abused h i s  mother. According 

to unrebutted testimony, Mr. Santos'  father disciplined him as a 

child by such methods as forcing him to kneel on hard grains of 

rice and forcing him to sit in his own excrement for hours (SR7). 
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111. e Defense counsel urged Judge Durrance to impose a life sentence 

under the Parker5 standard and a proportionality analysis (SR26- 

2 7 )  

The State requested the Court to find two statutory mitigating 

factors: (1) that Mr. Santos was under the influence of extreme 

emotional disturbance and (2) Mr. Santas's ability to appreciate 

the criminality of his conduct or conform his conduct to the 

requirements of the law was substantially impaired (SR29). The 

State also asked the Court to find one nonstatutory mitigating 

factor, that Mr. Santos lived in an abusive environment as a child 

(SR29). The State asked for only one aggravator, previous convic-  

tion of another capital felony (SR29-30). However, the State still 

sought the death penalty under a proportionality analysis, while 

simultaneously conceding that a death sentence would again be 

reversed (SR30-31). 

Nevertheless, Judge Durrance again imposed two death sentences 

(SR46,57-60). Ignoring the opinion of this Court, Judge Durrance 

again found, both orally and in h i s  written order, that the 

homicides were committed in a cold, calculated, and premeditated 

manner (SR38-40,51-3). Judge Durrance found that no statutory 

mitigators were proved by the greater weight of the evidence 

(SR43,53-55). The court then found one nonstatutory mitigating 

factor existed -- an abusive childhood environment (SR44,55-56). 

Parker v. Duqaer, 111 S. Ct. 731 (1991). 
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8 
The court rejected the domestic situation as any mitigation (SR44- 

4 5 , 5 6 ) .  

The court then found that under a proportionality analysis, 

death was warranted (SR46,56-57). 
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SUMMARY OF THE AR GUMENT 

The trial court's finding that the instant homicides were 

cold, calculated and premeditated having been previously rejected 

by this Court is now barred by the doctrine of law of the case and 

the Fifth Amendment, United States Constitution. The facts of the 

instant case fail to support this aggravator. 

The testimony of Dr. Ainsworth and Dr. Kremper was that Appel- 

lant met the criteria for statutory mitigating factors. There was 

nothing in the record to rebut their opinion. Consequently, the 

sentencing judge erred in finding that the mental mitigators were 

not established by a greater weight of the evidence. 

The trial court erred in failing to find as a statutory 

mitigating factor that Appellant had no significant p r i o r  criminal 

history. 

The death  penalty is not proportionately warranted in this 

case, where homicides were domestic in nature and arose from 

passionate emotions. The extensive mitigation for outweighs the 

sole arguable aggravating factor. A life sentence is required. 

The aggravator of prior violent felony arising out of a 

contemporaneous homicide is contrary to legislative intent and must 

be stricken. 
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ARGUMENT 

THE TRIAL COURT'S FINDING THAT THE 
INSTANT HOMICIDES WERE COMMITTED IN 
A COLD, CALCULATED, AND PREMEDITATED 
MANNER WITHOUT ANY PRETENSE OF LEGAL 
OR MORAL JUSTIFICATION IS BARRED BY 
THE DOCTRINE OF LAW OF THE CASE, 
DOUBLE JEOPARDY, AND NOT SUPPORTED 
BY THE FACTS. 

The issue of whether the murders of Irma and Deidre  were c o l d ,  

calculated, and premeditated without any pretense of legal or moral 

justification [CCPJ was addressed by this Court already in Santos 

v .  State, 591 So. 2d 160 ( F l a .  1391). This aggravating factor was 

rejected and the trial court's finding of CCP was reversed. This 

Court then ordered Mr. Santos to be resentenced. 

The resentencing was again conducted by Judge Durrance. No 

additional evidence was presented.  Both the State and defense 

counsel concurred that CCP would not apply. 

Despite the clear directive of this Court and without 

additional evidence, Judge Durrance found that CCP was an appropri- 

ate aggravator, The court reasoned that "the  facts do not support 

Santos' argument this was an irrational heated act of passion." 

The f a c t s  looked to by the t r i a l  court were Santos prior threats to 

Irma, the prior confrontation, the procurement of the  gun in 

advance, and the taxi driver's observations of Mr. Santos after the 

homicides (SR52). 

In its initial opinion in this case, the court considered the 

prior threats and acquisition of the gun in advance and still 
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rejected CCP. Santos' demeanor, post-homicide, certainly does n o t  

provide the heightened standard required for CCP. This Court found 

the State's proof fell short of establishing CCP beyond a reason- 

able doubt. Absent any additional evidence, this Court's initial 

finding must stand. 

@ 

The question of whether the trial court may "refind" an 

aggravating factor previously stricken by this Court is governed by 

the doctrine referred to as "law of the case." Law of the case 

doctrine requires that whatever is once established between the 

same parties  in t h e  same case continues to be the law of the case, 

whether correct on general principles or not, so long as the facts 

on which the decision is predicated continue to be t h e  f a c t s  in the 

case. S ~ E  NcGresor v. Providence Tr u s t  Co., 119 Fla. 718, 162 So. 

323 (Fla. 1935); Alfor d v. Summerliq, 423 So. 2d 482 (Fla. 1st DCA 

@ 1982). 

This Court, in discussing the law of the case doctrine, stated 

that ". . . an exception to the general rule binding the parties at 
the retrial and all subsequent proceedings should not be made 

except in unusual circumstances and for the most cogent reasons - -  

and always, of course, only where a manifest injustice will result 

from a strict and r i g i d  adherence to this rule." Strazulla v. 

Hendrick, 177 So. 2d 1 (Fla 1965). This Court went on to state 

that "the exception to the rule should never be allowed when it 

would amount to nothing more than a second appeal on a question 

determined on the first appeal." - Id., at 4. The purpose behind 

the doctrine is to lend stability to judicial decisions, to avoid 
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piecemeal appeals, and to bring litigation to an end as quickly as 

possible. M . ,  at 2 .  The doctrine of the law of the case has been 

previously applied in capital criminal litigation. See Johnson v .  

DuctcJer, 523 So. 2& 161 (Fla. 1988). 

No new evidence was presented at resentencing hearing f o r  the  

trial court's consideration. Appellant's case does n o t  fall into 

that small group of cases where enforcing the doctrine of law of 

the case would create a manifest injustice. Thus, absent addition- 

al evidence, the trial court was precluded from refinding the 

aggravatar of cold, calculated, and premeditated under the law of 

the case.  The State should not be given a second chance on a 

question conclusively ruled on by this Court in the first appeal. 

The trial court's refinding that the murders were CCP is also 

barred by the Double Jeopardy considerations of the Fifth Amend- 

mentto the United States Constitution. In its f i r s t  opinion in 

this case, this Court rejected the t r i a l  court's finding of CCP 

because the State failed to prove CCP existed beyond a reasonable 

doubt. No additional evidence was presented a t  the resentencing. 

This Court's finding that the evidence was insufficient to support 

CCP amounts to an acquittal of that aggravating factor. The State, 

quite simply, failed to prove its  case regarding CCP. This Court's 

finding regarding the failure of proof bars the trial court from 

making this finding again based upon precisely the same evidence 

which has already been found inadequate. The Fifth Amendment pro- 

hibits the trial court's action. 
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Even if this Court answers the questions of whether this 

aggravator is barred by the operation of the law of the case in the 

negative, or finds no Fifth Amendment violation, the facts still 

preclude a finding that the homicides were cold, calculated, and 

premeditated. 

In order to establish the aggravator of "cold, calculated, and 

premeditated,'' the State must establish a "heightened" premedita- 

t i o n  substantially greater than that necessary to sustain a convic- 

tion f a r  premeditated murder. H Q l t O I l  v .  State , 573 So. 2 6  284 

(Fla. 1390). Heightened premeditation is premeditation which is 

"cold, calculated, and without any pretense of moral or legal 

justification." A finding of heightened premeditation is not based 

upon the amount of time the defendant reflects on what he is about 

to do. As will be shown, the facts of this case fall short of this 

@ standard. 

Cold and Calculated 

The CCP aggravating factor is intended to separate out the 

defendant convicted of premeditated murder from the cold, vicious 

person who kills without excuse, without any emotional reason for 

the killing, or any moral explanation for his acts. 

Mr. Santos was not an unemotional person or a cold blooded 

killer; he was an individual who, under tremendous emotional stress 

and turmoil, did a terrible act. Dr. Ainsworth stated that at the 

time of t h e  murders, Appellant was under a great deal of emotional 

stress by virtue of h i s  separation from Irma, facing life without 

her and Deidrs, and Irma's refusal to give Deidre Appellant'S name 
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(ORllll-1112). D r .  Ainsworth found it likely that Santos had 

deteriorated into a psychotic state at the time of the homicides 

due to this stress. Dr. Kremper stated Santos was under intense 

emotion at the time of t h e  homicides. Such testimony belies the 

trial court's finding that these a c t s  were "cold." Santos was a 

severely deranged man at the time of the homicides. Further, this 

conclusion is not negated by the procurement of t h e  gun or h i s  

leaving the scene of the murders. Some advance preparation does 

not support the finding of CCP. 

I n  Poualas v. State, 575 So. 2d 165 (Fla. 1931), the defendant 

obtained a r i f l e ,  accosted h i s  former girlfriend and her new hus- 

band, and drove them to a wooded area. Douglas then forced the two 

t o  commit various sexual acts a t  gunpoint. Douglas eventually 

bludgeoned the husband with his rifle, then shot him in the head in 

front of the wife. The Douglas court rejected the finding that 

this killing was cold and calculated. Instead, this Court found it 

was one which arose from passion as evidenced by the relationship 

between the parties and the events leading up to the homicide. As 

in pouale, Irma and Santos were involved in a domestic relation- 

ship. A5 in Douslas, Irma would first reject Appellant, telling 

him their relationship was over then call him back, creating 

enormous stress and emotional turmoil for  Santos. Additionally, 

Irma and Santos together had Deidre,  whom Santos was terrified of 

losing. The same level of violent emotions present in Douqlas were 

found by t h i s  Court to exis t  in Santos' case. To quote from this 

Court's opinion, "There was no deliberate plan formed through calm 

' 
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and cool reflection [see Rodaera], only mad acts prompted by wild 

emotion." Santos, 591 So. 2d at 163. 

This Court has consistently recognized the turbulent and 

stormy nature of domestic situations and the volatile emotions 

which can sweep reason away. The very  existence of these emotions 

have been repeatedly used to render the "cold" portion of CCP void. 

Most recently this Court again rejected the findings of CCP in a 

double murder arising from a domestic situation. In Maulden v .  

s t a t e ,  18 Fla. L. Weekly S179 (Case No. 75,595)(Fla. March 25, 

1993), this Court found that the defendant's killing of his ex-wife 

and her fiancee were not subject to the CCP aggravator. The defen- 

dant awakened one night and decided to kill his ex-wife. He drove 

to her apartment and saw her boyfriend's car there. He left, 

drove to a park, where he dug up a gun he had previously buried,  

and returned to the apartment, He crawled through a window and 

s h o t  h i s  ex-wife and her boyfriend while they slept. The defendant 

then altered h i s  vehicle and drove to Nevada, where he was 

arrested. According to mental health experts, the defendant was a 

schizophrenic. He was under extreme emotional stress at the time 

of the murders. Relying heavily on the Santas opinion, this Court 

found that the murders were no t  *'cold,'' but were also mad acts of 

passion. 

In Kampff v. State, 371 So. 2d 1007 (Fla. 1979), the defendant 

planned and carried ou t  the shooting of his ex-wife. Three years 

had elapsed since t h e i r  divorce. Kampff begged his wife t o  return, 

and when she refused,  he bought a gun. The following day he went 
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to the restaurant where she worked and shot her five times. In 

rejecting the trial court's claim that the murder was heinous, 

atrocious, or cruel because it was planned for three years,  this 

Court inferred the homicide was not cold, calculated, and premedi- 

tated. Noting the death penalty was not proportionately warranted, 

this Court directed the death sentence vacated, despite a jury 

recommendation for it. 

In Garron v. State, 5 2 8  So. 2d 353 (Fla. 1988), the defendant 

shot his wife and stepdaughter during a domestic confrontation. 

The death sentence for  killing the stepdaughter was reversed and, 

although the girl was shot at "point blank" range, this Court held 

it was not  cold, calculated, and premeditated because the act 

resulted from a family quarrel. 

Again, in Richardson v. S t a t e ,  604 So.  2d 1107 (Fla. l992), 

this Court rejected the premise that  the defendants killing of his 

girlfriend was "cold." Again, relying on Santos, the Court found 

that Richardson's actions were without "calm and cool reflection" 

and involved an "obvious intensity of emotion." Richardson had 

made prior death threats toward h i s  girlfriend. A day later 

Richardson went to her trailer, forced h i s  way in, and pulled out 

a knife. The victim retreated from the trailer with Richardson 

following. When they reached the end of the trailer, Richardson 

picked up a shotgun he had placed there earlier and shot her. This 

Court reversed the case for a life sentence, despite a jury recom- 

mendation of 11 to 1 for death. 
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A s  this Court has emphasized in later cases, Santos' acts were 

not "cold ."  The murders were the result of great intensity of 

motion in a man whose mental condition prevented him from control- 

ling his emotions. A s  such, the State failed to establish beyond 

a reasonable doubt this aggravating factor. 

Cal c- 

Neither do the instant murders meet the level of calculation 

necessary for a finding of CCP. RQaer s v. Statg , 511 So. 2d 5 2 6  

(Fla. 1987), wt. den i e d ,  484 U . S .  1020, 108 S.  C t .  733, 98 L. Ed. 

2d 681 (1988) requires that calculation consist of a "careful plan 

o r  prearranged design." Santos, at some point in the late after- 

noon, took a taxi to a place near Irma's parents' house and saw 

Irma, Deidre, and Jose walking. He left the cab, ran to Irma and 

shot her and Deidre.  He kept running, ultimately ending up in the 

same cab he had been in prior to the homicides, and was on hi5 way 

to Irma's apartment when arrested. The t r i a l  court found these 

homicides were calculated because of the prior threats and the 

advance procurement of a gun. (OR52) This alone is not sufficient 

to establish the degree of calculation and deliberation necessary 

to support a finding of this aggravating factor. 

' 

For example, in Pari  nas K. State , 569  So.  2d 425 (Fla. 1990), 

the defendant became obsessed with his former girlfriend, who had 

moved out with their child two months previous. After harassing 

her during that per iod ,  the defendant chased the girlfriend and 

forced her into his car. When she tried to escape, he shot her 

once, paralyzing her. While she lay face down on the pavement, he 

2 4  



unjammed the gun three times and shot her in the head. This Court 

found the crime was n o t  calculated because there was no "careful 

plan or prearranged design."' - Id., at 431. 

While Santos may have intended to kill Irma (Deidre's death 

more likely occurred because Irma was holding her), it was 

certainly not calculated, carefully planned, or deliberately 

planned through calm and cool reflection. 

Because a homicide is not totally spontaneously committed 

during the course of a heated argument does not mean that they are 

carefully planned, rather than acts of one deranged by emotion and 

passim. a u a u l d e n ,  18 F l a .  L. Weekly S 129 (defendant shot ex-  

wife and fiancee while they slept); Doualas, 575 So. 2d 165 (killed 

boyfriend of former girlfriend four hours after abduction of b o t h ) ;  

Kampft, 371 So. 2d 1007 (went to wife's place of employment and 

shot her); Blair v. State, 406 So. 2d 1103 (Fla. 1981) (arranged to 

have wife's g r a v e  dug before killing her). 

@ 

The same is true in this case. Santos loved Irma and Deidre. 

He was terrified at losing them both, yet could not convince Irma 

to reunite with him. It was likely that Santos was in a psychotic 

s t a t e  at the time of the killings. His continued denial of any 

participation is a result of his mind blocking out an episode which 

is too painful for him to confront. Santos was overwhelmed by his 

emotions and continued to be so after the murders. His mental 

s t a t e  left little room for cold calculation. 
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. .  
Pretense of Leaal or Moral J- cation 

A pretense of legal or moral justification has been defined as 

"something alleged or believed on slight grounds: an unwarranted 

assumption." Banda v. State, 536 So. 2d 2 2 1 ,  14 2 2 4  n.2, cert .  

denied, 489 U.S. 1087, 109 S. Ct. 1548, 103 L. Ed, 2d 852 (1989). 

A pretense of justification, while not reducing the degree of a 

homicide, nevertheless can rebut the cold or calculating nature of 

it. Id., a t  224. 

Santos had a t  least a pretense of moral justification. Santos 

considered Irma his wife. Irma had left him and is doing so she 

had taken Appellant's child. She was restricting Santos' access to 

h i s  child and refused to give Deidra his name. These refusals were 

a direct affront to Santos' sense of worth and masculinity, however 

misguided. 

Santos suffered from borderline personality disorder, a 

characteristic of which is overly intense and highly volatile 

relationships. Borderlines are prone to decompensation into 

psychotic states, especially when under stress (OR1116). 

The defendant's state of mind is the essence of the cold, 

calculated and premeditated aggravation factor. Mason v. State, 

438 So. 2d 374 (Fla, 1983), c e r t . h  ied, 465 U . S .  1051, 104 S .  Ct. 

1330, 79 L. Ed. 2d 725 (1983). Because of Santos' exaggerated 

sense of masculinity, high level of stress ,  and probable psychotic 

state, he may have believed he was justified in killing Irma to 

prevent her from taking Deidre from him. Thus, he had at least a 

pretense of legal or moral justification for h i s  actions. 
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The t r i a l  court improperly found the ins tant  homicides were 

CCP. Absent any additional evidence, t h i s  Court's original d i s -  

position of t h i s  factor must stand. The absence of t h i s  aggravator 

compels t h e  reversal of t h e  sentences of death.  In the interest of 

judicial fairness and ecomany, this Court should reverse this case 

for a life sentence. 
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THE TRIAL COURT ERRED IN ITS FINDING 
THAT TWO STATUTORY MITIGATORS WERE 
NOT ESTABLISHED BY THE GREATER 
WEIGHT OF THE EVIDENCE AND THEIR 
EXISTENCE WAS UNREBUTTED. 

The penalty phase of Appellant's trial consisted s o l e l y  of the 

testimony of D r s .  Kremper and Ainsworth (OR1029-1129). Dr.Krernper 

found Mr. Santos to have been, at the time of the homicides, under 

extreme emotional distress and incapable of appreciating the crimi- 

nality of his conduct or conforming his conduct to the requirements 

of the law, Dr. Ainsworth confirmed Mr. Santos' highly emotional 

state and significant duress at the time of the murders and Mr. 

Santos' inability to conform his conduct to the requirements of the 

law. Each physician based these conclusions upon Mr. Santos' 

results on psychological tests, direct observation of Appellant, 

interviews with Appellant, and interviews with Appellant's ex-wife 

(OR1057). 

In its first opinion in this case, this Court detailed the 

findings of each doctor and stated that "this evidence suggests 

that two statutory mitigators may be present. These are that 

Santos was under the influence of extreme mental or emotional dis- 

turbance, section 921.141(6)(b), Florida Statutes (1987), and that 

Santos was substantially impaired in his capacity to conform his 

conduct to the requirements of the law. § 921.141(6)(f), F. 5 .  

(1987)." Santos, 591 So. 2d at 163-164 (SR13). This Court went on 

to caution the trial court against improperly ignoring mitigating 

evidence as underscored by the United States Supreme Court's 
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decision in Parker v. Dusser, 111 S. Ct. 731 (1991). Appellant's 

case was remanded t o  the trial court and the trial court was 

ordered to evaluate this mitigation. 

Nevertheless, on remand, Judge Durrance chose once again to 

ignore unrefuted and uncontroverted testimony which clearly estab- 

lished the presence of the two statutory mitigators. Absolutely no 

new evidence was presented t o  challenge the testimony of Drs. 

Ainsworth and Kremper. The State, at the resentencing, concede d 

these mitigators had been proven and urged the court to find as 

such. Yet the trial court still declined to do s o ,  instead stating 

that testimony by lay witnesses who observed Santos briefly just 

before and after the actual shooting contradicted the expert*s 

findings of the two mental mitigators. The court found these 

mitigators were not proven by the greater weight of the evidence 

(SR55). This finding is incorrect. 

A mitigating circumstance must be "reasonably established" by 

the greater weight of the evidence. In Bmnbell v .  State, 571 S o .  

2d 415, 419-420 ( F l a .  1390), this Court described the duties of the 

trial judge in considering evidence offered in mitigation: 

When addressing mitigating circumstances, 
the sentencing court must expressly evaluate 
in its written order each mitigating circum- 
stance proposed by the defendant [footnote 
omitted] to determine whether it is supported 
by the evidence and whether, in the case of 
nonstatutory factors, it is truly of a miti- 
gating nature. See Roqers v. State, 511 So.2d 
526 (Fla. 1987), c e r t m  , 484  U.S. 1020, 
108 S.Ct. 733, 98 L.Ed.2d 681 (1988). The 
court must find as a mitigating circumstance 
each proposed factor that is mitigating in 
nature [footnote omitted] and has been reason- 
ably established by the greater weight of the 
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evidence: [footnote omitted] "A mitigating 
circumstance need not be proved beyond a 
reasonable doubt by the defendant. If you are 
reasonably convinced that a mitigating circum- 
stance e x i s t s ,  you may consider it as estab- 
lished" Fla.Sad.Jury Instr. (Crim.) at 81. 
The court next must weigh t h e  aggravating 
circumstances against the mitigating and,  in 
order to facilitate appellate review, must 
expressly consider in i ts  written order each 
established mitigating circumstance. Although 
the relative weight given each mitigating 
factor is within t h e  province of the sentenc- 
ing court, a mitigating factor once found 
cannot be dismissed as having no weight. To 
be sustained, the trial court's final decision 
in the weighing process must be supported by 
"sufficient competent evidence in the record." 
Brown v Wainwrisht, 392 So.2d 1327, 1331 ( F l a .  
1981). 

Id., at 419-420. 
Continuing to discuss the proof required in regard to 

mitigation, this Court in Fiber t v. State, 5 7 4  So. 2d 1059, 1062 

a (Fla. 1990) stated: 

Where uncontroverted evidence of a mitigating 
circumstance has been presented, a reasonable 
quantum of competent proof  is required before 
the circumstance can be said to have been 
established. See Campbell. Thus, when a 

able cruantum of competent, uncontrovert- 
ed evidence of a mitisatins circumstance is 
presented. the trial court must find that the 
mitisatins circumstance ha s been proved. 
(Emphasis added) 

In order to reject a mitigating circumstance, there must be 

competent substantial evidence to support that rejection. a. at 
1062, 

Without question, the testimony of D r s .  Kremper and Ainsworth 

provides a reasonable quantum of competent proof of the existence 

of each mental mitigator. Not only was it the expert opinion of a 
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each doctor that t h e  mental mitigators were proven, but it was also 

established that Santos was seriously mentally ill. He suffers 

from borderline personality disorder, has a low IQ in the border- 

line retarded range, and is emotionally unstable. He decompensates 

into a psychotic condition when under stress, and is in a denial 

phenomena - -  refusing to acknowledge the deaths of Irma and Diedre. 

Such evidence clearly supports by a greater weight of the 

evidence a finding that both mental mitigators exist. Set Campbell 

(where both mental mitigators established evidence of impaired 

capacity was extensive and unrefuted, including that the defen- 

dant's IQ was in the retarded range, he had poor reasoning skills, 

a reading ability on a third grade level, chronic drug and alcohol 

abuse, was subject to borderline personality disorder, and was 

suicidal). m 
The opinions of Drs. Kremper and Ainswarth were based upon 

ample data. There certainly is no requirement that an expert 

opinion on mental mitigators be based upon observations by the 

experts of the defendant during the commission of the crime. Such 

a requirement would be ludicrous. For example, in FitzPatri ck v .  

S t a t e ,  527 S o .  2d 809 (Fla. 1'3881, this court upheld the findings 

of the mental health experts that the defendant had an impaired 

capacity to conform his conduct to the requirements of the law and 

was under extreme emotional disturbance when that opinion was based 

on their examination, counseling, and study of the defendant after 

the homicide. 
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The trial court rejected Dr. Ainaworth's and Dr. Kremper's 

findings stating, "These claims are refuted by the numerous 

eyewitnesses who saw Santos' actions. In advance of the killings, 

Santos acquired a gun and used it to intimidate Irma and her 

children.'' (SR53-55) 

The trial court's finding that Appellant's actions prior to 

the murders belied the existence of the mental mitigators is error. 

On the contrary, sparse testimony regarding Appellant's behavior in 

the few days and immediately before the killings is indicative of 

Appellant's severe mental anguish, his obsession with Irma and 

their disintegrating relationship. Cynthia Torres described an 

argument between Santos and Irma two days before the murders after 

which Santos was so distraught Irma contacted the police fearing 

Santos was suicidal (OR389,386,726-727,718,720). 

The next observations of Appellant were those which immediate- 

ly preceded the homicides. Ian Kistler testified that Appellant 

had a "nasty" look on h i s  face just prior to shooting Irma, and was 

making "unhuman grunting" sounds (OR471). Significantly, Dr. 

Ainsworth also observed Appcl lant making "grunts and snorts"  while 

chained to a bed in September, 1987, when Santos was psychotic and 

found incompetent to proceed to trial (OR1093,1102-1106). 

Kistler's testimony supports the expert's opinions that Santos was 

a 

likely psychotic at the time of the homicides. 

The lay testimony also established that the fight between Irma 

and Santos two days p r i o r  to the murders concerned Deidre not 

having Appellant's "name" (0R68-69). This situation created 
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enormous stress far Santos. Coupled with t h e  separation from Irma, 

Santos reached the breaking point. Unable to control his emotions 

o r  h i s  situation with Irma, Mr. Santos committed the instant 

homicides characterized by this Court as "mad acts prompted by wild 

emotion." Santos, 531 S o .  2d at 163. 

The fact that an individual is ambulatory and can leave the 

scene of a crime does n o t  have any relation to his mental state. 

The testimony of other individuals on the street who observed 

Santos after t h e  shooting, and the cab driver who took Santos to 

the general area and later picked him up again, do not refute the 

conclusions of Drs. Ainsworth and Kremper. None of these witnesses 

were asked to g i v e  an opinion regarding Appellant's mental state. 

2.%!s GarrQn v .  S t a t e  , 5 2 5  So, 2d 353 (Fla. 1988). Certainly none 

but Jose would have been able to g i v e  such an opinion. The other 

persons on the s tree t  that day d i d  not observe Santos long enough 

and did not know him at all. Under Garroq, they would not be 

qualified to offer any such opinions. They were merely asked to 

state their observations. These observations were entirely consis- 

t e n t  with the conclusions reached by the  doctors. Mr. Santos was 

described as having na emotion on hi5 face after the homicides. 

The cab driver noticed little difference in Santas' behavior after 

the homicides than before. Santos requested to r e t u r n  to Irma's 

after t h e  shooting and spoke of going t o  Cisney World with Deidre. 

Such behavior is entirely consistent with the denial phenomena from 

which Appellant suffers, and is consistent with the diagnosis of 

@ 

Drs. Kremper and Ainsworth. Thus, the lay testimony supports, e 
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rather than rebuts the conclusion that bath mental mitigators are 

present, A trial court is not allowed to disregard uncontroverted 

expert testimony. Judge Durance d i d  just that, for the testimony 

of the "eyewitnesses" does not contradict the conclusions of Drs, 

Ainsworth and Kremper. AS t h i s  Cour t  stated in i t s  prior opinion 

i n  this case, "The unrebutted expert testimony indicated this 

dispute severely deranged [him]. (SR8)  

0 

This Court has consistently recognized that domestic situa- 

tions such as Appellant's are capable of producing passionate, 

obsessive emotions which rise to the level of extreme emotional 

disturbance. F o r  example, in Farinas v, Sta  tq, 574 So. 2d 1059 

(Fla. 1'390), this Court found the mitigator of extreme mental or 

emotional disturbance was established by testimony concerning the 

defendants intense jealously and obsession with the victim, h i s  

estranged girlfriend. The testimony established that Farinas and 

t h e  victim had lived together for two years and had a child. Two 

months p r i o r  to the homicide, the v i c t i m  moved o u t  during which 

time he repeatedly called h e r ,  became upset if he didn't speak to 

0 

her, and was obsessed with having her return to him. The t r i a l  

court had found Farinas to be under a mental disturbance, but that 

it was n o t  extreme. In comparison, Santos and Irma were together 

for 8 years (OR385,676-677,773-780) After separating from Irma, 

Santos came to her apartment almost every day (OR684). Santos 

wanted to move back in with Irma (OR651). Santos was obsessed with 

Deidre having his name and threatened to kill both  Irma and Deidre 

if Irma left him (OR389,668-663,713). As i n  Farinas,  the domestic 

a 
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situation a l o n e  establishes S a n t o s  was under extreme mental or 

emotional disturbance. 

The trial court clearly refused to follow the dictates of 

Campbell and Nibert which require that a mitigating circumstance 

must be found if it has been reasonably established by t h e  greater 

weight of the evidence. The record in this case does not contain 

competent substantial evidence to support the trial court's 

rejection of the two mental mitigators. 

Under Pard o v. State, 563 So.  2d 77, SO (Fla. 1990), this 

Court is n o t  bound to accept the trial court's findings concerning 

mitigation if the findings are based upon a misconstruction of 

undisputed facts or a misapprehension of law. Judge Durrance has 

certainly misconstrued the unrebutted, undisputed testimony of Drs. 

Ainsworth and Kremper and numerous lay witnesses. Because Santos 

has, without a doubt, reasonably proved that both mental mitigators 

exist, the t r i a l  court's conclusions must be rejected. 

Judge Durrance's order fails to make a reasoned independent 

weighing of these two  mental mitigating factors. It does not 

exhibit a "responsible and reliable exercise of sentencing discre- 

tion" as required by Caldwell v. M i s s i s o p i  , 472 So. 2d 320 at 329 

(1985), and under the Eighth and Fourteenth United States constitu- 

tional amendments. Appellant's death sentences must be reversed 

for a sentences of life. 
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JSSUE I11 

THE COURT ERRED IN FAILING TO FIND 
AS A MITIGATING FACTOR THAT APPEL- 
LANT HAD NO SIGNIFICANT HISTORY OF 
PRIOR CRIMINAL ACTIVITY. 

Under Section 921*141(6)(a), Florida Statutes (1990), the fact 

that a defendant has no significant history o f  prior criminal 

activity is a statutory mitigating circumstance which must be found 

and weighed when present. In instructing the jury during penalty 

phase, the trial court stated that Appellant's lack of significant 

prior criminal activity could be considered in mitigation (OR117.4). 

In his initial sentencing order imposing two death sentences, the 

trial c o u r t  noted: 

In considering the mitigating circumstanc- 
es, t h e  Court reviews the statutory circum- 
stances. 

1. No significant history of prior  crimi- 
nal activity. The presentence investigation 
reveals that the defendant does not  have a 
lengthy and significant history of criminal 
activity, however, the defendant has previous- 
ly been convicted of another capital offense 
and a felony involving the use or threat of 
violence to another. 

(OR120 6 )  

The prior capital offense and felony referred to a r i s e  from 

the instant case and are, therefore, contemporaneous. The same 

justification for rejection of the mitigator was given at Appel- 

lant's resentencing (SR53). 

The existence of the aggravator of a prior conviction for a 

prior violent felony when based upon contemporaneous crimes does 

nat preclude the finding of the mitigator of no significant prior 
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history. Be110 v .  S t a t e ,  547 So. 2d 914 (Fla. 1989); Cook v, 

S t a t e ,  542 So.  2d 964 (Fla. 1989), aa~eal after remand , 581 So. 2d 

14 (Fla. 1990); Sc ull v .  Statq , 533 So, 2d 1137 (Fla. 1988), 

ccrt.denied, 109 S. Ct. 1937, 104 L. Ed. 2d 408 (1989). 

Lack of significant p r i o r  criminal history is given substan- 

tial weight in cases involving domestic disputes. See Blair v. 

State, 406 So. 2d 1103 (Fla. 1981); Rlokoc v. S t a t e ,  589 So. 2d 219 

(Fla. 1991); &gss v .  S W ,  474 S o .  2d 1170 (Fla. 1885). 

In Blakelv v .  State, 561 So. 2d 560  (Fla. 1990), this Court 

reversed the death sentence on proportianality grounds where this 

was the only mitigator present, and both the HAC and CCP aggrava- 

tors  were present where the homicide arose from an ongoing and 

heated domestic dispute. Under Blakelv alone, Appellant's case is 

subject to reversal. 

Thus, where the instant record demonstrates that Appellant had 

no significant p r i o r  criminal record, and this finding was made by 

the trial court previously, it is error for the trial court to 

reject it as a mitigating factor. 
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S D  PR 

XSSUE IV 

THE SENTENCE OF DEATH POR- 
TIONATE WHEN COMPARED WITH OTHER 
CAPITAL PENALTY DECISIONS OF THIS 
COURT. 

This Court has always adhered to t h e  proposition that a 

sentence of death is reserved for only the most aggravated and 

least mitigated of first degree murders. S t a t e  v. Dixon , 283 So. 

2d 1 (Fla. 1973), cert.denic4 , 416 U.S. 343 (1974). While it is 

truly t e r r i b l e  that a woman and child were killed, this case does 

not fit i n t o  the narrow category of the worst of murders as drawn 

The f i r s t  factor to be considered is that these murders arose  

from a domestic situation. This Court has traditionally found the  

death penalty inapplicable to murders which are domestic in nature 

and committed as a result of great passion or wild emotion. 

% W u l d e n  v. S t a t  e, 18 F l a .  L. Weekly S179 (Fla. March 25, 

1993); White v. State, 18 Fla, L. Weekly S184 (March 25, 1993); 

Richardson v .  State8 604 So. 2d 1107 (Fla. 1992); Klokoc v .  State, 

583 So. 2d 219 (Fla. 1991); Doucrlas v. St a t e ,  5 7 5  So.  2d 1 6 5  ( F l a .  

1991); U s  v .  S t a  te, 569 So. 2d 245 (Fla. 1990); Bla  kelv v. 

S$!L&s, 561 So. 2d 560 (Fla. 1990); Amoros v .  S t a t e ,  531 S o .  2d 1256 

( F l a .  1 9 8 8 ) ;  -v. State, 528 So. 2d 353 ( F l a .  1988); Irizarry 

v .  S t a t e ,  496 So. 2d 822 (Fla. 1986); Wil son v. State, 493 So,  2d 

1019 (Fla. 1986); e, 474 So. 2d 1170 (Fla. 1385); Blair 

YA., 406 S o . 2  d 1103 (Fla. 1981); Kameff v. State, 371 So. 2d 
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1007 (Fla. 1979); and Charnbrs v. State, 339 So. 2d 2 0 4  ( F l a .  

@ 1976). 

While the trial court's order cited several cases in support 

of the death sentences, each is inapplicable to Appellant's case, 

In Occhicone v .  State, 5 7 0  So. 2d 902 ( F l a .  1990), the defendant 

shot  his girlfriend's mother and father. He had made numerous 

prior threats that he would kill the parents because he disliked 

them. There was no showing that the killings were domestic in 

nature or involved any type of intense emotion. In Porter v. 

State, 5 6 4  So. 2d 1060 (Fla. 1390), the defendant threatened t o  

kill his former lover who was living with another man. He watched 

her house for  two days, and stole a gun just to kill her. He also 

told a friend that she would read about him in the paper. This 

Court determined that, although domestic, the killing was "well 

planned," a cold-blooded murder. 

In the cases of U n a  v. Sta te, 435 S O .  2d 50  ( F l a .  1983)) and 

Leman v. State, 465 So. 2d 88 (Fla. 1984), cert. denied , 469 U.S. 

1230 (1985), each of the defendants had a prior record of vialent 

felonies. In Lemon, the defendant had a prior conviction far 

assault to commit first degree murder for  the stabbing of a female 

and had stabbed his girlfriend to death. In Kinq, the defendant 

had a prior conviction for the axe-murder of another woman. 

Santos, on the other hand, had no prior record, and certainly no 

record of prior violent crimes. 

Neither Phillips v. State, 476 So. 2d 194 (Fla. 1985>, nor 

-, 538 So. 2d 8 2 9  (Fla. 1989), involved domestic 

- 
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situations. In Phillips the victim was of no relation to the 

defendant, but was a parole supervisor over several of the defen- 

dants' probation officers. A finding of CCP was also made because 

the defendant reloaded his gun during the homicide. Phillips 

relied on Herrina v .  State, 4 4 6  S o .  2d 1049 { F l a . ) ,  cert.denied, 

4E9 U . S .  989 (1984) f o r  t h i s  proposition. This proposition was 

receded from in Roqers v. State, 511 So.  2d 5 2 6  (Fla. 11387), 

cer&,denred, 4 8 4  U.S. 1020 (1958). 

T ~ E  victim i n  Hudson was t h e  roommate of the defendant's ex. 

girlfriend. Hudson gone to seek out his girlfriend a t  her apart- 

ment, and finding her gone, shot her roommate. This Court specifi--. 

cally found this was n o t  a domestic confrontation. Hudson, at 831. 

In Howard v. Stat e, 414 S o .  2d 1032 ( F l a .  1382) , the defendant 

stalked and harassed his ex-wife, ultimately following her home for 

a considerable distance as she left work and t h e n  shooting her, 
0 

Two aggravating factors - -  HAC and the previous conviction of a 

v i o l e n t  felony - -  were present. Neither of these aggravators is 

present in the Santos' case. Thus, under a proportionality 

analysis, Appellant's sentence should be life as opposed to death. 

Appellant's case is f a r  more mitigated and far  less aggravated than 

any domestic case cited by the trial judge. 

There are numerous other reasons which require that Appel- 

lant's sentence be commuted to life under a proportionality analy- 

sis. As argued to this Court in Issue I ,  the finding of cold, 

calculated, and premeditated must be s t r i c k e n ,  leaving only a con-- 

temporaneous capital offense for a total of one aggravating factor. a 
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Evidence of three statutory mitigators was proved by the greater 

weight of the evidence, contrary to the trial court's order. These 

are: (1) that SantoS was under extreme mental or emotional distur- 

bance; ( 2 )  that Santos was substantially impaired in his ability 

to conform his conduct to the requirements of the law; and ( 3 )  t h a t  

Santos had no significant p r i o r  criminal record. The court d i d  

find that two nonstatutory mitigators were present - -  an abusive 

childhood environment and that Santos and Irma had a domestic 

relationship. The court also found that these factors  d i d  not 

reduce culpability. Thus, a total of one aggravator is properly 

found and three statutory mitigators and t w o  nonstatutory mitiga- 

tors are present. For purposes of comparison, this Court should 

focus on the cases of Maulden v .  State, 18 Fla. L. Weekly 5179 

( F l a .  March 25,  1993) and White v .  State, 18 Fla. L. Weekly 5184 

( F l a .  March 2 5 ,  1993) which also involve domestic murders. 

Beginning the cornparisan with White, both White and Santos 

s h o t  their victims. Each had had a long, ongoing relationship with 

the victim. In each situation the woman was seeking to end the 

relationship. In White, this Court found one aggravating circum- 

stance, White's previous conviction of a violent felony. These 

prior crimes consisted af  a burglary, assault, and aggravated 

battery committed on the victim and her companion. In White, three 

mitigators were found, both statutory mental mitigators and a 

t h i r d ,  the existence of a drug prcblem and White's d i s t r e s s  about 

severance of the  relationship. 
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Santos, unlike White, had no prior  criminal history. His one 

aggravating factor is the contemporaneous killing of Irma in 

Diedre's case and vice versa. Santos also established the same 

statutory mitigators as White did, and at least one additional 

statutory and nonstatutory mitigator. In rejecting the death 

penalty far White, this Court found the mental mitigating factors  

were extensive and outweighed the single aggravating factor .  As 

the court noted, "death sentences are supported by one aggravating 

circumstance only in cases involving either nothing or little in 

mitigation." u, at S 186 [guot inq Nibert v. State, 574 So. 2d 

1059, 1163 (Fla. 1990), and Sonaer v . State, 544 So, 26 1010, 1011 
(Fla. 1989)]. 

Like White, Santos has one aggravating circumstance; but the 

mental mitigation evidence, both statutory and nonstatutory, and 

the absence of any prior criminal record far outweigh that sole 

aggravating circumstance. Thus, the death sentences for both 

Irma's and Deidre deaths are subject to reversal. 

Turning to Maulden, it is important to note Maulden also 

committed two murders. He killed h i s  girlfriend and her fiance. 

Maulden involved the same two statutory mental mitigators as 

present in Appellant's case, and three other nonstatutory mitiga- 

tors. An additional aggravator, that the murders occurred during 

the commission of a burglary, was also found in Maulden. Maulden's 

sentences of death were reduced to life. L i k e  Maulden, Appellant's 

sole aggravator should be the contemporaneous capital crime; and 

unlike Maulden, Appellant has no other established aggravators. 

4 2  



Appellant also has an additional s tatutory  mitigator, h i s  lack of 

a prior record. Like Maulden, Appellant's sentences must be 

reversed under a proportionality analysis. 

The death sentence imposed for Deidwe's death is subject to a n  

additional mitigating f a c t o r ,  the lack of intent to kill. In dis- 

cussing proportionality in h i s  concurring and dissenting opinion i n  

which Justice Barkett cancurred ,  Justice Kogan pointed out that the 

evidence was consistent with the conclusion that Deidre died only 

because Irma was holding her. Santos at 166. Lack of intent to 

kill is a valid mitigating circumstance. GJorr is v .  S t a t  e ,  4 2 9  So. 

2d 6 8 5 ,  690 (Fla. 19233); Reilly v .  S t a t e ,  601 S o .  2d 2 2 2  ( F l a .  

1392). The aggravator of contemporaneous capital conviction should 

not be used as an aggravator with regard to t h e  sentence imposed 

f o r  the death of Irma. In Cannadv v. State, 18 F l a .  L. Weekly S 67 

(Fla. January 14, 1'393), this Court s t r u c k  t h e  aggravator of p r i o r  

violent felony conviction as applied to one sentence of death. 

Cannady first shot h i s  wife in the chest, killing her; then drove 

to one Eoisvert's house and shot him also. This Cour t  found that 

t h e  aggravator for a prior violent felony conviction could only 

apply to Baisvert, the second homicide. It was predicated upon the 

conviction for the murder of the w i f e ,  which occurred f i r s t .  Under 

Cannady, the aggravator of p r i o r  violent felony conviction should 

only apply to the murder of Diedre and be excluded from that of 

0 

Irma, who was shot first and d i e d  first. The contemporaneous 

conviction aggravator should be given less  weight than the 

aggravator of a prior violent criminal history. a 
43  



Even if this Court should uphold the CCP aggravating factor, 

death is still not proportionally warranted. In Klokac; v. State, 

589 So. 2d 219 (Fla. 1991), the defendant suffered mental problems 

and was obsessed with the return of his ex-wife. He continually 

tried to find her and threatened to kill their children if he could 

not. After one such threat made if his ex-wife refused to call 

him, the defendant shot  their 19-year-old daughter while she slept. 

In upholding cold, calculated, and premeditated, this Court found 

the death penalty unwarranted. F i v e  mitigating circumstances, 

including both mental mitigators, outweighed the CCP aggravator. 

Although Appellant's case involves two deaths, this fact does 

not warrant the death penalty. Also 2 deaths, as previously noted, 

also occurred in m l d e q .  In the case of Wilson v .  State, 493 So. 

2d 1019 (Fla. 1989), two persons were killed in a domestic murder, 

and the one sentence of death was reversed for  life despite a jury 

recommendation to the contrary. Two aggravators, heinous, atroci- 

ous, of: cruel, and a prior conviction of a violent felony were not 

balanced by any mitigators; yet the sentence was reduced to life 

due to the domestic nature of the offense. In Garr on v. s tate, 528 
So. 2d 353 (Fla. 1988), the defendant killed two people and his 

penalty was reduced to life where the killings were part of an 

intra-family dispute. 

Because it is clear that death is not a proportional penalty, 

this Court, in the interest of fairness and judicial economy, 

should reverse the sentences of death and impose life sentences. 
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ISSUE V 

THE TRIAL COURT ERRED IN INSTRUCTING 
THE JURY ON AND FINDING THE AGGRA- 
VATING CIRCUMSTANCE THAT APPELLANT 
WAS PREVIOUSLY CONVICTED OF A FELONY 
INVOLVING THE USE OF VIOLENCE, BASED 
SOLELY UPON HIS CONTEMPORANEOUS 
CONVICTION OF FIRST DEGREE MURDER 
ARISING FROM THE SAME EPISODE. 

The trial court instructed the jury that it could consider as 

an aggravating circumstance that agpellant was previously convicted 

of a felony involving the use of violence, and t h e  contemporaneous 

f i r s t  degree murders were such felonies. In sentencing appellant 

to death on each count, the trial court found t h i s  aggravating 

factor, based solely upon his contemporaneous conviction of the 

murder of Deidre in Irma's case and the murder of Irma in Ceidre's 

ease. 

In enacting the aggravating circumstance provided for in 

section 921.141(5)(b), Florida S t a t u t e s ,  the legislature never in- 

tended f o r  t h e  circumstance t o  be applied where a contemporaneously 

committed violent felony supplies the "previous conviction," and 

t h i s  aggravatar should n o t  have been considered in the sentencing 

process in appellant's case. 

Chapter 72- -72 ,  Laws of Florida, in its i n i t i a l  form a s  Senate 

Bill No. 465, listed the fGllowing two relevant aggravating circum--- 

stances: 

(b) The defendant was previously convicted 
of another capital felony or a felony involv- 
ing the use or threat of violence to the per- 
son. 
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(c) At the time the capital felony was com- 
mitted the defendant also committed another 
capital felony. 

This language was derived directly from the Model Penal Code, 

Section 210.6(3)(b)(c). The Commentary t o  the Model Penal Code, 

from which the language of the Florida Statutes was drawn, explains 

t h a t  the first aggravator quoted above was intended to be limited 

t o  offenses committed prior to the instant offenses; 

Paragraph (b) deals wi th  the defendant's past 
behavior  as a circumstance of aggravation. 
Perhaps the strongest popular demand f o r  capi- 
tal punishment ar i ses  where the defendant has 
a history of violence. Prior conviction of a 
felony involving violence to the  person sug- 
g e s t  two inferences supporting the escalation 
of sentence: first, that the murder reflects 
the character of t h e  defendant rather than any 
extraordinary aspect of the situation, and 
second, that the defendant is likely to prove 
dangerous to life on some further occasion. 
Thus, prior conviction of a violent felony is 
included as a circumstance t h a t  may support 
imposition of the death penalty. 

The second aggravator quoted above, which was eliminated from 

Senate Bill 465, was directed at contemporaneous convictions; 

Paragraphs (c) and ( d )  (knowing creation of 
homicidal risk t o  many persons) apply this 
rationale to two cases in which the contempo- 
raneous conduct of the defendant is especially 
indicative of depravity and dangerousness. 
These are multiple murder and murder involving 
knowing creation of homicidal risk to many 
persons. 

when the Legislature subsequefitly eliminated paragraph (c) 

quoted above, it expressed its intention that the aggravator a t  

issue only be applicable where the prior conviction was obtained in 

a p r i o r  case and was not a part of the case giving r i s e  t o  t h e  cap-- 

ital conviction on which the defendant is being sentenced. This is 

4 6  



a reasonable position since the legislature was focusing (a) on the 

issue G f  failed rehabilitation, i.e., t h e  defendant was already 

given a second chance, and (b) the issue of propensity or future 

dangerousness. The interpretation of t h i s  aggravator which has 

allowed its application to cases involving more t h a n  one homicide 

does nc;t address this historical concern and, in effect, becomes a 

multiple--offense aggravator rather than a failed rehabilitation/ 

propensity aggravator. In t h i s  regard, this Court's conclusion in 

Kinq v. S t a t e ,  390 SO. 2d 315, 320 ( F l a .  1980) , that; 

The legislative i n t e n t  i s  clear that any via-- 
lent crime f G r  which there was a conviction a t  
the time of sentencing shGuld be considered as 
an aggravating circumstance 

for which this Court gave no authority, is contradicted by t h e  

above facts. Furthermore, t h i s  Court has placed a significant 

limitation upon its holding in Kinq that contemparaneous convic- 

t i o n s  prior to sentencing can qualify for the aggravator in ques- 

tion. Ir; W~isko v .  S t a t e ,  5 3 5  So. 2d 131.2, 1317-18 (Fla. 1987), 

this C m r t  adopted a new policy that if there is but one incident 

and one victim, then contemporaneous crimes cannot be used as a 

p r i o r  violent felony. Appellant submits that the W ~ S ~ G  decision 

does not go far enough. Contemporaneous c o n v i c t i o n s  arising out of 

a single incident should not be permitted to be considered regard- 

less of the number Gf victims. The rationale of Waska seems to be 

that contemporaneous convictions should n o t  be used i f  t h e  inci- 

dents are not separated in time, but are rather a single incident; 

it makes no sense f o r  this rationale to require only a single vic- 
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tim. "Prior" means " p r i o r " ,  n o t  "different victims even though a t  

the same time." 

Also relevant to this discussion is State v. Barnes, 595 S o .  

2d 2 2  (Fla. 1392), in which t h i s  Court recently construed the habi- 

t u a l  offender statute concerning predicate felony convictions which 

contained virtually identical language to t h a t  found in section 

921.141(5)(b), Florida Statutes (1391). Section 921.141(5)(b) 

provides for an aggravating circumstance if the defendant "was pre-- 

viouslv c onvicted of another capital felony or of a felony invalv- 

ing the use or threat of vialence to t h e  pErson. " The habitual 

offender statute discussed in Barnes, section 775.054(1)(a), Flori- 

da Statutes (Supp. l988), provided for habitual offender treatment 

if, among other requirements, "The defendant has PrevipUs IY been 

convicted of two or more felonies in this state." This Court held 

in Barnes that the p r e d i c a t e  felony convictions required f o r  the 

habitual Gffender statute did not require sequential convictions. 

However, in Barnes, the convictions did a r i s e  from separate 

Inc ide i i t s ,  and the holding did not remove the requirement that the 

predicate convictions arise from separate incidents. Justice 

Kogan, concurring specially wrote, 

I conciir with the rationale and result reached 
by the majority, but only because this partic- 
ular defendant's felonies arose from two sepa-  
rate incidents. Were t h i s  n o t  the case, I 
would not concur. I do not believe the legis- 
lature intended that a defendant be habitu-- 
alized for separate crimes arising from a 
single incident, and I do not read the majari-- 
ty as s o  holding t c d a y .  Under Florida's com- 
plex and overlapping criminal statutes, virtu- 
ally any felony offense cafi give rise to mul- 
tiple charges,  depending only on the prose- 
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cutor's creativity. Thus, virtually every 
offense could be habitualized and enhanced 
accordingly. If this is what t h e  legislature 
intended, it simply would enhance the penal- 
ties for all crimes rather than resorting to a 
"back-dcor"method of increasing prison senten- 
ces. 

Barnes, 595 So. 2d at 3 2 .  Since the language used in the two 

statutes is virtually identical, t h e  legislature must have intended 

a previous conviction under Section 32:.141(5)(b) t c  likewise arise 

from a separate crirnina! incident. Any other construction violates 

the rule of lenity s e t  f G r t h  in section 775.021(1), Florida Stat-- 

Utes (1991), as well as principles of due process of law, and sub- 

jects the defendant to unconstitutional cruel and unusual punish- 

ment. Amends. VIII and XIV, U.S. C o n s t . ;  A r t .  I, § §  9 and 17, Fla. 

Const. 

Since  t h e  jvlry was instructed on an invalid aggravating f a c t o r  

on a theory flawed in l a x ,  it must be presumed that t h i s  factor was 

weighed by t h e  jury in reaching its death recommendation. See 

Sochor v. F l o r  i d a ,  504 U.S. -, 112 S .  Ct. -, 119 L. Ed. 2d 326, 

340 (1992); E s p i n o s a  v. Florida, 505 U.S. -, 112 S. Ct. -, 120 L. 

Ed. 2d 8 5 4  (13132). Appellant's d e a t h  sen tences  nust therefore be 

reversed for sentences of life. 
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CONCLUSION 

For the foregoing r easons ,  t h i s  Court should reverse the 

sentences of death and order that life sentences be imposed. 

Alternatively, this case should be remanded to the t r i a l  court for 

t h e  impositim of life s e n t e n c e s .  
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