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INTRODUCTION 

The Appellant, t h e  State of Florida, was t h e  prosecution in 

the trial court. The Appellee, Evan Dean Leatherman, was the 

defendant below. The parties will be referred to as they stood 

below. The symbol "R" will designate the record on appeal. 
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STATEMENT OF THECASE AND FACTS 

The Defendant was charged by information with aggravated 

assault. The crime was enhanced from a third degree felony to a 

second degree felony, pursuant to Section 775.085(1), Fla. Stat. 

(1989). (R. 1-2). This Statute has been commonly referred to as 

a Hate Crimes Statute, but the word "Hate" is not used in it, and 

t h e  Statute facially is an enhancement statute. It will be 

referred to in this brief as "the Statute." This case was 

assigned to the Same trial judge who declared the Statute 

unconstitutional in State v. Stalder, Case No. 79,924.  

The Defendant pled not guilty and requested trial by jury. 

Prior to trial, the Defendant filed a Motion to Dismiss the 

Information on the ground that Section 775.085(1), the 

enhancement statute, was unconstitutional. ( R .  3-5). In his 

motion, the Defendant raised the following grounds concerning the 

Statute's alleged infirmities: ( a )  the Statute punishes pure 

speech; (b) the Statute is overbroad; and ( c )  the Statute i s  

vague because the term evtdencing prejudice is not defined. (R, 

4 ) .  Specifically, Defendant's argument was premised on the 

contention that the Statute seeks to punish pure speech and 

therefore it suffered from vagueness and overbreadth. 

The State responded and argued that the statute only sought 

to regulate speech as a by-product of regulating conduct, and 
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@ that the Statute is not overbroad or vague since it regulates 

specific conduct and not speech. (R. 6-10). 

The trial court granted Defendant's motion to dismiss, and 

in so doing adopted its order in State  v. Stalder. The stated 

grounds therefore were that the Statute did not specifically 

state that the State had to prove the crime evidenced prejudice 

beyond a reasonable doubt and therefore the Statute is vague. 

The trial court also adopted all arguments raised by the 

defendant Stalder in h i s  Motion to Dismiss. ( R .  11). 

The State appealed to t h e  Fourth District Court of Appeal, 

which upon the State's motion, certified the case to this C o u r t  

as one which requires this Court's immediate resolution. This @ 
Court accepted jurisdiction and consolidated the case with State 

v. Stalder. 



SUMMARY OF THE ARGUMENT 

The trial court h e l d  the Statute to be facially 

unconstitutional. This was error since t h i s  Statute i s  n e i t h e r  

overbroad nor vague. 

The Statute does not attempt to regulate First Amendment 

conduct and therefore is not  overbroad. In fact the First 

Amendment is not implicated, since the Statute created new 

substantive crimes, The substance of these new crimes is the 

legislative conclusion that but for an identified immutable 

characteristic of the victim, the entire criminal episode would 

not have occurred, As such the Statute punishes criminal action 

and does not run a f o u l  of the First Amendment. @ 

The Statute is also not vague since it affords a person of 

ordinary intelligence a reasonable opportunity to know what is 

prohibited and has sufficient standards f o r  its enforcement. 

what is prohibited is any felony or misdemeanor that is committed 

because the victim has one of several identified immutable 

characteristics, i.e. race, color, national origin, etc. This 

requires scienter on the Defendant's part. Since scienter is 

inferred as part of the Statute, any First Amendment vagueness 

problems which might otherwise exist are eliminated. 

-4- 



As to the other possible vagueness claims, the Statute 

survives the challenge. Although the underlying crimes are not 

listed i n  the Statute i t s e l f ,  effective n o t i c e  is provided by the 

fact that t h e  crimes are published in Florida Statutes. A review 

of the terms used in this Statute establishes that they are 

easily definable and have been so defined, albeit in other 

circumstances, and therefore are fully capable of being 

understood by ardinary persons of common intelligence. As such 

the statute is n o t  unconstitutionally vague due t o  a lack of 

intent, insufficient guidance f o r  law enforcement, or undefined 

terms. 
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POINT ON APPEAL 

WHETHER SECTION 775.085, FLA. STAT. 
(1989) IS UNCONSTITUTIONALLY OVERBROAD 
AND/OR VAGUE. 
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ARGUMENT 

SECTION 775.085,  FLA. STAT. (1989) IS NOT 
UNCONSTITUTIONALLY OVERBROAD AND/OR VAGUE. 

--- INTRODUCTION 

This case involves a facial challenge' to Section 

775.085(1), Fla. Stat. (1989), which provides: 

(1) Evidencing prejudice while committing offenses; 
enhanced penalties.- 

(1) The penalty for any felony or 
misdemeanor shall be reclassified as provided 
in this subsection if the commission of such 
felony 01: misdemeanor evidences prejudice 
based on race, color, ancestry, ethnicity, 
religion, or national arigin of the victim: 

(a) A misdemeanor of the second degree 
shall be punishable as if it were a felony of 
the first degree. 

(b) A misdemeanor of the first degree 
shall be punishable as if it were a felony of 
the third degree. 

( c )  A felony of the third degree shall 
be punishable as if it were a felony of the 
second degree. 

(d) A felony of the second degree shall 
be punishable2 a3 if it were a felony of the 
first degree. 

A " f a c i a l "  challenge, in this context, means a claim that the 
law is "invalid in toto and therefore incapable of any valid 
application." Steffel v. Thompson, - 415 U.S. 452, 474, 94 S.Ct. 
1209, 3 9  L.Ed.2d 505 (1974). 

The statute was amended in 1991 to include sexual orientation 
as a victim classification and to add an additional subsection 



The trial court found t h e  Statute to be unconstitutional. 

The grounds for this determination were n t made clear by the 

trial court, but, by its adopt ion by reference of the Motion to 

Dismiss and Memorandum of Law filed by the Defendant, apparently 

was based on the First and Fourteenth Amendments to the United 

States Constitution and Article I, Section 4 of the Florida 

Constitution. 

The Statute regulates only  nonprotected conduct. It does 

not criminalize the use of words, whether alone or in conjunction 

with conduct, unless words evidenced the prejudicial intent to 

commit the crime. If the State did attempt to punish pure 

expression, it would be unconstitutional, as the United States 

Supreme Court held this t e r m  in R . A . V .  v. City of St. -2 Paul 

Minnesota, 1992 WL 135564 (June 22, 1992). 

@ 

The trial court having made a facial determination of 

unconstitutionality, the facts of this case are irrelevant. If 

those facts are relevant, the State would submit that, as 

hereinafter explained, that the Information sufficiently plead a 

violation of the Statute since the only  reason the aggravated 

assault occurred was because of the victim's race. Therefore, 

( 3 )  It shall be an essential element of 
this section that the record reflect that the 
defendant perceived, knew, or had reasonable 
grounds to know or perceive that the victim 
was within the class delineated herein. 
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0 under these circumstances the State would urge that this Court 

consider and validate the facial constitutionality of the 

Statute, leaving determinations as -0 its constitutionality as 

applied f o r  individual cases. The fac ia l  constitutionality of 

the Statute is presently before two District Courts: the Third 

District in Richards v. State, Case No. 90-2912, case argued on 

October 2, 1991, and the Fifth District in Dobbins v. State, Case 

N o .  91-1953, oral argument set for September 15, 1992. 

Several courts have passed on the constitutionality of 

enhancement statutes, but the differences in the language of 

these statutes make conclusions therefrom difficult to draw. The 

Oregon statute has been upheld against free speech and vagueness 

attacks. State v. Beebe, 67 Or. App. 738, 6 8 0  P.2d 11, appeal 

denied, 297 Or. 459, 683 P.2d 1372 (1984); State v. Hendrix, 107 

Or. App. 734, 813 P.2d 1115 (1991). So has the New York statute. 

People v. Grupe, 141 Misc.2d 6, 532 N.Y.S.2d 815 (N.Y. Crim. Ct. 

1988). The Ohio statute, which is very similar to the ADL 

model,3 has been held unconstitutional in State v. Van Gundy, No. 

Many of the enhancement statutes in effect in various states 
are modelled on a form of statute created by the Anti-Defamation 
League of B'Nai B'rith ( " A D L " ) .  The ADZ model statute reads: 

Intimidation 

A .  A person commits the crime of intimidation 
if, by reason of the actual or perceived race, color, 
religion, national origin or sexual orientation of 
another individual or group of individuals, he violates 
Section of the Penal Code [insert code provision 
for criminal trespass, criminal mischief, harassment, 
menacing, assault and/or any other appropriate 
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@ 90 AP-473, 1991 Ohio App. LEXIS 2066 (1991) and State v. May, No. 

12239, 1991 Ohio App. LEXIS 2066 (1991) principally on grounds of 

vagueness of the terms "by reason of" and "race of another" (that 

is, whether the term applies to the victim or another), neither 

of which terms occurs in Florida's Statute; however, the Ohio 

statute was held to be facially constitutional by another Ohio 

appellate court in State v .  Wyant, No. 90-CA-2, 1990 Ohio App. 

LEXIS 5589 (1990). It is our understanding the issue is 

presently before the Ohio Supreme Court. The Michigan statute, 

which is substantially different than bath the ADL model statute 

and Florida's Statute, has been held unconstitutional on both 

vagueness and free speech grounds in People v .  Justice, No. 1-90- 

1793 (Mich. D i s t .  Ct. 1990). Again, we understand that an appeal 

from the trial. court's dismissal is pending. Finally, the day 

after the decision by the United States Supreme Court in R . A . V . ,  

the Wisconsin Supreme Court in a 5-2 decision, held the Wisconsin 

statute unconstitutional. Since the Wisconsin statute is 

0 

statutory proscribed criminal conduct]. 

B. Intimidation is a misderneanor/felony 
[the degree of criminal liability should be made 
continent upon the severity of the injury incurred or 
the property lost or damaged]. 

One commentator recently stated that "twenty two states have 
adopted laws resembling the ADL model intimidation statute." 
Geliman, Sticks and Stones Can Put You in Jail, But Can Words 
Increase Your Sentence? Constitutional Dilemmas of Ethnic 
Intimidation L a w s ,  3 9  U.C.L.A. 3 3 3 ,  340  (1991). Florida s 
Statute is quite different i.n form from t h e  ADL model statute. 

T h i s  statute is similar to that of Florida. It provides: 

0 At the time of Mitchelll's crimes, sec. 939.645, Stats. (1989- 
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similar to Florida's and the ruling on its constitutionality is 

the Wisconsin Supreme Court's Court, that of a state Supreme 

g o ) ,  provided: 

( 1 )  If a person u e s  a of the followinu, th 
penalties for the underlying crime are increakd as 
provided in sub. ( 2 ) :  

(a) Commits a crime under chs. 939 to 948, 

(b) Intentionally selects the person against whom 
the crime under par. (a) is committed or selects the 
property which is damaged or otherwise affected by the 
crime under  par. (a) because of the race, religion, 
color, disability, sexual orientation, national origin 
or ancestry of that person or the owner OK occupant of 
that property. 

(2) (a) If the crime committed under sub, (1) is 
ordinarily a misdemeanor other than a Class A 
misdemeanor, the revised maximum fine is $10,000 and 
the revised maximum period of imprisonment is one year 
in the county jail. 

(b) If the crime committed under sub. (1) is 
ordinarily a Class A misdemeanor, the penalty increase 
under this section changes the status of the crime to a 
felony and the revised maximum fine is $10,000 and the 
revised maximum period of imprisonment is 2 years. 

( c )  If the crime committed under sub. (1) is a 
felony, the maximum fine prescribed by law f o r  the 
crime may be increased by not more than $5,000 and the 
maximum period of imprisonment prescribed by law far 
the crime may be increased by not more than 5 years. 

( 3 )  This section provides fo r  the enhancement of 
the penalties applicable for the underlying crime. The 
court shall direct that the trier of fact find a 
special verdict as to a1.1. of the issues specified in 
sub, (1). 

( 4 )  This section does not apply to any crime if 
proof of race, religion, color, disability, s e x u a l  
orientation, national origin or ancestry is required 
for a conviction for t.hat crime. 
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opinion in State of Wisconsi-n v .  Mitchell is included in the 

Appendix. 

-" STANDARD I_ OF REVIEW 

State statutes are presumed to be constitutional, and every 

reasonable presumption must be drawn in favor of the validity of 

the statute. Tal Mason v. - State, 515 So.2d 738 (Fla. 1987); 

State v, State Board of Education of Florida, 4 6 7  So.2d 294 (Fla. 

1985); Gardner v. -Johnson, 4 5 1  So.2d 477  (Fla. 1984); VanBibber 

v, Hartford Acc. & Idem. Ins. Co., 4 3 9  Sa.2d 880  (Fla, 1983). 

Indeed, any reasonable doubt is deemed to support the 

constitutionality of the statute, Bunnell v. State, 453 So.2d 

808 (Fla. 1984). It is with these well established standards in 

mind that this Court must assess whether the trial judge in the 

instant case correctly concluded that the Statute is 

unconstitutional. 

0 

Appellate courts must give "substantial deference to the 

broad authority that legislatures necessarily possess in 

determining the types and limits of punishment fo r  crimes." Solem 

v. Helm, 4 6 3  U.S. 277, 2 9 0 ,  103 S.Ct. 3001, 77 L.Ed.2d 637 

(1983). The statute's opponent must establish that it is invalid 

beyond, and to the exclusion of, every reasonable doubt. Sss" 
State v. Kinner, 398 So.2d 1360 (Fla. 1981). ~ See __I also -- New York 

State Club Assn., Inc. v. City of New --.-""---f York 487 U.S. 1, 108 S.Ct. 
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2225, 101 L.Ed.2d 1 (1988). (Burden of showing statute to be 

unconstitutional is on the one challenging it, ~ not the one 

defending it). 

OVERBREADTH 

Overbreadth is a standing doctrine that permits parties in 

cases involving First Amendment challenges to government 

restrictions on noncommercial speech to argue that the regulation 

is invalid because of its e f fec t  on the First Amendment rights of 

others not present before the Court. Broadrick v. Oklahoma, 413 

U . S .  601, 9 3  S.Ct. 2908, 37 L.Ed.2d 8 3 0  (1973). In a facial 

challenge to the overbreadthness of a law, the Court's first task 

is to determine whether the enactment reaches a substantial 

amount of constitutionally protected conduct. If it does not, 

then the overbreadth challenge must fail. Villaqe of Hoffman 

Estates v. Flipside Hoffman Estates, 455 U.S. 489, 494, 102 S.Ct. 

1186, 71 L.Ed.2d 362 (1982). The Statute, as hereinafter 

analyzed, does not apply t o  a substantial amount of protected 

conduct, and therefore the overbreadth challenge fails. 

0 

The Statute does not implicate the First Amendment5 because 

it does not seek  to regulate words, expressions or thought. The 

The Defendant has also challenged the Statute under the 
State's Constitutional freedom of speech clause,  see Art. 1, Sec. 
4 Florida Constitution. However, it will not be addressed 
separately herein since the scope of the State and Federal 
Constitutions' guarantees of freedom of speech are the same. 
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Statute seeks to punish indisputable illegal activity that would 

not have been perpetrated b u t  f o r  the defendant's reasonable 

belief that the victim belonged to a class encompassed by the 

Statute. A5 such, the Statute creates a new substantive crime, 

which carries a more severe penalty than crimes which occur fo r  

reasons other than the defendant's state of mind towards an  

perceived immutable characteristic of his victim. The 

legislature appropriately determined that once it is shown beyond 

a reasonable doubt that the Defendant committed a particular act 

because the victim was a member of an enumerated class, the 

length of punishment should be more substantial than in other 

cases. 

Florida Cannees Ass'n v. State, Dept. of Citrus, 371 So.2d 503 
(Fla. 2d DCA 1979), affirmed, 406 So.2d 1079 (Fla. 1981). 

Once a conviction has been obtained evidence that the 
defendant committed the crime because it was racially motivated 
is a proper factor for increasing the type or length of 
punishment. In capital sentencing proceedings, evidence of 
racial intolerance is admissible where such is relevant to an 
aggravating circumstance. In Barclay v .  Florida, 463 U.S. 939, 
103 S.Ct. 3418, 77 L.Ed.2d 1134 ( 1 9 8 3 ) ,  the Court held that a 
sentencing judge in a capital case might properly take into 
consideration Barclay's racial hatred and his desire to start a 
race war to support an aggravating factor. This term in Dawson 
v. Delaware, __ U.S. -, 112 S.Ct. 1093, 117 L.Ed.2d 309 (1992) 
this principle was reconfirmed. In Dawson the Court found the 
evidence that defendant belonged to a hate group was irrelevant 
to the reason for the murder. However, it did hold that had some 
evidentiary connection been made between his membership in the 
hate group and the killing, then it would have been admissible to 
support an aggravating factor and reaffirmed the rule of Barclay. 
I Id. at 117 L.Ed.2d at 317-318. Likewise, in noncapital cases, 
evidence that the defendant's crime was racially motivated is a 
sufficient reason for  an upward departure in the sentencing 
guidelines f o r  a conviction of shooting into an occupied 
dwelling. Grant v. State, 586 So.2d 438  (Fla. 1st DCA 1991). 0 
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This interpretation is consistent with how the State treats 

other specialized victims; to wit: the elderly and juveniles. An 

aggravated assault or aggravated battery upon a person 65 years 

of age or older is not only reclassified to a higher degree, but 

also requires the imposition of a 3 year minimum mandatory term. 

See Section 784.08 Florida Statutes (1991). Juveniles are also 

afforded favorite treatment and extra protection against crime. 

See Section 794.011 Florida Statutes (1991) regarding increased 

penalties for sexual batteries on minors based on the age of the 

minor-victim. 

This interpretation is similar to how the burden of proof 

is allocated in discrimination cases under Title VII of the Civil 

Rights Act of 1964 (42 USC g 2000 e et seq.). In the civil anti- 

discrimination context, discriminatory intent must be at least a 

substantial factor in causing the complained of result. ~- Price 

Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 

268 (1989). The Court rejected a but for analysis, in favor of 

the substantial factor test. However, this makes sense since 

Title VII litigation is civil and, as such, the standard of proof 

is the preponderance of the evidence. In criminal cases, where 

the reasonable doubt standard exists, it is consistent therewith 

to utilize a but for standard to determine discriminatory intent. 

0 

The foregoing interpretation of the Statute would also be 

faithful to t h e  Legislature's reason for its enactment. The 
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Statute serves the State's compelling interest in protecting its 

citizens from prejudice based an race, color, ancestry, 

ethnicity, religion, or national origin. Regardless of the right 

to hold a personal opinion, ac t ions  based upon such prejudice are 
7 an evil which the State has a right, and a duty, to prohibit. 

' The Statute is one of many enacted in this country to deal 
with a pressing problem, the massive increase of "hate crimes" in 
this country. See, Hernandez, Note: Bias Crimes: Unconscious 
Racism in the Prosecution of "Racially Motivated Violence" I 99 
Yale L. J. 845 (1990) (hereinafter "Hernandez"); Gellman, S t i c k s  
and Stones Can Put You in Jail, But Can Words Increase your 
Sentence? Constitutional Dilemmas of Ethnic Intimidation Laws, 
39 U.C.L.A. L. Rev. 3 3 3  (1991) (hereinafter "Gellman"), AS 
summarized by Hernandez: 

Although there are no accurate data on the number 
of bias crimes committed each year, every national 
indicator shows that violence against individuals based 
on their race, ethnicity, and sexual orientation is 
increasing. Three thousand acts of bias-related 
violence were documented nationwide between 1980 and 
1986. For example, the Puerto Rican Legal Defendant & 
Education Fund has seen a marked increase in racial 
violence (hate crimes or bias crimes) against Latinos, 
to a point where it now receives an average of two 
calls per weeks about such incidents. More than one in 
five gay men and nearly one in ten lesbians have been 
physically assaulted because of their sexual 
orientation. As such statistics indicate, the term 
commonly knows as "racially motivated violence" is not 
quite accurate in as much as such bias-related violence 
extends to discrete groups other than racial 
minorities. (at 845-6, footnotes omitted). 

Furthermore, the impact of such crimes is diverse and severe. 
As summarized by Gellman: 

Without question, bigotry-motivated crime, like 
all bigoted action and expression, causes real and 
serious harm to its direct victims, to other members of 
the victims' groups, to members of other minority 
groups, and to society as a whole. Whatever police and 
constitutional problems ethnic intimidation statutes 
may have, these statutes are the reflection of 
legislatures' recognition that these harms are real and 
significant. 
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"[Clrimes of interracial v io lence  generate widespread fear and 

intimidation within and between communities, affecting many more 

individuals than the victim and his immediate acquaintances. 

Note, Combattinq Racial Violence: -. A Legislative Proposal, 101 

Harv. L. Rev. 1270, 1280 (1988). Such crimes "have the potential 

to incite further violence." Id. I' [ I] nterracial violence 
___I 

. . . 
The psychological harm of race-based stigma is 

often much more severe than that of other stereotypes, 
because race is an immutable characteristic (unlike 
poverty or alcoholism, f o r  example). To a great 
extent, this is also true of the other characteristics 
included in various ethnic intimidation statutes: 
religion, national origin, gender, sexual orientation, 
and handicap. Victims of stigmatization begin to doubt 
their own worth and sometimes even begin ta believe the 
stereotypes. When this happens, they either despise 
themselves or lose their sense of self altogether. 
These victims may ultimately reject their own identity 
as members of the group. 

The effects of stigmatization occur on several 
levels. Psychological responses include humiliation, 
isolation, and self-hatred. These responses may affect 
intergroup relations and even relationships within the 
group. Racial stigmatization can also contribute to 
mental illness and psychosomatic disease. It can lead 
to substance abuse as victims seek escape. Stress- 
based hypertension may also be related to racial 
labeling. These psychological injuries may affect 
victims' careers as well, creating defeatism and 
expectation of failure. Minority group children are 
particularly vulnerable, exhibiting self-hatred early 
and coming to question their own intelligence, 
competence, and worth. 

The continued existence of bigotry is evidence 
that our society has failed to live up to its professed 
ideal of egalitarianism. Failure of our legal system 
to provide at least a civil form of redress to victims 
of bigotry-related harm sends the message that our 
commitment to that ideal is not so strong as we might 
like to believe. (at 340-341). 
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possesses a capacity to destroy racial harmony, pluralism, and 

equality." Id. at 1281. See Lawrence, If He Hollers Let Him Go: 

Requlating Racist Speech on Campus, 1990 Duke L.J. 431 

(emphasizing the immediacy of the injurious impact of racial 

insults, and the psychological injuries sustained by those 

victimized). 

As the foregoing establishes, the Statute does not regulate 

protected conduct and therefore the First Amendment overbreadth 

is not applicable. In order f o r  the Defendant to maintain his 

challenge to the Statute on the ground of non-First Amendment 

overbreadth, he is required to establish that his own admitted 

conduct is wholly innocent and its proscription is not supported 

by any rational relationship to a proper governmental objective. 

State v .  Ashcraft, 378  So.2d 284 (Fla. 1979). The Defendant 

herein cannot meet this requirement. First, these was an 

unlawful touching and this is not wholly innocent conduct and 

further that making an unlawful touching a crime bears a rational 

relationship to public safety. 



VAGUENESS 

A law that does not reach constitutionally protected conduct 

and therefore satisfies the overbreadth test may nevertheless be 

challenged on its face a s  unduly vague, in violation of due 

process. The Defendant, in order to succeed must demonstrate 

that the law is impermissibly vague in all of its applications. 

Villaqe of Hoffman Estates v. Flipside, Hoffman Estates, supra. 

The standards fo r  evaluating vagueness were delineated in Grayned 

v. City of Rockford, 408 U , S .  104, 108-109, 92 S.Ct. 2294, 33  

L.Ed.2d 222 (1972): 

"Vague laws offend several important values. First, 
because we assume that man is free to steer between 
lawful and unlawful conduct, we insist that laws give 
the person of ordinary intelligence a reasonable 
opportunity to know what is prohibited, so t h a t  he may 
act accordingly. Vague laws may trap the innocent by 
not providing fair warning. Second, if arbitrary and 
discriminatory enforcement is to be prevented, laws 
must provide explicit standards for those who apply 
them. A vague law impermissibly delegates basic policy 
matters to policemen, judges, and juries f o r  resolution 
on an ad hoc and subjective basis, with the attendant 
dangers of arbitrary and discriminatory applications" 
(footnotes omitted). 

The foregoing standards are not to be mechanically applied. 

The degree of vagueness depends in part on the nature of the 

enactment. Criminal enactments are viewed more stringently. 

However, a scienter requirement may mitigate a criminal laws 

vagueness, especially with respect to the adequacy of notice as 

to what conduct is proscribed. Likewise a more stringent 
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vagueness t e s t  applies if the enactment threatens to inhibit 

F i r s t  Amendment rights. gllaqe of Hoffman Estates v. Flipside, 

Hoffman Estates, supra. 

A criminal statute which as a strict liability statute 

might infringe on First Amendment freedoms, can be rescued from 

First Amendment pitfalls by reading scienter into the statute. 

In Smith v. California, 361 U . S .  147, 80 S.Ct. 215, 4 L.Ed.2d 205 

(1959) the Court found a statute, which made it illegal to 

possess any obscene or indecent writing, vague because it did not 

require scienter or mens rea. As such, the statute tended to 

inhibit people from validly exercising their First Amendment 

freedoms . In Cohen v. State, 125 So.2d 560 (Fla. 1960), a 

statute similar to the one s t r u c k  down in Smith v. California was 

upheld. The Court found it was constitutional and did not 

infringe on the First Amendment, because scienter was read into 

the statute and therefore the State had to charge and prove this 

element. 

0 

The instant Statute does not specifically require scienter, 

however, based on the foregoing,  it is to be read into the 

Statute,8 thus saving the Statute from a First Amendment 

vagueness attack. With the add.ition of the scienter element, an 

individual's F i r s t  Amendment right to speak and spew hatred is 

That scienter is impliedly included in the Statute is a 
reasonable interpretation, inasmuch as the 1991 amendment, see 
footnote 1, explicitly adds knowledge as an element of the 
offense and thus makes explicit what previously was implicit, 
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not regulated. Further, t h e  addition of scienter mitigates 

against vagueness, since this is adequate notice of what conduct 

is proscribed, to wit: any felony or misdemeanor that is 

committed only because of the victims' protected status. 

Since scienter is impliedly included in the Statute, it 

does not have First Amendment implications and therefore is 

subject to a less stringent vagueness test. However, since the 

Statute is a criminal enactment, it is necessary to determine the 

level of knowledge necessary to defeat a non-First Amendment 

vagueness challenge. The State submits that if the scienter 

requirement is read as specific intent, then the Statute is 

sufficiently clear  to defeat t h e  vagueness challenge. 

At common law, crimes generally were classified as 

requiring either "general intent" or "specific intent". The main 

distinction between specific intent and general intent is the 

element of bad or evil purpose which is only required f o r  

specific intent. A person who knowingly commits an act which the 

law makes a crime has "general intent," while the person who 

commits the same act with bad purpose has "specific intent." In 

a general sense "purpose" corresponds loosely with specific 

intent, while knowledge corresponds loosely with general intent. 

See United States v. Bailey, _,.-+ 444 U.S. 3 9 4 ,  402-405,  100 S.Ct. 

624, 62 L.Ed.2d 575 (1980). United States v. Holdeman, 559 F.2d 

31, 114, (DC Cir. 1976). 

0 
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As stated hereinbefore, the Statute creates a but for 

crime. As such, the defendant's purpose is at issue, thereby 

making a violation of the Statute a specific intent crime. A 

defendant's purpose in committing the underlying offense is to 

harm his victims based on their immutable characteristics, which 

are protected by the Statute. The purpose to commit the crime 

and harm the victim, must, of course, be proven beyond a 

reasonable doubt. Therefore, a defendant is clearly on notice as 

to what conduct is proscribed and the Statute does not suffer 

from vagueness. 

The Statute is also n o t  vague f o r  failing to list all the 

felonies and misdemeanors to which it applies. The fact that the 

crimes are published in Florida Statutes defeats such a claim, 

0 

The Statute also withstands a vagueness challenge because 

the terms "evidencing prejudice" is capable of being understood 

by persons of ordinary intelligence. The failure to define the 

term "evidencing" within the Statute is of no moment. The 

Statute's use of the verb "evidences" makes it clear that one is 

not held accountable for merely holding an opinion. "Evidences" 

means: "[Tlo offer of constitute evidence of: PROVE, DISPLAY, 

EVINCE . . . . " Webster's Third New International Dictionary 789 

(1986 ed.), "Evidences" is :Ised in Florida's rules and statutes 

in its verb form. ~. See g 90.953, Fla. Stat. (1989); g 
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384.281(1)(~), Fla. Stat. (1989); § 392.57(1)(c), Fla. Stat. 

(1989); Rules Regulating the Florida Bar 8-2.2(f). This term has 

consistently been used by the United States Supreme Court, 

without additional definition, to mean t o  offer or constitute 

evidence of. Giboney v. Empire Storaqe and Ice Co., 3 3 6  U.S. 

490, 502, 89 S.Ct. 684, 9 3  L.Ed. 834 (1949). (Freedom of speech 

and press is not  unconstitutionally abridged by legislation 

making a course of conduct illegal merely because the conduct was 

in part initiated, evidenced or carried out by means o f  language, 

either spoken, written or printed). Walton v.  Arizona, 4 9 7  U . S .  

- I  110 sect .  - , 111 L.Ed.2d 511, 529 (1990). ( A  crime is 

committed in an especially depraved manner when the perpetrator 

relishes the murder, evidencinq debasement or perversion, or 

shows an indifference to the suffering of the victim and 

evidences a sense of pleasure in the killing). 

The failure to define the term "prejudice" within the 

Statute is also not fatal. 'The State contends that its ordinary 

meaning is a matter of common understanding. In the context of 

the Statute, "prejudice" is: "2c: [AJn irrational attitude of 

hostility directed against, an individual, a group, a race, or 

their supposed characteristics - compare discrimination." 

Webster's Third New International Dictionary, 1788 (1986 ed.). 

Examples of the use of "prejudice" in Florida's rules and 

statutes include: 
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(1) Florida Statute 3 38.10 which give a party to a legal 

proceeding the right to have the judge disqualified " fo r  

prejudice" upon submission of an affidavit giving "the  reasons 

f o r  the belief that any such bias or prejudice exists . , . . § 

38.10, Fla. Stat, (1989). 

(2) Florida Statute 5 120.71(1) which provides for  

disqualification "from serving in an agency proceeding f o r  bias, 

prejudice, or interest . . . . "  9 120.71(1), Fla. Stat. (1989). 

( 3 )  Florida Statute § 364.10 which prohibits a telephone 

company from subjecting "any particular person or locality to any 

undue or unreasonable prejudice or disadvantage . . . . ' I  s 364.10, 

0 Fla. Stat. (1989). 

( 4 )  Florida Statute 5 905.04(1)(b) which provides that a 

prospective member of the grand jury can be challenged "on the 

ground that the juror . . . [hlas a state of mind that will 

prevent him from acting impartially and without prejudice to the 

substantial rights of the party challenging." g 905.04(l)(b), 

Fla, Stat. (1989). 

(5) Rules of Juvenile Procedure 8.320(d) and 8.850(a) set 

out the procedure to disqualify judges " f o r  prejudice" and "on 

account of prejudice," F1a.R.Juv.P. 8.320(d), 8 . 8 5 0 ( a ) .  



However, perhaps the best example of the use of the word 

"prejudice" to connote bias is found in Florida's evidentiary 

statutes. "Relevant evidence is inadmissible if its probative 

value is substantially outweighed by the danger of unfair 

prejudice . . . . I f  (emphasis added) 8 90.403, Fla. Stat. (1989). 

The courts of this State deal with this provision on a daily 

basis. The courts have also recognized and considered racial 

prejudice in connection with prosecutosial misconduct issues. 

See Robinson v.  State, 520 So.2d 1, 6-7 (Fla. 1988); Battle v. 

United States, 209 U . S .  36, 28  S.Ct. 422,  52  L.Ed. 670 (1908). 
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CONCLUSION 

Based on the foregoing points and authorities, t h e  State 

respectfully submits that the trial court's order finding B 

775.085, Fla. Stat. (1989) unconstitutional should be reversed. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
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CASE NO. 80,126 
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STATE OF WISCOKSIN, 

Plaintiff-Respondent, 

V .  

TODD MITCHELL, 

Defendant-Appellant-Petitioner. 

REVIEW of a decision of the court of appeals. Reversed and 

remanded. 

HEFFERNAN, CHIEF JUSTICE. This is a review of a published 

decision of t h e  c o u r t  of appeals, State v. Mitchell, ,163 W i s .  2d 

. .  652, 4 7 3  N.W.2d 1 (Ct. P-pp. 1991), which affirmed judgments of the 

0 circuit court f o r  Kenosha county, Jerold W. Breitenbach, Circuit 

Judge, adjudging Todd Mitchell guilty of aggravated b a t t e r y ,  party 

to a crime, and adjudging t h z t  Mitchell intentionzlly s e 1 ~ c t e . d  t k -  

S a r t e r y  victim because--of--the victim's race in violation _ _  of 2 -  

hate crimes penalty enhancer, sec. 9 3 9 . 6 4 5 ,  Stats. Xi t che 1 :. 

challenged the constitutionality of the sec.  9 3 9 . 6 4 5 ,  Stats,, c.: 

appeal ,  and t h e  c o u r t  of appeals held that the statute L - ~ Z  

constitutional. We conclude that the statute unconstitutiona1;;T 

infringes upon free speech, and reverse the decision of t h e  cc 

of appeals. 

The sole issue before t h e  c o u r t  is the constitutionality 

1 



. . . . . .  _ _ . -  * .  L, * . . .  . .  . . . . . . . . . . .  ... . . -  . . . . . . .  . . . . . . . . . .  -. - . _ .  . . . . . . .  . -  - . . .  

g u a r a n t e e d  by t h e  First  Amendment and ( 2 )  h i s  right to due process 

and equal protection of t h e  laws g u a r a n t e e d  by the Fourteenth 

Amendment. We hold that t h e  s t a t u t e  violates the First Amendment 

A t  t h e  tine of Mitchell's c r i m e s ,  sec. 9 3 9 . 6 4 5 ,  Stats. 
(1989-90) , provided: 

(1) I f  a person does a l l  of the following, the 
penalties for the underlying crime are increased  as 
provided in sub. (2) : 

(a )  Commits a crime under chs.  939 to 9 4 8 .  
(b) Intentionally selects the person against whom the 

crime under par. (a) is conmitted or selects the property 
which is damaged or otherwise affected by t h e  crime under 
par. ( a ) . .  because of the r a c e ,  religion, color, 
dlszbility, sexual  orientation, nztior.el origin or 
ancestry  of that person or  the owner or occupant of that 
property. 

(2) (a) If t h e  crime committed under sub. (1) is 
ordinarily a misdemeanor other thzn a Class  . A  
xr , isdezeanor ,  t h e  revised m x i n u n  fine is S i 0 , O O O  and t h e  
revised maximum period of imprisonment is one y e a r  in the 
county '  jail. 

(b) If the crime committed under -sub. (1) is 
ordinarily a Class A misdemeanor, t h e  p e n a l t y  increase  
under this section changes t h e  status of t h e  crime to a 
felony and the revised maximum fine is $10,000 and the 
revised nlaximum period of iE,prisonment is 2 years .  

(c) If the crime committed under sub. (1) is a 
felony, t h e  maximum f i n e  prescribed by law f o r  the crime 
may be increased by no t  more than $5,000 and the maximum 
period of imprisonment prescribed by law fo r  t h e  crime 
may be increased by not more than 5 years. 

This section provides for the enhancement of t h e  
penalties applicable for t h e  underly ing  crime. The c o u r t  
shzll direct t h z t  the trier of fact find a special 
verdict as to a l l  of t h e  i s s u e s  s p e c i f i e d  i n  sub. (1). 

This section does not apply to any crime if proof 
of race, religion, c o l o r ,  disability, sexual orientation, 
national o r i g i n  or ancestry is required far a conviction 
for t h a t  crime. 

( 3 )  

( 4 )  

2 



young  b l a c k  n e n  and boys was gathered a t  a n  apart r r .er , t  c a ; - ~ 1 ~ > :  ;n 

Kenosha.  Todd Mitchell, n i n e t e e n  at the time, was o n e  of the o l d e r  

members of the group. Some of the group were a t  one point 

discussing a scene from the movie IIMississippi B u r n i n g t 1  where a 

white nan b e a t  a young black boy who was praying. 

Approximately t e n  members of the graup moved o u t d o o r s ,  still 

talking about t h e  movie. Mitchell asked the group: "DO you all 

f ee l  hyped up to move on some white people?" A s h o r t  t i m e  later, 

Gregory Riddick, a fourteen-year-old white male, approached t h e  

apartment complex. Riddick said nothing to the  group, and rrterely 

walked by on t h e  other  side of t h e  street. Mitchell t h e n  said: 

"You .ill w a n t  to fuck somebody up? There goes a 'white boy; go get 

him.'' Mitchell t h e n  counted to three and pointed t h e  group in 

Riddick's direction. 

Tne group r a n L o w a r d s  - R i d d i c k ,  knocked hir=, to the g r o u n d ,  beat 
_I  

h i m  severely, and"+ stole his "British Knights" tennis s h o e s .  The 

police found Riddick  unconscious a short while later. He remained 

in a coma f o r  four days in the hospital, and t h e  record indicates 

I- 

- - - ._ - . -. . . .~ I_ - ~ ~ -- ___I... . . 
he suffered extensive injuries and possibly p e n a n e n t  brain damaqt5;- 

Mitchell was convicted of aggravated battery, party to a 

crime. Sections 939.05 and 940.19 (lm) , Stats. The jury separately 

found that Mitchell intentionally selected Riddick as t h e  battery 

Because of our holding, we do not address Mitchell's 
F o u r t e e n t h  Amendment vagueness and equal protection claims.  
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940.19(1m) and 939,50(3) ( e ) ,  S t a t s .  Because t h e  j u r y  found t h a t  

Mitchell selected R i d d i c k  because  of Riddick's race, s e c .  

939.645(2)(c), S t a t s . ,  increased the potential maximum s e n t e n c e  f o r  

aggravated battery to seven years. The trial court sentenced 

Mitchell to four years €or the aggrava ted  battery. 3 

After the circuit court denied Mitchell's request for post- 

conviction relief, Mitchell appealed the judgments of conviction 

and the sentences t o  the c o u r t  of appeals, focusing on t h e  

constitutionality of t h e  hate crimes statute. On June 5 ,  1991, the 

court of appeals affirmed the  circuit court's judgments ,  concluding 

that Mitchell waived any equal  protection challenge and that the 

hEte c r i m e s  stztute was neither vague nor overbroad. State v. 

Mitchell, 163 W i s .  2d 6 5 2 ,  4 7 3  N.W.2d 1 (Ct. App. 1991). W e  

g r a n t e d  Mitchell's petition €or review on t h e  issue of ~ i : , -  

constitutionality of the hate crimes statute, 2nd n w  reverse.': 

----- - I __ - --. 
-- - 

Mitchell was also convicted of theft, party to a crime, 
sec. 943.20(1) ( a )  and ( 3 )  ( d ) 2 ,  Stats. The circuit court imposed 
and stayed a four year sentence for the theft conviction and 
imposed a f o u r  year period of consecutive probation. The circuit 
court did n o t  find that t h e  theft violated t he  hate crimes s t a t u t e .  
The court of appeals rejected Mitchell's challenges to the. theft 
conviction, Mitchell, 163 W i s .  2d at 664-65, and t h a t  portion of 
the court of appeals decision is not before t h e  court. 

Amicus c u r i a e  briefs were filed with t h e  court on behalf of 
two separate coalitions: the National Association of Cr imina l  
Defense Lawyers, the Wisconsin Association of Criminal Defense  
Lawyers and the Wisconsin State Public Defender; and t h e  Xnti- 
Defamation League of B'nai B'rith, the Milwaukee Jewish Council, 
t h e  Wisconsin Jewish Conference, t h e  MilwaEkee Urban League, t h e  
Madison Urban League, Inc., the NAACP--Milwaukee Branch, a n d  the 
Madison Community United, Inc. 
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1 c 
V 

address hate crine5 h'i;neroils articles h a v e  been publ ished,  

concerning t h e  issue, some applauding hate crimes statutes and some 

vigorously in opposition. 5 Individuals and organizations 

traditionally allied behind the same agenda have separated on the 

issue of the 1egitirr;acy of h a t e  crimes statutes. AS one 

commentator n o t e d :  

[Tlhe d e b a t e  over these l a x =  ;c occGrring ncrt merely 
between traditional allies, but bztween one s i d e  and 
itself. Moreover, whenever either v i e w p o i n t  prevaile, 
whether i n  the legislature, t h e  c o u r t s ,  or even in a 
purely academic argumeny, i ts  proponents do n o t  seem to 
be very happy about  it. They can see very well their 
opponents' point of view, and in fact largely agree with 
it. It is as if everyone involved in the debate over the 

. .  permissibility and desirability of ethnic intimidation 
laws were a c t u a l l y  on both s i d e s  at once. 

0 Susan  Gellrnan, 39 U.C.L.A. L. Rev. at 3 3 4  (enphzsks in original). 

Statistical sources indicate that incidents of all types of 

bias r e l a t e d  crime are c n  the r i s e .  Joseph X. Fernandez, B r i n c r i n z  

E?zr .  C r i r , e  Into Focus--The Rate Crimes Statistics A c t  of 1990, 26 

. 
. __ - 

See, e . q . ,  Susan Gellnan, S t i c k s  czd S t o n e s  Can p u t  you in 
Jail, But Can Words Increase Your Sentence?, C o n s u t u t i n n a b n d  
CI P o ' i c v  Dilemmas of Ethnic Intimidation Laws, 39 U . C . L . A .  L, Rev. 
333 -(1991) ; and Tanya Kateri Hernandez, Bias C r i r n e s :  Unconscious 
Racism in t h e  Prosecution of Raciallv Motivated Violent?, g g  Yale 
L.J. 8 4 5  (1990). Similarly, numerous courts and commentatqs are 
currently struggling w i t h  the constitutional implications ~f 
college campus "hate speech" rules. See, e . s . ,  UWM P o s t ,  Inc. v. 
Board of Regents, 7 7 4  F.Supp. 1163 (E.D. W i s .  1991); D o e  v. 
University of Michigan, 721 F.Supp. 852 (E.D. Hich. 1989); Charles 
R. Lawrence, I f  He Hollers L e t  H i m  Go: Resulatins Racist Speech on 
Campus, 1990 Duke L.J. 431; Nadine Strossen, Resulatins Racist 
Speech on Campus: A Modest Proposal?, 1990 DLkc L.J. 4 8 4 ;  and 
Katherine T .  B a r t l e t t  and Jean OIBarr, The Chilly Climate on 
Colleqe Campuses: An Expansion of the "Hate Speech" Debate, ~ S S O  
Duke L.J. 5 7 4 .  a 
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violence, g g  Yale L . J .  6 4 5 ,  8 4 5 - 4 6  (1990). Between 1980 and 1986, 

three thousand incidents Of b i a s  r e l a t e d  violence were documented.  

- I d .  at 8 4 6 .  The Anti-Defamation League of B'nai B'rith (ADL) 

-. r e p o r t s  that l ~ ~ f d ) ~ r 4 ~ g  1990 there were 1685 anti.:Senitic incidents - .  

reported to the Anti-Defamation League from 4 0  states and the 

District of Columbia. It 1990 A u d i t  of Anti-Semitic Incidents, Anti- 

Defamation League of B'nai B'rith 1 (1990). This was t h e  h i g h e s t  

t o t a l  ever reported in the twelve year history of the a u d i t .  Id. 
The National Gay and Lesbian Task Force reported 7031 incidents of 

anti-gay violence in 1989. Anti-Violence P r o j e c t ,  National Gay and 

Lesbian Task Force (NGLTT) , Anti-Gay Violence, Victimization and 
Defamation i n  is69 (1990). See also Developments in the L~Q-- 

Sexual Orientation and t h e  Law, 102 Harv. L. Rev. 1.508, 1 5 4 1 - 4 2  
' 

(1969). 

Ir, response to the recent rise in hate crimes, -the United 

States Congress enacted t h e  Hate Crimes Statistics A&- o E  1990, 

Pub. L. NO. 101-275. The pixpose  of the A c t  is to establish a 

national data collection system for compilation of stat ist ics  

c o n c e r n i n g  bias-related crimes. The A c t  requires t h e  Attorney 

General to publish an annual summary of t h e  findings. - See 

senerally, Fernandez ,  supra. 

A t  the state level, the response to reports of bias related 

crime has been significant. Nearly every state in the  country has 

enacted some form of h a t e  crime legislation. See ADL Law Report: 
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c r i z i n a l  actor if the state proves t h a t  the a c t o r  intentionally 

selected the v i c t i m  because of the victim's race, religion, co lo r ,  

disability, s e x u a l  orientation, national origin or ancestry. 
. - _  - .  

The first s t e p  in reviewing a constitutional challenge to a 

statute is to determine which party bears the burden of proving its 
constitutionality or unconstitutionality. While the party  

challenging the statute ordinarily bears the burden of proving 

beyond a reasonable doubt  t h a t  the s t a t u t e  is unconstitutional, 

BachoiJski v. Salamone, 139 W i s .  2d 397, 4 0 4 ,  4 0 7  N.W.2d 533 (1987), 

the  burden shifts to the proponent  of the statute to establish its 

constitutionality wnen the statute encroachEs upon First Jne>&ent 

r i g h t s .  Citv of Madison v .  Baumann, 162 Wis. 2d 6 6 0 ,  669, 4 7 0  

N.W.2d 296 (1991). Because the hate crimes statute punishes the  

defendant's biased t h o u g h t ,  as discussed below, and thus encroaches 

upon F i r s t  Amendment rights, the burden is upon the state to prove  

its  constitutionality. 

The hate crimes statute violates t h e  First Amendment directly 

by punishing what t h e  legislature has deemed to be- offensive 

thought  and violates t h e  First Amendment indirectly by chilling 

free speech.  

The F i r s t  Amendment of t h e  United S t a t e s  Constitution s t a t e s  

bluntly: "Congress shall make no law . . abridging t h e  freedon of 



c s  well. " : A ; t  the h e a r t  cf t h e  Flrs', Lzendzez t  is t h e  r , c t f c n  t h z t  

an individual should  be free to believe as he will, and that in a 

free society one's beliefs s h o u l d  be shaped by h i s  mind  and h i s  

conscience rather t h a n  coerced by the State." Abood v. Detroit B d .  

of Education, 431 U . S .  209, 234-35 (1977). Even more 

fundamentally, the Constitution protec ts  all speech and thought, 

regardless of how offensive it may be. " [ I J f  there is a bedrock 

principle underlying the First Amendment, it is that the government 

may not p r o h i b i t  the expression of an i d e a  simply because society 

finds the idea itself offensive or disagreeable.'Q T e x a s  v .  

J o h n s o n ,  491 U . S .  397, 414 (1989).' A s  Justice Holmes put it: "If 

there  is any principle of the Constitution that more imperatively 

calls for  attachment then m y  other it is t S e  principle of free 

thought--not free thought for those  who agree with us but freedom 

for t h e  t h o u g n t  we hate." Ynited S t a t e s  v. S c h w i r z e r ,  279  U.S. 

Article 1, section 3 of the Wisconsin Constitution provides 
in equally sweeping language that "no laws shzll be pessed to 
restrain or abridge the l i b e r t y  of speech." 

' -- See also R.A.V. v. City of St. Paul, No. 90-7675, 1992 
LEXIS 3863, at * 9 ,  --- U . S .  --- ( June  22, 1992); Hustler Maqazine, 
I n c .  v. Falwell, 485 U.S. 4 6 ,  55-56 (1988); City Council of L O ~  
Anqeles v, Taxpayers f o r  V i n c e n t ,  466 U . S .  789, 804 (1984); Bolqer 
v.  Younas Druq Products Corp.,  463 U.S. 6 0 ,  6 5 ,  7 2  (1983); Carey v, 
Brown, 4 4 7  U . S .  4 5 5 ,  462-63 (1980); FCC v. Pacifica Foundation, 4 3 8  
U . S .  726, 7 4 5 - 4 6  (1978); Youns v .  American Mini Theatres, Inc., 4 2 7  
U . S .  50, 63-65, 67-68 (1976) (plurality opinion) ; B,uckle,v v. Valeo, 
4 2 4  U . S .  1, 16-17 (1976); Gravned v. Rockford, 408 U.S. 104, 115 
(1972); Police Dept, of Chicaqo v. Mosley, 4 0 8  U.S. 9 2 ,  95 (1972); 
Bachellar v. Maryland, 3 9 7  U . S .  5 6 4 ,  567 (1970); United States v. 
O'Brien, 391 U . S .  367, 382 (1968); Brown v. Louisiana, 383 U.S. 
131, 142-43 (1966); and Stromberq v. California, 283 U . S .  359, 368- 
69 (1931). 

a 
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I 

thought. The state asserts  t h a t  t h e  statute punishes only the 

vtconduct* t  of intentional selection of a victim. We d i s a g r e e .  

Selection of a victim is an element of t h e  underlying offense, p a r t  

of the defendant's "intent" i n  c o n n i t t i n g  the crime. In any 

assault upon an individual there is a selection of the victim. The 

statute punishes the '!because of" aspec t  of the defendant's 

selection, t h e  reason the defendant selected t h e  victim, t h e  motive 

behind t h e  selection. 

Construing t h e  model hate crimes statute designed by t h e  Anti- 

Defamation League of B'nai B'rith (ADL), upon which the Wisconsin 

hate crimes statute is epparently 1005ely based,' one author 

As was said in a statement attributed to Voltaire, surely 
one of t h e  philosophical ancestors of our American constitution: 
"I disap2rove of what you s z y  but I will d e f e n d  to the dea:h your 
right to say it.'' 

The ADL model statute provides: 

A .  A person commits the crirne of intinidation if, 
reason of t h e  actual or perceived race, color, religion, 
national origin or sexual  orientation of another 
individual or group of individuals, he violates Section 

of the Penal Code ( insert  code provision for 
c r i m i n a l  trespass, criminal mischief, harassment, 
menacing, assault and/or other appropriate statutorily 
proscribed criminal c o n d u c t ) .  

B .  Intimidation is a misdemeanor/felony (the 
degree of the criminal liability should be at least one 
degree more serious t h a n  that imposed f o r  commission of 
the offense)  . 

ADL Law Report: Hate Crimes Statutes: A 1991 Sta tus  Report, p. 4 
(continued . . . )  
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must a l w a y s  be predicated on certain offenses proscribed 
elsewhere i n  a state's c r i m i n a l  code.  A s  those offenses 
are a l r e a d y  punishable, a l l  that renains is a n  additional 
penalty for t h e  actor's r e a s o n s  f o r  h i s  o r  her actions. 
The  model s t a t u t e  does not address effects, state of 
mind, or a change in the character of t h e  offense, b u t  
only the t h o u g h t s  and ideas t h a t  propelled t h e  ac to r  t o  
a c t .  The government c o u l d  n o t ,  of course, punish these 
t h o u g h t s  and i d e a s  i n d e p e n d e n t l y .  That  they are held by 
one who commits a crime because of h i s  or her beliefs 
does not remove t h i s  constitutional s h i e l d .  Of course, 
the First Amendnent protection guaranteed the actorls 
thoughts does not protect him or h e r  from prosecution for 
the associated action. Neither, however, does the 
state's power to punish t h e  action remove the 
constitutional b a r r i e r  to punishing t h e  t h o u g h t s .  

Susan Gellman, 3 9  U C W  L. Rev. 3 3 3 ,  363 (1991). lo Because all of 

9 ( .  . .continued) 
(1991) (emphasis a d d e d ) .  While the Wisconsin statute substitutes 
the phrase "beczuse of" for "by reason of ,I1 it is clear that both 
statutes are concerned with rhe  actor's reason  or motive for 
a c t i n g  . 

lo -- See also S t a t e  v.  Beebe, 67 Or. App. 738, 6 8 0  P.25 11 
(198.4). In Beebe, t h e  Court of Appeals of Oregcn izterpreted an 
ernnic intimidation s t a t u t e  fashioned after the ACL model ,  ORS 
166.155(1), and recognized that t h e  statute punished motive:  

0 

The  s t a t u t e  does not offer more-pr-olection to any c las s  
of victims. Anyone may be a victim of b i g o t r y .  I t  is 
t h e  defendant who c las s i f i e s ,  and he does so by his 
motive.  The statute distinguishes between acts of 
harassment which are motivated by r a c i a l ,  ethnic or 
reliqious animus and acts of harassment which are not so 
motivated. 

Td. at 13 (emphasis added). In People v. Grupe, 141 M i x .  2d 6 ,  
532 N.Y.S.2d 815 ( N . Y .  Crim. Ct. 1988), the court interpreted New 
Yorkts hate crimes statute which prohibits persons from subjecting 
persons to physical contact "because of t1  t h e i r  protected sta tus .  
I n  t h a t  case, t h e  court stated: I 'Section 240.30(3), both on its 
face and a s  applied in this care, regulates violent conduct, and 
physical i n t i m i d a t i o n ,  when committed intentionally and because of 
racial, reliqious or ethnic preiudice.I1 - Id. at 817 (emphasis 
added). Finally, i n  Kinser v.  Stzte, 88  Md. App. 17, 591 A . 2 d  8 9 4 ,  

(continued.. . )  1) 
10 
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motive  in s e l e c t i n g  the v i c t i m .  The punishment of the defendant's 

bigoted motive by the hate crimes statute directly implicates and 

encroaches upon First Amendment rights. 

a 

While the statute does not specifically phrase the "because of 

. . . race, religion, color, [etc. 1'' element in terms of b i a s  or 

prejudice, it is c lear  from the history of anti-bias s t a t u t e s ,  

detailed above, that sec. 939.645, Stats., is e x p r e s s l y  aimed at 

the bigoted bias of the actor. Merely because the s t a t u t e  refers 

in a literal sense to the intentional "conduct1' of selecting, does 

not mean the court must t u r n  a blind eye to the i n t e n t  and 

practical effect of the law--punishment of offensive motive or 

thought.*' The conduct of t'selectingtt is not a k i n  to the conducz 

l o ( .  . .continued) 
896 (1991), the c o u r t  upheld a conviction under Maryland's hake 
crimes statute, Kd.Ann.Code a r t .  2 7 ,  5 470A(b) (3) (Sup? .  1990) , in 
part because t h e  defendant's conduct "overwhelmingly demonstrate[d] 
h i s  actions were motlvzted bv r a c i a l  a n i n ~ s . * ~  (erphasis a d d e d ) .  

'I- There seems to be considerable confusion regarding t h e  
meaning and effect  of I'motivea1 in criminal law. A s  Black's Law 
Dictionary 810 (6th ed. 1990) s t a t e s  in its definition of I1intentm': 

Intent and motive should not be confused.  Motive is 
what prompts a person to act, or f a i l  to act. I n t e n t  
refers on ly  to the state of mind w i t h  which the act is 
done or omitted. 

T h i s  confusion is manifested clearly i n  the dissenting opinion of 
Justice Bablitch, which correctly defines " i n t e n t i o n a l l y t t  at p .  1 7  
as  'la purpose to do the thing or cause t h e  r e s u l t  specified," 
correctly recognizes at pp. 6-7 n. 2 that t h e  term "because of" 
implicates a n  actor's motive, and somehow concludes that t h e  hate 
crimes statute involves ordinary criminal intent. 

In this case t h e  crime was aggravated b a t t e r y ,  and the 
(continued. . . ) 
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the intentional ''seleCt1On" Of a v i c t i m  necessarily r e q u i r e s  a 

subjective exaninaticn of the actor's motive  or redson for s i n g l i n q  

( .  . .continued) 
necessary intent under set. 940.19 (lm) , stats., is an ''intent to 
cause great bodily harm." Quite clearly, Mitchell's intent to 
cause great bodily harm to Riddick is distinct from h i s  motive 01 

reason for doing  so. Criminal law is not concerned w i t h  a person's 
reasons f o r  committing crimes, but rather with t h e  actor's intent 
or purpose in do ing  so .  

As explained by Professor Gellman: 

"Motive," " i n t e n t ,  I' and 'lpurpose'l are related concepts  in 
that they a l l  refer to thought processes. They are 
l e g a l l y  d i s t i n c t  in crucial respects, however. Motive is 
n o t h i n g  n o r e  t n e n  zn ector's rezson  for a c t i n g ,  the  l'whylr 
as opposed to t h e  llwhat'l of c o n d u c t .  Unlike purpose or 
i n t e n t ,  motive cannot be a criminal offense or an element 
of an offense, 
. . . .  

T n e  distinction becorrles more c l e a r  ~ p o n  considerztion 
of the effect of a l t e r i n g  the intent or purpose on the 
legal chzracterization of the sane cozduct, a s  compere", 
t o  t h e  e f f ec t  ( o r  lack thereof) of altering t h e  motive. 
C o n t i n u i n g  w i t h  the example of burglary, chang ing  t h e  
p u r ~ o s e  of t h e  break-in changes t h e  very n a t u r e  of the 
a c t :  if broke into B's house for the purpose of getting 
A's own prope r ty  (not a c r i m i n a l  purpose), the a c t  of 
breaking in is simply breaking and e n t e r i n g  or t r e s p a s s ,  
no t  burglary, even if P,'s motive was i d e n t i c a ' l '  (the 
desire to pay h i s  debts). By contrast, changing A's 
mot ives ,  even to more sym2athetic ones (say, t h e  desire 
to buy a house for the  boneless} ,  while his purpose was 
t h a t  of committing t h e  crime of theft in B's house, does 
_I_ not change the n a t u r e  of the act: it is still burglary. 

Susan Gellman, 39 UCLA L. Rev. at 364-65 (emphasis in o r i g i n a l ) .  
While t h e  state speaks of the 'fintentional" aspect of t h e  hate  
crimes statute, when the focus is on the ''selects . . . because e f t 1  

aspect  of t h e  law, it becomes clear that it is the  actor's motive  
which is targeted and punished by t h e  statute. 

12 



I n  this case, Todd Mitchell selected Gregory Reddick because 

Reddick is whi te .  Mitchell is black. The c i r c u m s t a n t i a l  ev idence  

relied upon t o  prove t h a t  Mitchell selected Reddick ''because'l 

R e d d i c k  i s  white included Mitchell's speech--l'Do you all feel hyped 

up to EDve on some w h i t e  people?"--and his recent discussion w i t h  

other--Hack youths of a racially charged scene from the novie I 

I 'Miss i ss ippi  Burning. ' I  T h i s  evidence  was used  not mere ly  to show 

the intentional selection of t h e  victim, but was used to prove 

l2  In fact, on May 13, 1 9 9 2 ,  t h e  legislature amended sec. 
939.645, Stats., to apply specifically where t h e  selection is "in 
whole or in part because of t h e  actor's belief or perception 
regarding" t h e  victim's status "whether or n o t  the actor's belief 
or perception was correct. 'I 1991 X i s .  A c t  291. Sections 
939.645(1)(b) and ( 4 ) ,  S t a t s . ,  currently provide ( w i t h  the 
substantive changes highlighted): 

. - - - . .. 
--- -. 

(1) (b) Intentionally selects the person against whom 
the crime under Fzr. (a) is c o m . i t t e d  c r  se lects  the 
property that is damaged or otherwise affected hy the 
criae under p a r .  ( a )  i n  whole or in part because of the 
actor's belief or perception regardinq the race, 
religion, color, d i s a b i l i t y ,  s e x u a l o r i e n t a f : i o n ,  national 
origin or a n c e s t r y  of that person or the owner or 
occupant  of that property, w h e t h e r  or not t h e  actor's 
b e l i e f  or Derception was correct. 

( 4 )  This section does n o t  apply to any crime if proof 
of race, religion, color ,  disability, sexual orientation, 
national o r i g i n  or ancestry or Droof of any D erson s 
perception or belief reqardinq another's race, relision, 
color, disability, sexual  orientation, national orisin or 
ancestry is required for a conviction for t h a t  crime. 

Thus the legislature has removed any doubt t h a t  the aim of t h e  
s t a t u t e  is the actor's subjective notivation. The dissenting 
opinions i gnore  this legislative clarification in t h e i r  r e f u s a l  to 
recognize that the s t a t u t e  is focused upon and punishes the 
defendant's motive. 

13 
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he was wearing "British Knight" tennis shoes .  Mitchell's bigoted 

motivation for selecting Reddick, his thought which inpelled him to 

act, is t h e  reason t h a t  his punishment was enhanced. In Mitchell's 

case,  that motivation was apparent ly  a hatred of whites. 13 

The statute commendably is d e s i g n e d  to punish--and thereby 

deter--racism and other  objectionable biases ,  but deplorably 

unconstitutionally infringes upon free speech. The s t a t e  would 

justify i t s  transgression against the constitutional right of 

freedom of speech and thought because its motive is a good one, but 

the magnitude of the proposed incursion against the constitutional 

rights of all of us should no more be diminished for that good 

motive than should a crims be enhanced by 2 sep~rate p e n z l t y  

because of a criminal's bad motive. 

- 

14 

T h e  state zdmits thtt this case involves legislation that 

seeks to address bias related crime. The o n l y  definition of l 'b ias"  

re levant  to this case is l 'pre jud ice ."  A s t a t u t e  specificslly 
. .  

l 3  While the statute as written may e x t e n d  to situations where 
t h e  actor  in fact is not biased,  this does no t  Save the statute. 
The legislature may not subvert a constitutional freedon--even one 
as opprobrious as the right to be a bigot--by carefully wording a 
s t a t u t e  to affect more than simply t h a t  freedon. 

l4 A s  ha5 long been recognized, t h e  road to hell is paved with 
good intentions. See George Herbert, Jacula Prudentum (1640); 
Samuel Johnson, fron jarne!s Paswell, Life of Dr. Johnson (1791); 
George Eernard Shaw, Maxims for Revolutionists; and others. Or as 
the latin poet Virgil s a i d  in t h e  Aeneid in a reference to the 
slippery slope, @!Facilis descensus Averno," which liberally 
translated means "Beware that f irs t  f a l s e  step." 
Nil Desperandum 107 (Guild Publishing 1987). 

Eugene Ehrlich, 

14 
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cleverly one words the statute. The h a t e  crlnes s t a t u t e  er,hances 

the punishment of b i g o t e d  criminals because they are b i g o t e d .  The 

s t a t u t e  is directed s o l e l y  at the subjective motivation of t h e  

actor--his or h e r  prejudice. Punishment of one's thought, however 

repugnant the thought, is unconstitutional. 15 

In R . A . V . ,  surxa,  decided J u n e  2 2 ,  1992, the U n i t e d  States 

Supreme Court held t h a t  a Minnesota o r d i n a n c e  prohibiting b i a s -  

motivated disorderly conduct16 was facially invalid under t h e  

First Amendment. Accepting t h e  Minnesota Supreme Court's 

determination that the ordinance reached only expressions that 

l5 Of course, freedom of speech is not absolute. For example, 
the  government may regulate or punish " f i g h t i n g  words'' that are 
''likely t o  provoke the average person to retaliation, and thereby 
cause a breach of the peace." Chaplinskv v. New HamDshire, 315 
U . S .  5 6 8 ,  5 7 4  (1942). A l s o ,  the government may regulate expressive 
conduct t;here t he re  is an i n p o r t a n t  governmental interest ar,d t h e  
regulation is narrowly t a i l o r e d  t o  address t n a t  interest. United 
States v. O'Brien, 391 U . S .  367, 376 (1968). The  bigoted t h o u g h t  
which is punished by the hate crimes s t a t u t e  fits neither category. 
While an individual's bigoted speech may occasionally provoke 
r e t a l i a t i o n ,  a person's thought w i l l  not. Nor is it argued t h a t  a 
h a t e  crime is protected expressive conduc t .  It is not. Rather, a 

- -- _ _  person's bigoted thought, the very t h i n g  punished by the hate 
crimes statute, is entitled to the full protection of t h e  First 
Amendment. 

The ordinance, St. Paul ,  Minn. Legis. Code S 292.02 (1990), 

0 

l6 
provided : 

Whoever places on public or pr ivate  property a symbol, 
object, appellation, characterization o r  graffiti, 
i n c l u d i n g ,  but not limited to, a burning cross or Nazi 
swastika, which one knows or h a s  reasonable grounds to 
know arouses anger, alarm or resentment in others on the 
basis of race, color, creed, religion or gender cornits 
disorderly conduct and shall be guilty of a misdemeanor. 

15 



even otherwise unprotected speech on the basis of hostility towards 

the idea expressed by t h e  s p e a k e r .  R . A . V . ,  1992 LEXIS 3 8 6 3 ,  at 

* 2 4 - 2 8 .  In other words, while the government may regulate a l l  

fighting words ,  it may n o t  regulate o n l y  those  fighting words with 

which it disagrees. Such a prohibition is nothing more than a 

governmental attempt to silence speech on the basis of its  content. 

- Id. at *26. 

While t h e  St. Paul ordinance invalidated in R . A . V .  is c l e a r l y  

distinguishable from t h e  h a t e  crimes s t a t u t e  in t h a t  i t  regulates  

fighting words r a t h e r  t h a n  merely t h e  actor's biased motive, the 

court's a n a l y s i s  lends support to our conclusion that .the Wisconsin 

legislature c a n n o t  criminalize bigoted t h o u g h t  w i t h  xhich. -it 

disagrees. The Court stated: 

[T]he  o n l y  interest d i s t i n c t i v e l y  served by t h e  c o n t e n t  
limitation is that of displaying the city council's 
special hostility towards the p a r t i c u l z r  biases t h u s  
singled out. That 2 s  precisely whzt the First Azendnent 
f o r b i d s .  The politicians of St. Paul are entitled t o  
express that hostility--but not th rough t h e  means -o f  
iaposing unique limitations upon speakers who (however 
benightedly) disagree. 

- I d ,  at *32-33 (footnote omitted). The ideologica l  c o n t e n t  of the 

thought targeted by t h e  hate crimes statute is identical to t h a t  

t a r g e t e d  by the  St. Paul ordinance--racial or o t h e r  discriminatory 

animus. And, l i k e  the United States Supreme C o u r t ,  w e  conclude 

that the legislature may n o t  s i n g l e  out and pvlnish t a a t  ideological 

content. 

Thus, the hate crimes statute is f a c i a l l y  invalid because it 

16 



The hate crimes s t a t u t e  is also unconstitutionally overbroad. 

A statute is overbroad when it i n t r u d e s  upon a substantial amount  

of constitutionally protected activity. Aside from punishing 

thought, the hate crimes s t a t u t e  a l s o  t h r e a t e n s  to directly punish 

an individual's speech and assuredly will have a chilling effect 

upon free speech. A s  w e  explained in Bachowski: 

A [statute] is overbroad when its language, given its 
normal mean ing ,  is so sweeping that its sanctions nay be 
applied to constitutionally protected conduct which t h e  
s t a t e  is n o t  permi t ted  to regulate. The essential vice 
of an overbroad law is t h a t  by sweeping protected 
activity within i ts  reach it deters citizens from 
exercising t h e i r  protected constitutional freedoms, t h e  
so-called ''chilling effect." 

Bachowski, 139 ,Wis. 2d a t  411 (citations omitted). The  chilling 

effect need not be e v i d e n t  in the defendant's case; it is enough if 

hypothetical situations show that it will chill the rights of 
- - . - .- - . ... - . .- -. I 

ctners. MI1;;axkee v. Wilscn, 9 6  W i s .  2d 11, 1 9 - 2 0 ,  291 K.W.2d 2 5 2  

(198G). Finally, " [ i ] n  the First Amendment context, 'crininal 

statutes m s t . b e  scru t in iz_e&with  particular care . . . I "  R.A.V., 

1992 LEXIS 3 8 6 3 ,  at *63, (White, J., concurring), citins Houston v. 

tr. 
l7 The dissent of Justice Bablitch asserts t h a t  punishing 

I .>t'.re is permissible, based upon Dawson v. Delaware, 90-6704 ( U . S .  
L J:)~ -me Cour t ,  March 9 ,  1992) I wherein the United States Supreme 
. .Y: *A'. indicated that evidence of a convicted murderer's bigoted 
motLvation in committing the murder is a relevant inquiry in 
sentencing. Dissenting Op. at pp. 11-12. The dissent is wrong. 
Cf course it is permissible to consider evil motive or moral 
turpitude when sentencing for a particular crime, but it is quite 
2. different mat ter  t o  sentence for that underlying crime and then 
add to that criminal sentence  a separate enhancer that is d i r e c t e d  
s o l e l y  to punish the evil motive f o r  the crime. 

17 



This case is a perfect example. Mitchell's speech is the prinary 

evidence of his intentional selection of Riddick. The use of the 

defendant's speech, both current and p a s t ,  as circumstantial 

evidence to prove the intentional selection, makes  it apparent that 

the statute sweeps protected speech within its ambit and will chill 

-- .. ._-__XI_ . 
-_ -_ 

free speech. 

The criminal conduct involved i n  any crime giving rise  to the 

hate crimes penalty enhancer is already punishable. Y e t  there are 

numerous instances where this s t a t u t e  can be applied to convert a 

misdemeanor to a felony merely because of the spoken word. For 

@ 
exanple, if A s t r i k e s  B i n  The face h e  c o r m i t s  a crkinzl h t t e r y .  

- - F i b w e v e r s h m l d - - A - a d d -  a word such as "nigger," vlhonkey,l' I :  jew, 

'li;.icE:, "kraut, l t  "spit, or " q u e e r ,  the crine becomes a fel.:.-.;-, 

and A. xi11 be punished not for h i s  c o n d u c t  alone--a misdemeanor-- 

but for using t h e  spoken word- Obviously, t h e  state would respond 
- 

that the speech is merely an indication that A intentionally 

s e l e c t e d  B because of h i s  particular race or ethnicity, but the 

fact remains that t h e  necessity to use speech to prove t h i s  

intentional selection t h r e a t e n s  t o  c h i l l  free speech. Opprobrious 

is In R . A . V . ,  four Justices disagreed w i t h  the analysis of the 
m a j o r i t y ,  but concurred in the judgment because they concluded t h a t  
the MinResota ordinance  is fatally overbroad because it "makes 
criminal expressive conduct that causes only h u r t  feelings, 
offense,  or resentment, and is protected by the First Amendrnent.l' 
R . A . V . ,  1992 LEXIS 3863, at *58-64 (White, J., c o n c u r r i n g ) .  
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. * , i r r O U t  .. +b f e z r  c ;  p n i s f , r i c : r , t  t;' the StZYE. 

And of course the chilling effect g o e s  further than merely 

deterring an individual from uttering a r a c i a l  e p i t h e t  during a 

b a t t e r y .  Because the circumstantial evidence required to prove the 

intentional selection is limited only by the relevancy rules of t h e  
. . ~  __  - .. .- - 

--_ 

evidence code, the hate crines statute will chiTr3everl-y kind 

speech. As Professor Gellman explains: 

In a d d i t i o n  to any words that a person may speak 
during, just p r i o r  to, or in association w i t h  the 
commission of one of t h e  u n d e r l y i n g  offenses, a l l  of h i s  
or her remarks upon earlier occasions, any books ever 
r e a d ,  speakers  ever listened to, or associations ever 
held c o u l d  be introduced as evidence t h a t  he or she held 
racist views and was acting upon them at t h e  time of the 
offense. Anyone charged with one of t he  underlying 
offenses could be charged with [intentional selection) as 
well, and face t h e  possibility of public s c r u t i n y  of a 
lifetime of e v e r y t h i n g  from ethnic jokes to serioils 
intellectual inquiry. Awareness of t h i s  possibility 
cou ld  l e a d  to habitual self-censorship of expression of 
one's ideas, and r e l u c t a n c e  to read or listen publicly to 
the idezs of others, whenever one f e a r s  t h a t  t hose  ideas 
night run c o n t r a r y  to posular sentiment on the s u b j e c t  of 
etnnic relations. 

. . . .  
It is no answer that one need only refrain frGm 

comnitting one of t h e  underlying offenses to avoid the 
thought  punishment. chill of expression and inqu iry  by 
definition occur's before  any offense is committed, and 
even i f  no offense is ever committed. The chilling 
effect thus  extends  to the e n t i r e  populace, not j u s t  to 
t hose  who will eventually commit one of the underlying 
offenses . 

- 
of 

Susan Gellman, 3 9  UCLA L. Rev. at 360-61 (emphasis in original) 
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because  it sweeps p r o t e c t e d  First Amendment speech w i t h i n  its r e a c h  

and thereby chills free speech. 

Finally, we c o n s i d e r  t h e  argument advanced by the amici curiae 

ADL, et. al. - I and embraced by t h e  dissent that - an..-xists 
I_ . .--- --. _I - - c-- - - ._ . _ _  - -  

between t h e  hate crimes s t a t u t e  and antidiscrimination laws, and 

that the numerous United States Supreme Court decisions upholding 

antidiscrimination laws lend support to the hate crimes statute.20 

We disagree. 

Discrimination and bigotry are not the same thing. Under 

antidiscrimination s t a t u t e s ,  it is the discriminatory act which is 

prohibited. Under the hate crimes statute, the "selectionf' which 

is p u n - i s h e d - i ~  nnf a n a c t ,  it is a m e n t a l  process. In this case, 

t h e  act w5.s the battery of Riddick; what was punbhed'by the hate 

crimes statute i;as Mitchell's reason for selecting Ridc', ick, his 

discriminatory notive. 

A s  explained above, selection under th2 h a t e  crimes s t a t u t e  is 

s o l e l y  concerned with the subjective motivation of the ar-tor. 

P r o h i b i t e d  acts of discrimination under T i t l e  VII of the Civil 

Rights A c t  of 1964, 4 2  U.S.C. 5 2000e-2, and analogous s t a t e  

See, e,q, G r i m  v. Churchill, 932 F.2d 6 7 4 ,  675-76 (7th 19 
Cir. 1991)(fact that arresting officer in ethnic intimidation case 
"had heard t h rough  his brother-in-law that G r i m  had a history of 
making racial ir.sults and engaging in r a c i z l  conf ron t+ t i chnsq t  
supported conclusion that officer had probable cause to arrest). 

See, e . a . ,  Roberts v. U n i t e d  States Javcees, 468 U . S .  609 
(1984); Hishon v. Kins & Spaldinq, 467 U.S. 69 (1984); and Runvan 
v .  McCrary, 4 2 7  U.S. 160 (1976). 

2o 
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n o t  an objective a c t .  

the actor f i r e d  the 

The actor's p e n a l t y  is enhanced n o t  because 

victim, terminated t h e  victim's employment, 

harassed t h e  v i c t i m ,  abused t h e  victim or otherwise objectively 

mis t r ea t ed  the victim because of the v i ~ i m ' s  p r o t e c t e d . t y g ;  the 
. I .- - __ 

_ _  

penalty is enhanced because the a c t o r  subjectively selected the 

v i c t i m  because of the victim's protected status. Selection, quite 

21 s imply ,  is a mental process, not an objective act. 

Finally, t he re  is a difference between the civil penalties 

imposed under Title VII and other antidiscrimination statutes and 

the c r i m i n a l  penalties imposed by t h e  hate crimes law, and c o n t r a r y  

22 to the aissent's protestations, it is a difference that ra t ter ' s ,  

21 The dissenting opinion of Justice Bablitch recites that it 
does not understand this " v e r y  complicated and elaborate 
distinction" between t h e  hate crimes penalty e n h z n c e r  and 
antidiscrimination statutes. T h a t  is interesting i n  light of the 
dissent's recognition at p. 20 that the statuce applies to the 
defendant's 'Iselection decision,'' an obviously subjective mental 
process. To state that a "decision" is- analogous to the conduct 
proscribed by antidiscrimination statutes is untenable.  We freely 
adnit that antidiscrimination statutes are concerned with the 
actor's motive, but it is t h e  objective conduct taken in respect to 
t h e  victim which is redressed (not punished) by those statutes, n o t  
the actor's motive. 

W e  repeat .  The hate crimes s t a t u t e  does not punish the  
underlying c r i m i n a l  act, it punishes the defendant's motive f o r  
a c t i n g .  Taking t h e  dissent's explanation that the statute is 
concerned with the lldecisionll of the defendant, it is clear that 
the hate crimes s t a t u t e  creates n o t h i n g  more t h a n  a t h o u g h t  crime, 
Apparently that dissent is comfortable w i t h  such an Orwellian 
notion; w e  are not. 

22 - See Bablitch, 
11. m J., dissenting, 6 n. 7 n. 3 ,  10 and 

- 
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protection from objective a c t s  of bigotry in the enplopent 

marketplace and t h e  adverse consequences of such acts on the c i v i l  

rights of m i n o r i t i e s ,  t h e  First A m e n b e n t  will not allow the 

outright criminalization of subjective bigoted t h o u g h t .  We have 

little doubt that an antidiscrimination statute which c r i r n i n a l i z e d  

_-__- -  - 

- -  
- . .  

an employer's subjective discrimination, with n o t h i n g  more, would 

be unconstitutional. This apparent schism in the F i r s t  Anendment*s 

protective s h i e l d  is perhaps best understood in the  context of 

overbreadth. A statute criminalizing the bigoted selection of a 

v i c t i m  w i l l  chill free speech to a much greater extent than a 

statute imposing civil penalties f o r  objective discriminatory a c t s .  

In the wake of the Los  P-ngeles riots s2zrked by t h e  acquittzl 

of f o u r  white police officers accused of illegally beating black 

m o t o r i s t  Ro3ney K i n g ,  it is increasingly e v i d e n t  t h a t  r a c i a l  

Zntagonism znd v i o l e n c e  are 2 s  prevalent noii as  they ever have 

been.  Indeed, a d d e d t o t h e  =tatisticalcompil+tion of I b i a s  related 

crimes could be t h e  vicious beating of white truck driver Reginale 

Denny by black r i o t e r s ,  horrifyingly captured  on film by a news 

helicopter. A s  disgraceful  and deplorable as these and 'other hate 

- -r- -- - 

C r i m e s  are, t h e  personal prejudices of the attackers are protected 

by the F i r s t  Amendment. The constitution may not enbrace or 

encourage bigoted and hateful t h o u g h t s ,  b u t  it s x r e l y  p r c t e c t s  

them.  

Because we wholeheartedly agree with t h e  motivation of t h e  

2 2  



freedoc of speech for a l l  of us. 

By the C o u r t .  The decision of the court of appeals is 

reverqpd and the cause remanded to the circuit court f o r  _ -  ..- , . 

-- resentencing on the aggravated batteyr conviction. 
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STATE O F  WISCONSIN, 

Plaintiff-Respondent, 

V. 

TODD - M I T C H m - ,  

Defendant-Appellant-Petitioner. 

Shirley S. Abrahamson, J. (dissenting). Today, this court 

conc ludes  that s e c .  939.625, S t a t s . .  1989-90, is unconstitutional, 

holding t h a t  it violates the F i r s t  Amendment right to freedom of 

speech. 1 

The Constitution teaches mistrust of any government regulation 

0 of speech or expression. Hzd I been in t h e  legislature, I do not 

believe I would have supported this statute. I do not t h i n k  thjc 

s t a t c t e  xi11 accorr21is:hl i t s  goal; I would d i r e c t  t he  state’s 

efforts to F r o t e c t  ps3ple fro7 i n v i d i o u s  d i s c r i z i r - a t i o n  arid 

intinidation in cther directions. . -  ks a judge,  however, a f t e r  nuch 

vacillation, I conclude that this law should  te cons t r czd  n a r r o w l y  

and should  be held constitutional. 

- 

This case presents  a very difficult q u e s t i o n  involving t h e  

convergence of three competing societal values--freedom of speech, 

equa l  r j . g h t s ,  and p r o t e c t i o n  a g a i n s t  crime. 

Freedom of speech is t h e  most treasured right i n  a free, 

Our constitution protects our right to t h i n k ,  denocratic society. 



makes clear that expression hostile to the values of our couxtry 

s h o u l d  be a d d r e s s e d  w i t h  more speech, n o t  suppressed w i t h  police 

power. 

Nevertheless, our .- la;: recognizes - the h a r m f u l  effects of -. . - -  

invidious classification and discrimination. We acknowledge that 

when individuals are victimized because of their status, such as 

race or religion, t h e  resulting harm is greater t h a n  the harm t h a t  

would have been caused by the i n j u r i o u s  conduct alone. In addition 

to the injury inflicted, t h e  victim may suffer feelings of fear, 

shame, isolation and inability to enjoy the r i g h t s  and 

opportunities that should be available to all persons. 

Furthermore, all members of the group to which the victim belongs 

may suffer when t h e  individual is victimized. The s t a t e  has 

d e t e r r , i n e d  that h2rrr.s inflicted because of race, color, creed ,  

religion o r  sex'azl orientaticn are more prEssing public concerns 

than o the r  h a m s .  The state has legitimate, reasonable and n e u t r a l  

justifications for selective protection of certain people. " I n  

light of our NationIs long and painful experience with 

discrimination, this determination is p l a i n l y  reasonable. 

Indeed ... it is compelling."3 The state has a compelling interest 

in combating invidiously discriminatory conduct, even when t h e  

R.R.V. v. City of St. Pau l ,  1992 U . S .  LEXIS 3 8 6 3 ,  - U . S .  

R . A . V .  v.  City of St. P a u l ,  1992 U . S .  LEXIS 3 8 6 3 ,  - U . S .  

- (June 22, 1992) ( *67 ,  *81-*82, Stevens, J., c o n c u r r i n g ) .  

- ( J u n e  22,  1992) (*51, h%ite ,  J., concurring). 



In addition, uur government has a corrhpelling i n t e r e s t  in 

preserving the peace, in protecting each  perscn frorr. c r i n e  2nd f r o 3  

the fear of crime. 

Sec. 939.645 addresses - m + ! o s e  .&es c o m i t t e d  "because 

of" the victim's "race, religion, color, disability, s e x u a l  
. - - .  __ -- - ___-I__ 

orientation, national o r i g i n  or ancestry." 

crimes committed by persons who have expressed bigoted beliefs. 

I t  does n o t  punish a l l  

~n 

individual may commit a c r i m i n a l  a c t .  That same individual may 

possess or express bigoted beliefs. These two facts s t a n d i n g  

alone, however, do not subject t h a t  individual to punishnent under 

sec. 939.645. 

In my mind,  it is the t i r ; h t   exu us between zhe sslection o f . t h e  

The state v i c t i m  and the underlying crime t h a t  saves ' t h i s  s t a t u t e .  

T;iG:St prove bsy.cnd a reaso~able 150~3'1 both that t h e  defe.!dE.r,t 

c o n n i t t e d  t h e  underlying crime and that the defen2ant i n t e n t i o n i z l l y  

selected the v i c t i m  because of chzracteristics p r o t e c t e d  under the 

stat1:te. To provs i i i t e n t k o n a l  selection of the victim, t h e  state 

cannot use evidence that t h e  defendant has bigoted beliefs or has 

made bigoted statements unrelated to the particular crime. 

Evidence of a person's traits or beliefs would not be permissible 

f o r  t h e  purpose of proving the person a c t e d  i n  conformity therewith 

0 1 - 1  a p a r t i c a l a r  occzsion. The statcte requires the s t a t e  to s h m  

evidence of b i g o t r y  relating d i r e c t l y  to the defendant's 

1 

- 

intentional selection of this particular victim upon whom to commit 0 
3 



. .  
. .  

j . - . .. . . - I . 

Interpreted i n  this way,  I b e l i e v e  the Wisconsin statute ties 

discriminatory selection of a v i c t i m  t o  conduc t  a l r e a d y  punishable 

by state law in a manner sufficient to prevent erosion of First 

Amendment protection of bigoted speech and i d e a s .  
- 

Read n a r r o w l y  as the legislature intended, this s t a t u t e  is a 

prohibition on conduct, not on belief or expression. Th>?t-atute 

does nothing more than assign consequences  t o  invidiously 

d i s c r i m i n a t o r y  acts. 

The state's interest in punishing bias-related criminal 

conduct relates o n l y  to the protection of equal rights and the 

prevention of .crime, n o t  to the suppression of free expression. 

The enhanced punishment justly reflects t h e  crime's enhanced 

negat ive  consequences an soci-ety.  Thus interpreted the statute 

0 

p r o h i b i t s  intentional cor;duct, not belief or e x p r e s s i o n .  

chilling e f fec t  is on l a w l e s s  c o n d u c t .  

T k e  only 

Bigots ..are free to t h i n k  and express - thenselves as t h e y  wish, 

e x c e p t  t h a t  they may not engage in criminal conduct i n  f u r t h e r a n c e  

of tlisir beliefs. Sec. 939.645 does not punish abstract beliefs or 

speech. The defendant's beliefs or speech are only relevant as 

they relate directly to the commission of a crime. 

- 

The United States Supreme Court's recent decision in R . A . V .  v. 

city of st. P a u l ,  1992 U.S. LEXIS 3 8 6 3 ,  - U . S .  - (June 22, 

1992), has  n o t  persuaded me t o  the contrary. In R.A.V., the 

4 



. . .  , , -- 
- +  . . . .  . . . - . -  . ., - - . .. - 

. . , ,. ,- - 
. - ~ .  . . 

e 

e 

object, appellation, characterization or graffiti, including, but 

n o t  l i r r i t e d  to, a burning cross or Nazi swastika, which o n e  knows 

or has reason to know arouses anger, alarm or resentment in others 

on the basis of r ace ,  color, creed, re l ig ion- - -or  gender . . . . I t  The 

cajority opinion in R.A.V. ruled t h e  ordinance facially 

unconstitutional because, even assuming that the ordinance only 

regulated "fighting words," the ordinance was based on the content 

of t h e  ideas expressed by a defendant. T h e  four concurring 

j u s t i c e s  found t h e  ord inance  unconstitutional on the ground t h a t  

the s t a t u t e  was an overbroad prohibition of fighting words.  

R . A . V .  does n o t  c o n t r o l  this case. Sec. 939.645 is n o t  

sizilar to t h e  St. Paul ordinance; its v a l i d i t y ' d o e s  not rely on 

the "fighting words" d o c t r i n e .  The  defendant in R.A.V. was a l s o  
-- 

" _  . charged under a s t a t e  statute, s e c .  609.2231(4), Minr,. Statz. *. : - 

much more s i r c i l a r  to sec .  939,645 tnan the St. P a u l  ordinance, bct  

the defendant did nct challenge t h a t  charge.  

For the reasons  s e t  forth, I d i s s e n t .  

5 



State of Wisconsin, 

Plaintiff-Respondent, 

t' . 
Todd b i i t c h c l l ,  

G e f end ant - kp p e 1 1 a n t  - P e t it i one r . 

WILLIAM A .  BABLITCB, J. (dissenting). 

everywhere the crosses are b u r n i n g ,  

sharp-shooting goose-step7ers zround every corner ,  

there are snipers in the schools . . . 
(I know you don't believe this. 

Ycu think this is nothing 

b u t  f a d d i s h  exaggeration. B i ? t  they 

are n o t  s h o o t i n g  a t  you. )  

Lorna Dee Cervantes' 

The law in question is not a "hate speechbt law. 

N o r  is it really a "hate crimes" law as it has been somewhat 

inappropriately named. 

It is a law a g a i n s t  discrimination -- discrimination in the 
selection of a crime victim. 
- . . . . . . 

Cervantes, Poem f o r  the Young White Man Who Asked Me How I, 
An Intelligent Well Read Person Could Believe in the War Between 
Races, in M. Sanchez, Contemporary Chicana P o e t r y  90 (1986). 
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r ;ur ,erous federal and  state l z w s  ex i s t  which prohibit discrimination 

in the selection of who is to be hired, or fired, or promoted. NO 

-one seriously (at least until today) questions their 

c G n s t i t u t i on 2 1 i t y . Yet the majority todzly gives constitutional 

protection to discrimination in the selection of who is to be the 

victim of a crime. Both sets of laws involve discrimination, both 

involve victirs, both involve action "because of" the victim's 

s t a t u s .  

The l r ia jor i ty  says there is a difference in t h e  two types of 

laws. They are wrong. There is no support in law or logic for 

their position. R o w  czn the Constitution not protect 

discrimination in the selection of a victim for discriminatory 0 
hiring, firing, or promotional practices, and at t h e  same tine 

protect d i s z r i r , i r , a t i o n  in t3e selection of a v i c t i m  f o r  crisinal 

a z t i v i t y ?  HG-*- czn t h e  Ccnstitution protect discrimination in the 

performance of an illegal a c t  and not protect discrimination in the 

per fo rmance  of a n  otherwise legal a c t ?  How can t h e  Constitution 

not protect discrimination in t h e  marketplace when the a c t i o n  is 

taken ''because oft1 the victim's s t a t u s ,  and at t h e  same t i m e  

protect discrimination in a street or  back alley when t h e  criminal 

action is t a k e n  'Ibecause oft1 the  victim's status? 

These are laws against discrimination, pure and simple. 

D i c t i o n a r i e s  do not disagree on the meaning of the term 

2 
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-appear in most ,  if n o t  a l l  antidiscrirination 12;s. These e x a c t  

worts appeal' i n  t h e  1ai;s h f o r e  us today. 

Yet the majority says one is constitutional, one is n o t .  I 

subni- t  it is pure sophistry to d i s t i n g u i s h  the two- I n  its effort 

ta pro tec t  speech, t h e  r n a j o r i t > * " s  constitutional pzn gets 'cos close 

to the trees and fails to see the forest. 

The m a j o r i t y  rationalizes their conclusion by insisting t h a t  

t h i s  s t a t u t e  punishes b i g o t e d  thought. N o t  so. The statute does 

not inpede or punish the right of persons to have bigoted t h o u g h t s  

ox to express themselves in a bigoted fashion or otherwise, -- 

r e g a r d i n g  t h e  race, religion, or other stetus of a person. It does 

zttempt to lir,it  t h e  effects of biqotry. ICh2.t t h e  statute a o ~ s  

0 

p u n i s h  is a c t i n g  upon those thougLts.  It p c l s h e s  t h e  act of 

discriminatory selection p l u s  criminzl conduct, not the  t h o u g h t  or 

expression of b i g o t r y .  The Constitution allows a person t o  have 

b i g o t e d  thoughts and t o  express them, b u t  it does n o t  allow a 

person to act on them. I disagree. 

I conclude the statute in question is neither vague nor 

The m a j o r i t y  says otherwise. 

overbroad, nor does it offend equal protection. Accordingly, I 

d i s s e n t .  

I. 
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[ A ]  white man asszults a black vcman, rips o f f  h ~ r  
clothes, douses her w i t h  lighter f l u i d  a n d ,  yelling 
'nigger', t h r e a t e n s  to set h e r  cn fire. 

According to police i n  E Washington s u b u r b ,  t h c  
attack capped a night i n  which two  young white men 
planned to h u n t  dohm blacks i n  revenge f o r  b e i n g  called 
'hankies', a derogatory t e rm blacks use for w h i t e s .  

They pounced on ti;o black wonen w a l k i n g  tovards a 
shopping centre e a r l y  in the morning. One excape3 and 
ran for h e l p ,  t h e  o t h e r  was beaten ,  stripped nearly 
naked,  and sprayed with lighter fluid. Bernd Debusnann, 
Hzte Crime Shocks  Washinqton, Shows Race Problems, 
Reuters, March 4 ,  1992. 

In Kentucky this Septeinber, assailants beat a young 
gay man w i t h  a tire i r o n ,  locked him into a car t r u n k  
with a bunch of snapping t u r t l e s  and t h e n  tried to set 
t h e  car on fire. He was left with severe brain daniage. 
Neal R .  Peirce, Recurrins Niahtmere of Hate Crimes, 
National Journal, Decernber 15, 1990, at Section S t a t e  of 
t h e  S t a t e s ;  Vol. 22 No. 50 p .  3045. 

Amber Jefferson, a '  15 year-old h i g h  school 
cheerleader in Orange County, Calif., a h o s t  lost her 
life because of the fact that-she has one white and one 
black parent. Four attackers, allegedly all white, beat 
her with a baseball bzt and split her face open with a 
s h z r d  of plate glass. S u r g e r y  t o  fix the wounds t o o k  10 
hours. It will be two y e a r s  before she r e g a i n s  r , u s c i e  
csntrol i n  her face. Id. 

The 120 boys at V a l l e y  Toreh High t y p i c a l l y  spend 
half t h e i r  s choo l  day i n  college prep classes  and half in 
religious instruction. 

B u t  f o r  t h e  past week - since t h e i r  school  was 
painted w i t h  swastikas, Ku Klux Klan symbols and Jewish 
slurs - they have been g e t t i n g  an education in hate. 
Sally Ann Stewart, Hate Crimes: . ' L i t a n v  of shame' / /  
Inc idents  on rise in California, USA Today, March 13, 
1992, at 3 A .  

Wisconsin has also not been immune fron reprehensible incidents of 

b i a s  related crime: 

Anti-Semitic a t t a c k s  e r u p t  regularly, even at such 
supposedly progressive, enlightened institutions as the 

4 



In 1987, the Wisconsin legislature zcted to a l l e v i a t e  bizs 

related crime. The Wisconsin legislature's response was to enact, 

s e c .  933.645, Stats., which enhances the penalty a perpetratoi- 

receives if  t h e  State of Wisconsin ( S t a t e )  proves that the 

perpetrator intentionally selected t h e  victim because of t h e  

victim's race, religion, color, or o the r  pro tec ted  status. 

I first address Mitchell's and the najority's overbreadth 

zrgunent, A statute is overbroad when its language, g iven  its 

normal meaning, is so sweeping that i ts  sznctions nay be applied to 

conduct which t h e  state is n o t  permitted to regulate. Bachowski v. 

- 

Salamcne, 139 K i s .  2d 3 9 7 ,  411, 4 0 7  K.W.2d 533 (1987). "The 

essential vice of an overbrozd l a x  is that by sweeping pro tec ted  

activity w i t h i n  i t s  reach it deters citizens from exercising their 

protected constitutional freedoms, the  so-called 'chilling 

effect. - Id. An overbreadth challenge nay be based on 

hypothetical speculation and does not require the presence of a 

"chilling effect'' in t h e  defendant's particular case. Milwaukee v. 

W i l s o n ,  96 W i s .  zd  11, 19-20, 291 N.W.2d 4 5 2  (1980). This c o u r t  

has also held that where possible we must interpret a statute t o  

avoid constitutional invalidity. Bachowski, 139 W i s .  2d at 4 0 5 .  

5 
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constitutional I do not take liGhtly t h e  First ATnendnent issue that 

Hitchell has raised. ''If there is a bedrock principle underlying 

t h e  First Amendment, it is that t h e  government may not p r o h i b i t  t h e  

expression of an idea simply because  society finds the idea itself 

offensive or disagreeable." T e x z s  v.  J o h n s o n ,  491 U . S .  397, 4 1 4  

(1989). 

I reject the majority's and Kitchell's argument  that sec. 

939.645, Stats., punishes or h a s  a chilling effect on free speech, 

The penelty enhanc&nent statute is directed at the action or 

conduct  of selecting a v ic t im  and committing a crime aga ins t  that 

vic t im because of h i s  or her protected status. The gravamen of t h e  

offense is selection , not the perpetrator's ~ speech, t h o u g h t  , or 

One of the najcrityls chief cor , tef i t ions s e e , s  to be t h a t  t h e  
statute is unconstitutional because it punishes motive. Although 
1 do nst t h i n k  that t h i s  statute p x i s h e s  mot ive ,  even if it d i d ,  
I have serious doubts about t h e  majority's conclusion t h z t  
punishing motive is impermissible under the F i r s t  Amendment. The 
majority c i t e s  no a u t h o r i t y  to support its conclusion t h a t  
punishing motive is impermissible under the  First Amendment. In 
f a c t ,  the  majority fails to e x p l a i n  why, under i ts  analysis, it is 
iEperrrissible f o r  the penalty enbzncer statute to punish a 
discriminatory motive, y e t  permissible for antidiscrimination 
sta tu tes  to punish a d i s c r i m i n a t o r y  motive. See,e.q., Rabidue v. 
Osceola Refinins Co., 584 F. Supp. 419, 4 2 4 - 4 2 5  (1984), aff'd, 8 0 5  
F.2d 611 (6th Cir. 1986), cert denied, 481 U . S .  1041 (1987) ('lit 
is merely concluded t h a t  t h e  cor,,pany's pre-discharge conduct  toward 
plaintiff was not based on anti-fenale animus. A b s e n t  such animus, 
there can be no violation of T i t l e  V I I I I ) ;  E . E . O . C .  v. Maxwell Co., 
726 F.2d 2 8 2  (1984)* In fact one writer commenting on T i t l e  VII is 
at complete odds w i t h  t h e  majority's analysis of motive under the 
c r i l z i n a l  law. He writes: 

Title VII was passed because Congress perceived t h a t  
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the penalty, the per .a l ty  e n h z n c e r  stetcte perishes in3re severely 

criminals who act w i t h  what the legislature has determined is z 

more depraved,  antisocial intent: a n  intent not just to injure but 

to intentionzlly pick  o u t  2nd  i n j u r e  a person because of a person's 

protec ted  status. T h e  legislative concern expressed in this 

statute is n o t  w i t h  the beliefs, natives, 01: speech of a 

yerpe txa to r  but w i t h  k i i s  o r  her a c t i o n  of purposeful selection p i u s  

actions resulting from bad t h o u g h t s  were sufficiently 
pervasive to substzntizlly limit economic opportunities 
of blacks. \Bad thoughts' is, of course, s h o r t h a n d  for 
a wide range of interior a c t i v i t i e s  which are t h e  
necessary predicate fcr  disparate treatcent liability. 
A nore cormon terminology is ' p r o h i b i t e d  c o n s i d e r a t i o n s ,  I 

but 'bad t h o u g h t s '  describes more graphically what 

' 

disparate treatment entails. 

. . . .  
The notion cf bad t h o u g h t s  is not peculiar to 

d i s p a r a t e  treatment d i s c r i m i n a t i o n  under T i t l e  VII. Jt 
has played-- important ro l e  i n  the Court's 
constitutional decisions over the last .  two decades in 
c o n t e x t s  ranging from equal pro tec t ion  to freedom of 
speech and religion. Ear' is such concern new in t h e  law. 
Modern c r i m i n a l  law has always manifested a concern f o r  motivations under  t h e  rubric of mens rea. In t h e  
discrimination context, however, motivations are both 
more important and more elusive than in c r imina l  law 
because t h e  'conduct '  violating T i t l e  VfI i s , n e u t r a l  or 
positive except when it springs from bad t hough t s .  In 
the criminal c o n t e x t ,  much prohibited conduct i s  itself 
suspec t .  C h a r l e s  A .  Sullivan, Accounting For Price 
Waterhouse: Proving Disparate Treatnent Under T i t l e  VII, 
Brooklyn L. Rev. 1107, 1139-1140 (1991). 
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r l i g h t  include xords u t t e r e d  by a defendant. Hok-ever, i f  words 

are used  to prove t h e  crime, t h e  words uttered are not t h e  subjczt 

of the statutory p r o h i b i t i o n ;  r a t h e r ,  they are  u s e d  only 2 s  

circumstantizl evidence to prove the intentional selection. 

Permitting the use of such evidence does n o t  chill free spe..:;:. 

Just as words of d e f e n d a n t s  are frequently used to prove t h e  

element of intent in many crimes w i t h o u t  violating t h e  First 

Amendment, words may be used to prove t h e  act of intentional 

selection. It is no more a chilling of free speech to allox words 

to prove the a c t  of intentional selection in t h i s  "intentional 

The r r , a j o r i t y  essentially contends t h a t  the u5e of speech as 
circumstantial evidence impernissibly chills free speech. Once 
again the m j o r i t y  fails to explain why this is n o t  also t r u e  in 
antidiscrimination cases. For example, under Title VII sexual 
h a r a s s m e n t  jurisprudence, a n  employee's or employer's sexist speech 
is n o t  merely evidence of prohibited conduct; it is t h e  prohibited 
conduct. See, e.q., Zabkowicz v. W e s t  Bend Co., 589 F. Supp. 7 8 0 ,  
762-83 ( E . D .  W i s .  1984) (in three-year period, 75 sexually explicit 
drawings posted on pillars and o t h e r  conspicuous places i n  the  
workplace); Volk v.  Coler, 8 2 5  F.2d 1422, 1426-27 (7th Cir. 1988) 
(plaintiff alleged, among other t h i n g s ,  that her supervisor called 
her and other female employees 'hen,' 'honey,' 'babe' and 'tiger.') 
Fndrews v .  C i t v  of Philadelphia, 8 9 5  F.2d 1 4 6 9 ,  1485 (3d Cir. 1990) 
(pervasive use of derogatory and insulting terns relating to women 
generally and addressed to female employees personally may be 
sufficient to show a hostile work environment). See a l s o  RobiRson 
V .  Jacksonville Shipvards, Xnc., 760 F.Supp. 1486, 1535 (M.D. Fla. 
1991) ("pictures and verbal harassment are n o t  protected speech 
because t h e y  act as discriminatory conduct in the form of a hostile 
work environment") 0 
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all p r o h i b i t  c e r t a i n  conduct that occlirs either I'beczcse of': 01- "an 

- 
accoun t  of" or ''on the basis of" a status of another  person. Proof 

of violations of these statutes w i l l  o f ten  involve proof of words 

used by t h e  v i o l a t o r s .  Under thEse s t a t u t e s  an6 the penalty 

enhancer ,  a particular action or conduct  is being punished, and 

speech may be used to prove the conduct. Under the penalty 

punished, and t h e  words u s e d  by a d e f e n j a n t  are rrerely evidence of 

an intentional s e l e c t i o n .  

A l t h o u g h  t h e  majority a t t e z p t s  to distinguish this statute and 

punish o n l y  the conduct  of intentional selection of a victim "[tJhe 

s t a t u t e  punishes t h e  'because of' aspect of the defendant's 

Page 18, the  majority abandons this reasoning  when applied to 

9 



the refusal to hire, n o t  t h e  d i s c r i m i n a t o r y  native. The ~ ~ ~ j o r i t y  

forgets a key requirement of a n t i d i s c r i r , i n a t i o n  statutes. 

A n t i d i s c r i m i n a t i o n  s t a t u t e s  do  n o t  prohibit a per son  fros not 

hiring someone of a protected c l a s s ,  they prohibit a person fror,  

not hiring someone of a protected c l a s s  because  or on  t h e  b a s i s  of 

h i s  or her protected c l a s s .  It is not, as t h e  najority s u g g e s t s ,  

t h e  failure to h i r e  that is being punished, it is the failure to 

hire because of status. How can the majority find t h e  penalty 

enhzncer  statute unconstitutional because it punishes t h e  "because 

of" aspect of a selection process, and at t h e  same t i m e  conclude 

that antidiscrimination s t z t u t e s ,  which do the same thing, are 

constitutional? The m a j o r i t y  - a t  the l e a s t  oaght  to answer t h i s  

question. 

The E a j D r i t y  a l s o  a t t e r p t s  t o  e x p l a i n  i t s  v e r y  c o ~ p l i c z t ~ f i  znd  

elaborate distinction betx-een t h i s  statute 2nd z n t i d i s c r l r i r i z t i o n  

laws based on some sort of difference between subjective 

motivations and objective acts. Although I do not quite unders tand  

t h e  majorityls use of the terms objective and subjective in the 

context of t h i s  case, I interpret t h e  majorityls argument to be 

that this statute is unconstitutional because it punishes the 

subjective motivations of the a c t o r ,  while discrimination statutes 

involve objective a c t s  of discrimination. This is merely the same 

d i s t i n c t i o n  without a difference referred to above. Like 

10 
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require t h a t  the act bc "because of'! the pro tec t ed  status cf the 

v i c t i m ,  inplicate and p u n i s h  the s u b j e c t i v e  mot ive  of t h e  a c t o r ,  

For e x z c p l e ,  in 2isparat-e t r ea t r r i en t  c z s e s  (cases in which t h e  

discrimination alleged is o v e r t  discrimination as opposed to 

disparate im;llact wherr: t h e  przctices are fair in forx, but 

discrininatory in operation) a p e r s o n  s i r . . z ly  does n a t  violatc .  T i t l e  

VII f o r  refusing to h i r e  a p e r s o n  ~f a protec ted  status. The 

r l y j e c t j v e  act alone does n o t  invoke t h e  provisions of t h e  statute. 

Rather, t h e  refusal must be "because of1! the victim's protected 

s t a t u s .  Assuning that the rajority is correct that this s t a t u t e  - 

punishes motive, it fails to explain how the enhancer is any 

differEnt from antidiscrimination laws. 

If one assur;,es t h z t  the majority is correct that the penalty 

enhancer  punishes motive there is o ~ l y  one distinction between it 

and antidiscrimination laws. The only distinction that exists 

between t h e  penalty enhancer  statute and entidiscrimination 

statutes is that the objective acts  t h a t  are punished are different 

in t h a t  antidiscrimination laws punish l e g a l  conduct  plus bad 

motive and the enhancer punishes crininal conduct plus bad motive. 

While it is t r u e  t h a t  t h i s  is a distinction, the m a j o r i t y  never 

explains why it is a distinction t h a t  matters. Why is it 

permissible to punish motive when it is acconpanied by legal 

11 
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difference. S a y i n g  so, a g a i n  and  a g a i n ,  does no t  mahe it 

L a s t l y ,  even assuring t h a t  the majority is correct in saying 

that this statute p u n i s F ~ e s  r;!otive, it h a s  still f a . i l e d  to explain 

why punishing mot ive  is inpermissible. X r ecen t  c a s e  from t h e  U.S. 

Supreme Court would seem to indicate t ha . t  t h e  majority is in error. 

In Dawson v.  Delaware, 90-6'704, s l i p .  op. a t  5 (U.S. Supreme Coxrt 

March 9, 1992), the United S t a t e s  Supreme Cour t  held t h a t  "the 

Constitution does not erect a se_ barrier to t h e  admission of 

evidence concerning one's beliefs and associztions at sentencing 

s imply  because t h o s e  beliefs and a s s o c i a t i o n s  a r e  protected by t h e  

F i r s t  A l though  under t h e  f a c t s  of Dawson the Court 

concluded that there was a F i r s t  Amendment v i o l a t i o n ,  its analysis 

lends considerable support to the conclusion t h a t  considering t h e  

perpetrztor's n o t i v a t i o n s  in determining the appropriate sentence 

is p e r r , i s s i b l e .  For exaY?le,  in concluding thzt esridence t h a t  the 

defendant belonged t o  t h e  Aryan  Brotherhood was impermissibly 

submitted during the p e n a l t y  phase of a c z p i t a l  case in v i o l a t i o n  

of the first amendment, t h e  court s t a t e d :  

Even i f  t h e  Delaware group to which Dawson allegedly 
belongs is r a c i s t ,  those beliefs, so far as w e  can 
determine, had no relevance to t h e  sentencing proceeding 
in this case. For example, t h e  Aryan Brotherhood 
evidence was not t i e d  in any way to t h e  murder of 
Dawson's victim. In Barclav, on t h e  c o n t r a r y ,  t h e  
evidence  showed that t h e  defendant s membership in the 
Black Liberation Army, and h i s  consequent  desire to start 
a 'racial war, I were related to the murder of a white 
hitchhiker. - See 463 U . S . ,  at 9 4 2 - 9 4 4  (plurality 

12 



(Emphasis a d d e d ) .  

The U.S. Suprer,.e C'oLrt is c l e a r l y  indicating t h z t  - wnen ~ ; ~ c . i a l  

h n t r c d  j s  r e l e v a n t  to t h e  crime, i.e., the rzcial hetred is the 

perpetrator's r eason  for c o r m i t t i n g  the crime, this inforration is 

Y C G E ~ ~ C  l -e ly  relevant i n  s e n t a x i n g .  FOW . then CEL  ti.,^ X m j D r i t  

s ~ q g ; l c s t  t h a t  p ~ l r j i s n i n q  riot.ivz is i n p e r ~ ~ i s s i b l e ?  

I r e p e a t .  Section 939.645, Stats., is n o t  conce rned  w i t h  

F-geech or thought. It is concerned w i t h  intentional selection. It 

becomes operat ive  not j u s t  when a personls speech evinces the 

discriminatory selection, but r a t h e r  anytime t h e  choice of a victim 

from a protected c lass  is shoxn to be se lect ive  r z t h e r  t h a n  rmdoa, 

discriminating r a t h e r  than indiscriminate, or designed rather than 

happens tznce .  

0 

The  penzlty enkancer s t a t u t e  a l s o  does not seek to punish t h e  

motive of a perpetrator. Neither a perpetrator's bigoted beliefs, 

nor his or  her notivation for intentionally selecting a victim 

because of a protected status are punished. >.gain, it is the act 

Of selecting a victim because of h i s  or her race, color, ox etc., 

t h a t  is proscribed. If a perpetrator  seeks out a Jewish person to 

physically assault, h i s  intent is not j u s t  to i n j u r e ,  but to in jure  

a Jewish person. He may be motivated by a h a t r e d  of Jewish people, 

a calling from God to sacrifice a Jewish person, or some other 

irrational motive. This law does not look to motive. T h i s  l a w  

13 
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victim. 

Similarly, u n d e r  the facts of the present czse,  even if 

Hitchell could show that his motive  was not a hatred of x h i t e s ,  his 

conduct would still be pun i shab le  under t h e  statute. A s  the S t a t e  

points out, Mitchell's motive  could have been t o  inpress the group 

of boys that accompanied him. Nevertheless, t h e  statute would 

still apply .  I t s  focus  is not on b i g o t e d  or hateful motivations. 

Rather, it punishes the action of intentionally selecting a v i c t i m  

on t h e  b a s i s  of a protected status listed in the statute. A s  

M i t c h e l l  himself enphas i zed  a t  oral arguments, the term Ifhate 

crimes11 stztute is a m i s n o r e r .  The crimes that fall under the 

statute may be motivated by many emotions; the intentional 

selection is what is prohibited. The statute looks at intent, and 

statutes are use3 in n z ~ ~ y  wzys to pcnizh crires diffsrently bzsecl 

on the perceived serioucness of the intent of t h e  perpetrator. For 

example, an intent to kill is punished greater than an intent 

showing u t t e r  disregard f o r  human l i f e .  L i k e w i s e ,  a reckless 

intent is punished less than an i n t e n t  shoxing u t t e r  disregard f o r  

human life. 

Section 939 .645 ,  S t a t s . ,  does n o t  attempt to prohibit or 

pur.ish bigotry, an t i se rn i t i sm,  or the like. It does attempt to 

limit their effects. An individual's freedom to express  h i s  01: her 

views in writing, speech, or otherwise is not regulated or chilled 

14 
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a Jewish p e r s o n  or any other person of a p r o t e c t e d  c l a s s  was  c h o s e n  

as  the victim is not relevant. What is relevant is t h a t  t h e  victim 

is intentionally chosen because of the victim's protected status. 

I c o n c l u d e  t h a t  sec. 9-39.645, Stats., legitimately regulates 

criminal conduct, and ra i ses  no issue under the First Amendment. 

-It does not punish speech, thought, or even motivation, nor does it 

sweep w i t h i n  its  ambit actions which are constitutionally protected 

as to r e n d e r  it unconstitutionally overbroad. 

I1 

It is necessary to d i s c u s s  t h e  vagueness and equal protection 

I s s u e s ,  even t hough  they are not reached by the m a j o r i t y .  

issues are raised by Mitchell. 

These 

I therefore t a k e  this opportunity 

t o  a d d r e s s  each issue. 

K i t c h e l l  a sser t s  that this legislative attenpt to alleviate 

b i a s  related crime is unccnstitutionally vagae. Sgecifically he 

contenis that the phrases 'lintentionally se lects  , If "because of, I: 

and are vague, undefined, and asbiguocs. Thus, he argues 

that, they l e a d  to erratic convictions and u n f a i r  p rosecu t ions .  I 

- 

disagree. 

A statute is f f u n c o n s t i t u t i o n a l l y  vague i f  it f a i l s  to afford 

proper  n o t i c e  of t h e  c o n d u c t  it seeks to proscribs or if it 

encourages a r b i t r a r y  and erratic arrests and c o n v i c t i o n s .  tz  

Milwaukee v.  Wilson, 96 Wis. 2d a t  1 6  (footnote o n i t t e d ) .  T h i s  

15 



. ,  . . .  . . . .  . . .  . .  
. .  _ .  - . . . . . . . .  . .  .~ 

- .  . -  - 

N.W.2d 750 (1983). 

TO determine whether a statute survives a vagueness  challenge, 

this court has a p p l i e d  a two-part analysis. First, t h e  statute 

Gust be sufficieEtly definite to give persons of ordinary 

intelligence who wish to a b i d e  by t h e  law adequate n o t i c e  of t h e  

proscribed c o n d u c t .  Second, t h e  statute must provide adequate 

s tandards  for t h o s e  who enforce t h e  laws and a d j u d i c a t e  guilt. See 

State v. McManus 152 W i s .  2d 113, 135, 4 4 7  N.W.2d 654 (1989) 

(citing citv of Oak Creek v.  Kinq, 148 W i s .  2d  532, 5 4 6 ,  4 3 6  N.W.2d 

2 8 5  (1989)). llHowever, a statute need not define w i t h  absolute 

clarity and precision what is and w h a t  is not unlawful conduct.'1 

State v.  Hurd, 135 Wis. 2d 266, 2 7 2 ,  400 N.W.2d 4 2  (Ct; App. 1986). 

Fur the rmore ,  to survive a vagueness challenge it is not necessary, 

"fcr a lax to zttzin the precision cf nzthezatics or sc i ence  . . .  

0 

surmarized its analysis u n d e r  a vagueness cha l l enge  as follows: 

Thus it is not sufficient to void a criminal statute 
or regulation to show merely that the boundaries of the 
area of proscribed conduct a r e  somewhat hazy, t h a t  what 
is clearly lawful shades into what is c l e a r l y  unlawful by 
degree, or that there may exist particulzr instances of 
conduct the legal or illegal nature of which may n o t  be 
ascertainable with ease. Before a statute or rule may be 
invalidated for vagueness, there m u s t  appear some 
axiibiguity or uncertainty in the gross octlines of the 
duty imposed or c o n d u c t  p r o h i b i t e d  such that one b e n t  on 
obedience may not discern when t h e  r e g i o n  of proscribed 
conduct is n e a r e d ,  or such  that the t r i e r  of fact in 
ascertaining guilt or innocence is relegated to creating 
and applying its own standards of culpability rather than 

16 



Mitchell's f i r s t  c c r . t e n t i o n  is that the failure of the statute 

to define t h e  phrase "intentionally selects" renders t h e  s t a t u t e  

unconstitutionally vague because it is not a term easily understood 

by-ordinary persons who wish to a b i d e  by the law, and fails to 

provide  adequate standards for enforcers of i ts  provisions. 1 

disagree. I c o n c l u d e  that the phrase- 'lintentionally selects11 is 

sufficiently definite t o  provide notice of prohibited conduct to 

persons of ordinary intelligence who wish to a b i d e  by the l a w  and  

adequate standards f o r  those who enforce the laws and adjudicate 

guilt. 

The word llintentionallyll is a word t h a t  is e a s i l y  understood. 

t t I n t e n t i c n a l l y ' l  means a purpose t o  do  t h e  thing o r  cause the r e s u l t  

intelliqence do not need to 

scurry to their dictionaries in order to u n d e r s t z n d  the meaning ~f 

- 
specified. Lay persons - of . ordinary . . . I __ __ - - -... .. 

this xell r e c c q n i z e i i  a n d  e a s i l y  u r ,de r s tood  word. 

KGT is this a word t h a t  is a st rancJer  to lax exfcrcement 
- - 

officials, j u d g e s ,  2nd juries. is defined in the 

c r i m i n a l  code at sec .  939.23(3), Stats.: 

'Intentionally' means that the actor ei ther  has  a purpose 
to do the t h i n g  or cause the result specified, or is 
aware that h i s  or her conduct  is practically certain to 
cause t h a t  resul t .  I n  a d d i t i o n ,  except as provided in 
sub. (6), the actor must have knowledge of those facts 
which are necessary to make his or her conduct c r i m i n a l  
and which are set forth after the word \intentionally1. 

The Wisconsin statutes, particularly criminal statutes, are 

replete w i t h  references to "intentional" acts, or acts GI conduct  

17 
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threaten or intentionally u s e  force against another for the p u r p o s e  

of self defense) ; s e c .  940.07 ( l l [w]hoever knowing t h e  v i c i o u s  

propensities of any animal intentionally a l1ok . s - i t  to go at large 

. , . . ' I ) ;  -- s e e  also s e c s .  7 . 3 7 ( 5 ) ,  19.58, 12.13, 26.05(3)(b), 

26.14(8) and 20.927(4)). Unquestionably, law enforcement 

o f f i c i a l s ,  j u d g e s ,  and juries are quite czpable of applying the 

word to varied situations in the resolution of a legal case.  

Likewise, the word l tselectst l  is well understood and easily 

defined. ltSelectl1 means I t t o  choose from a nurr.ber or group . . . by 
fitness, excellence, or other distinguishing feature. . . . 
Kebster's Thira Hew Internztionzl Dictionary 2 0 5 8  (1961). A s  the 

c o u r t  of appeals concluded, the meaning of the phrase 

11 

"intentionally selects" is easily discerned. It means to purposely 

choose or pick cut. I c o n c l u d e  t h a t  the p : ~ r z s e  "intentionally 

se l ec t s t t  is sufficiently cle2.r to perscns  of c rc i inz ry  intelligence 

to a f f o r d  a practical guide  f o r  law-abiding behavior  and is capable 

of application by those responsible f o r  enforcing t h e  law. 

In the court of a p p e a l s ,  M i t c h e l l  appeared to make an 

alternative vagueness argument with respect t o  the phrase 

"intentionally selects. The court of appeals . explained h i s  

argument as follows: 

a 
Assuming that 'intentionally selects' means to purposely 
pick Gut, r i i t c h e l l  a p p a r e n t l y  argues th ia t  the tern is 
still ambiguous as applied. If we understand Mitchell's 
argument correctly, t h e  underlying rationale for 

18 
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suitable for u s e  of the p e n a l t y  e;,hancc-r 5 l r . c~ -  th,ere is 
no way to discern rshether  the victim was picked out 
because of r ace  or because of other reasons. Under the 
statute, t h e  v e r y  fact t h a t  this pzrticular v i c t i m  w a s  
picked out indicates that the victin was 'intentionally 
selected.' Therefore, Mitchell argues that so long as 
the accused 'knows'  the victim is of a different race, a 
different color or-a different religion, t h e  accused will 
be subject to the s t a t u t e .  This, he clairs, allows its 
use by prosecutors and police w i t h o u t  any guidelines. 
State v. Mitchell, 163 Wis. 2d 652, 661-62, 4 7 3  N.W.2d 1 
(Ct. App. 1991). 

Although Mitchell does not appear to have abandoned this argument, 

he seems to have framed it in slightly different terns. Mitchell 

now appears t o  argue t h a t  t h e  s t a t u t e  is vague because it does not 

indicate to what extent a victim's protected status must a f f e c t  the 

perpetrator's selection decision in order t o  i m p l i c a t e  t h e  statute. 

I n  other words, he argues that because the meaning of the phrase 

Itbecause of1' is vague_-and not ascertainable by an ordinary person, 

a f a i r  applicztion cf the s t a t u t e  is impossible, and it will like-1 

be applied any t i n e  a n  zccusecl is a different race than t h e  victin. 

.. - c..*- . * .  c _  ~ _ + ,  ~:;Ic.~ 1 ;:- i;; ;L:-.L-,: ,'rp - -:-- 
C Y  , , , e  z l i e 2 ~ 3  v i r : ; ~ ,  ~t czr ;  k.2 \ * : c ; , . ~ j  2 5  2 \ : . c t e  cr1:el 

I 
I do not agree. 

7: agree with the c o u r t  of appeals that t h e  cperat ive  terns i n  

the statute are not whether the victim is of a different *'colorf1 or 

'lr:ce,vt or other protected status. R a t h e r ,  the operative t e r m s  are 

whether the v i c t i m  was intentionally selected" or purposely picked 

out "because oft1 the victims r a c e ,  color, etc.  "If a victim is of 

a d i f f e r e p t  race . . . t h a n  the perpetrator, t h a t  fac% zl-one w i l l .  

not allow t h e  penalty enhancer to be u s e d e t l  Mitchell, 163 W i s .  2d 

at 662. What is impor t an t  is whethe r  the perpetrator p i c k e d  out 

19 
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selects because of" fails to define with sufficient specificity the 

conduct which is proscribed. I a g a i n  emphasize that l l \ [ ~ ] h e  

Constitution does not require impossible standards'; all that is 

required is that t h e  language ' c o n v e y s  sufficiently definite 

warning as to the proscribed conduct when measured by common 

understanding a n d  practices . . . . 1 ' ' 1  Bachowski ,  139 W i s ,  2d at 

410. (citing R o t h  v. United States, 354 U.S. 4 7 6 ,  491 (1957)). 

G i v i n g  t h e  phrase ' 'because ofn1  i ts  ordinary commonsense meaning, 

- see State v .  Whittrock, 119 W i s .  2d 664, 670, 350 N.W.2d 6 4 7 ,  

neasu red  by common understandings and practices, I conclude t h a t  

where a victim's protected status is a substantial f a c t o r  in t h e  

- 0 perpetrator -_ - s selection decision, the enhancement statute applies, 

It is unreasonable to conEtrue "because ofi '  t o  m e s t h a t  t h e  
-_i_ : >*--I _-- . - 

s t z t u t e  applies where race, c o l o r ,  or t h e  like is or; ly a c i n o r  or 

de m i r ? i r . i s  factor i n  t h e  perpetrator's selection decision. Such a 

construction in light of t h e  l e g i s l a t u r e ' s  rationale ( s e e  Section 

I11 below) would be absurd. Nor would it be reasonable to c o n s t r u e  

the phrase to mean that the statute applies only when race, color, 

or the like is t h e  sole f a c t o r  in the perpetrator's selection 

decision. Legislatures realize t h a t  seldom, if ever, do people act 

based on one factor or consideration. R a t h e r ,  people's conduct is 

largely dr iven  by a multitude of factors which have varying impacts 

on t h e i r  decisions. A r easonab le  r e a d i n g  of the statute is that it 

20 
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Thus, I c o n c l u d e , t h e  victim's status nust be a substantial factor 

in t h e  selection decision to t h e  extent that i n  the absence of that 

s t a t u s  the  perpetrator would not have selected t h e  victim. 

c r  

I therefore c o n c l u d e  that t h e  legislature's use of t h e  words 

"because  of," i n  sec. 939.645, Stats., although perhaps not a s  

precisely drafted as possible, conveys "sufficiently d e f i n i t e  

warn ing  as to the proscribed c o n d u c t "  to w i t h s t a n d  a vagueness 

challenge. Furthermore, Kitehell's conduct p l a i n l y  falls w i t h i n  

the prohibited zone of the statute, as there is no+ doubt t h a t  

Gregory Reddick's race was a s u b s t a n t i a l  factor in Mitchell's 

selection of him as h i s  victim. 4 

Kitchell a l s o  contends t h a t  the word "race" is vague and 

ambiguous. I agree with the State that- it i s  difficult to 
- 

detercine the b a s i s  of defeadant's argument in this regard. I 

construe Mitchell's a r g u n e n t ,  as did the court of appeals, to be 

t h a t  perso~s of ordinary intelligence do not knoi; the d i f f e r e r z t l  

' The defendant has waived any challenge he might have hid ts 
t h e  propriety of t h e  jury instruction g iven  in this case. Xovevor, 
even  if it were n o t  waived, the cicfendant would be hard  pressed to 
show that the instruction g iven  in this case caused h i m  h a m .  The 
instruction in this case indicated that in order for the jury to 
c o n c l u d e  t h a t  the defendant intentionally selected the victim 
because of h i s  race they must conclude "that the defendant knew 
that Gresory Reddick was a menber of the white race and coxrmitted 
the crime of aqgravated battery against him for the reason t h a t  he 
tias a menber of t h a t  race." While this instruction may have given 
the jury the impression that the v i c t i m ' s  race had to Sr the s9,le 
f a c t o r  i n  ths defendant's selection decision, it c e r t a i n l y  d i d  not 
rive the inpression that a f i n d i n g  that race  was a n y t h i n g  less t h r n  
a substantial factor would trigger the p e n a l t y  enhancer statute. 
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F u r t h e r m o r e ,  even if there were difficulty understanding t h e  

literal difference i n  the terms "race"  and  llcolQr,ll bath are terrcs 

covered in the statute. Selecticn because of race o r  c o l o r  is 

p r o h i b i t e d  by t h e  statute. Therefore, if p e o p l e  of ordinary 

intelligence understand the general parameters of either term, they 

- 

have f a i r  n o t i c e  of the conduct that is prohibited. 

Kitchell also suggests that the s t a t u t e  is unconstitutional 

because law enforcement authorities, judges, and juries may or may 

not pursue penalty enhancement under the statute based  on their own 

prejudices o r  views toyard t h e  rzce, o r  religion, etc., of t h e  

victiTn or t h e  defendant. I understand Fitchell's argument to be a 

constitutional challenge based on vagueness, i. e . ,  because the 

s t a t u t e  is vague, law enforcement o f f i c i a l s  w i l l  use their own 

prejL5ices tc a F c l y  the statute. 

-- 

 his zrgu-ent is meritless. 

..s I concluded abcve, t h e  statcte is sufficiently clear to 

persons  of ordinary intelligence to provide adequate  s t a n d a r d s  for 

those who enforce the laws, such that they will not be r e l e g a t e d  to 

c r e a t i n g  their own standards. T h e  law enforcement responsibility 

to determine whether the conduct prosc r ibed  by t h e  penalty 

enhan:.c-aat s t a t u t e  can be proven in a particular ca5e is no more 

difficult than similar determinations routinely made by o f f i c i a l s  

in enforcing t h e  law. Furthermore, t h e  potential for improper jury 

bias and prosecutorial abuses is present in many cases. 
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discriminatory prosecution. See S t a t e  v .  Karpinski, 9 2  W i s .  2d 599, 

609, 285 N.W.2d 729 (1979). This court h a s  held that a 

prosecutor's decision to prosecute may not be deliberately based 

upon an unjustifiable s t a n d a r d  such a s  race, religion, or other 

arbitrary classification. Sears v.  State, 9 4  W i s .  2 8  128, 134, 2 8 7  

N.W.2d 7 8 5  (1980). Thus, discriminatory abcses  can be dealt with 

through other law; i ts  potential does n o t  r e n d e r  a statute vague. 

The last contention made by Mitchell concerning vagueness is 

t h a t  t h e  statute does not provide s t a n d a r d s  to help law enforcement 

determine what evidence can be used t o  prove a v i o l a t i o n  of t h e  

statute. A s t a t u t e  does n o t  have to dictate rules in regard to 

admissibility of evidence. J u s t  a5 in any o t h e r  case, the 
- 

Wisconsin Rules of Evidence provide a comprehensive guide for law 

eRforcer.ent.  Hypotheticzl speculzticn z s  to h ~ i . :  far back i n t o  a 

pel -zoa ' s  l i f e  a prccec2:tcr c2:n delir? to prcve t h e  p r o h i j i t e d  

COn2!uC$ of i n t e n t i o n a l  selection does  nct r e n d e r  the s t , ? t u t e  

unconstitutional. The rules of evidence which deal w i t h  relevancy 

provide  adequate standards t o  guide law enforcement in determining 

t h e  appropriate nexus between evidence  and alleged miscondcct, such 

that the evidence is adnissible. See G;'isconsin Rules of Evidence 

9r34.01, 904.02, and 934.03. 

I conclude thzt t h e  legislature has defined the conduct  

proscribed by sec. 939.645, Stats., w i t h  sufficient specificity to 
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protected status (i-e., race, r e l i g i o n ,  etc.) is  a substantial 

factor in the defendant's purposeful choice of a v i c t i m ,  t h e  

statute becomes operative. 

111. 

Lastly, I discuss Mitchell's equal protection challenge. ~n 

McManus, 152 W i s .  2d at 130-31, this court summarized the law with 

respect to equal p r o t e c t i o n :  

Equal protection . . . requires that there exist a 
reasonable and practical grounds  [sic] for t h e  
classifications drawn by the legislature. . . . Equal 
protection does not deny a state t h e  power to t r e a t  
persons within i ts  jurksdiction differently; rather, the 
state retains broad discretion to create classifications 
so l ong  as the classifications have a reasonable basis. 
The fact a statutory classification results in some 
inequity, however, does not provide sufficient g r o u n d s  
f o r  invalidating a legislative e n a c t r : e n t .  ( c i t a t i o n s  
o n i t t e d ) .  5 

'The E q u a l  Protection C l a u s e  of t h e  United States Constitution 
provides : 

No state shall . . . deny  to any person 
w i t h i n  i t s  jurisdiction t h e  equal  
protection of the laws. Amendment XSV, 
Section 1, United States Constitution. 

The Equal Protection Clause of the Wisconsin Constitution 
Provides : 

All people are born equally free and 
independent, and have certain i n h e r e n t  
rights; among thEse are life, liberty and 
t h e  p u r s u i t  of happiness . . . . Article 
I, Section 1, Wisconsin Constitution. 
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arbitrary' and b e a r s  no rational relationship to a legitimate 

government in te res t .  - Id. (citation omitted). "If t h e  

c l a s s i f i c a t i o n  is reasonable and practical in relation to the 

objective, that is sufficient and doubts must be resolved in favor 

of t h e  reasonableness of the classification.'I S t a t e  v. Jacknan ,  60 
Wis. 2d 700, 705-06, 211 N.W.2d 4 8 0  (1973). I examine sec .  

939.645, Stats., under a rational basis t e s t .  The present case 

does not i m p i n g e  on a fundamental r i g h t  or create a classification 

based on a suspect criterion. 

Section 939.645, Stats., is violated when the victim's 

protected s t a t u s  is a substantial f a c t o r  in the defendant's 

purposeful choice of a victim for c e r t a i n  crimes. When such 

intentional selection cn a c c o u n t  of status is proved,  penalties 1:. 

e d c l i t i o n  to the unierlyiz: c r ixe  .=re assessed. I perceive this 

legislakicn to be a lesislative j u d c p e n t  t h z t  crizes i n v o l v i n g  

intentional snlecticn of a v i c t i m  beczt'clse of the victim's s t a t u s  

cause g r e a t e r  harm to victims znd to the public than do crimes in 

which status is n o t  a f z c t o r .  Because of this, t h e  l eg i s l a tu - r e  has 

chosen to punish these intentional selection crimes more severely 

This c o u r t  has held t h a t  t h e  equal protection clacse of the 
Wisconsin Constitution is the s u b s t a n t i a l  equivalent of j - t s  
respective clause in t h e  f e d e r a l  constitution. See Stete ex r e l .  
Cresci v. H&SS D e p a r t m e n t ,  62  W i s .  2d 400, 4 1 4 ,  215 X.W.2d 361 
(1S74) . 
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c r i m i n a l  laws is always to make reasoned decisions concerning t h e  

s o c i a l  harm of particular conduct. The criminal laws are replete 

w i t h  similar 1egislative.judgements involving enhanced penalties. 

For example, sec. 939.63, Stats., increases the penalty f o r  a crice 

if the person Possesses, uses, or threatens to use a dangerous 

weapon. Similarly, if a person commits a crime while h i s  or her 

identity is concealed, the penalty f o r  the underlying c r i m e  nay be 

increased  under sec. 939.641. See also, s e c .  939.62 (increased 

penalty for habitual criminality); sec. 939.621 ( i n c r e a s e d  penalty 

f o r  certain domestic abuse offenses); Set. 9 3 9 . 6 4  ( increased 

penalty f o r  c o m i t t i n g  a felony while wearing a bullet-proof 

garment); sec. 948- .02  ( s e x u a l  contact or sexual intercourse with a 

per son  who has not attained the age of 13 years  is guilty of C l a s s  

B felar,y, xhile s e x u a l  c o n t z c t  or intercoxrse with a perscn xho h z s  

not zzLained t k e  age of 15 is a Class C felony); sec .  940.31 

(k idnapp ing ,  a Class B f e l o n y  under the statute is enhanced to a 

C l a s s  A felony when it is c o r n i t t e d  with the intent "to cause 

a n o t h e r  t o  transfer property i n  order t o  obtain t h e  release of t h e  

v i c t i m " )  . 
There is ample evidence to s u p p o r t  t h e  legislature's 

conclusion that intentional selection of a victim from a protected 

class c a u s e s  a greater harm to i t s  victims a s  well as to society 

t h a n  do crimes where t h e  victinls status is not a f ac to r .  Kany 
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Delgado, Words that Wound: A T o r t  A c t i o n  f o r  "nac ia l  Insults, 

E p i t h e t s ,  and Name-Calling, 17 Harv. C.R.-C.L. L. Rev. 133 (1982); 

Matsuda, Public Response to Racis t  Speech: Considering the 

victim's S t o r y ,  8 7  Mich. L. Rev. 2320 (1989); Developments in the 

Law Sexual Orientation and-the Law, 102 Harvard L. Rev. 1508, 1 5 4 1  

(1989). These theorists posit t h a t  bias related crimes cause 

i n j u r y  and damage far beyond that created by similar c r i m i n a l  

conduct which does not appear to be b i a s  related because of their 

tendency to perpetuate prejudice and v i c t i m i z e  classes of people. 

I_ See senerally, Gellman, s u p r a  at 340. Crimes that appear to be 

based on intentional selection because o f  t h e  victim's s t a t u s  

create fear not only among t h o s e  who share t h e  victim's race, 

color, religion, etc; b u t  they a l s o  t h r e a t e n  society i n  general .  

Repcrts of intention21 selection, even i f  perhaps  n o t  motivated by 

bigctry, c r e a t e  t h e  i , -pEarance of b i g o t r y  and  h a t r e d .  These crimes 

b r e d  i e a r ,  aisunderstsnding, n l s c o n c e 2 t i o n s ,  azci isolation Set;;ecn 

different classes of people .  The Wisconsin legislature has 

attempted to h i n d e r  t h e s e  crimes, not by r e g u l a t i n g  speech, 

thought, or even m o t i v a t i o n ,  Sxt r a t h e r  by enhancing the criminal 

penalty f o r  any trine, however motivated , where the perpetrator 

purposefully selects a v ic t im  because of a protected status. I 

con-luc5e ?.hat t h e  1 c g i 7 s 1 z t u r e ' s  action was eninently r e a s o n a S l e  End 

does Rot violate p r i n c i p l e s  of e q u a l  protection. 

a 

Mitchell posits an additional equal protection challenge to 
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and not to other c r i r e s  f c u n c !  ir. Lhe K i s c o r . s i n  statutes, it 

violates e q u a l  protection. Mitchell c o n t e n d s  t h a t  this 

differentiation creates a classification based on suspect criterion 
which violates e q u a l  protection f o r  t h r e e  reasons: (1) t h e  

statute discriminates against the poor 2nd uneducated because they 

are most frequently accused of the crimes listed in c h s .  939-9483, 

and in contrast I t w h i t e  c o l l a r 1 1  criminals are exempt from t h e  

penalty enhancemen t  because they cormi t  the crimes found outside 
. .  

these c h a p t e r s ;  (2) treating crimes proscribed under c h s .  939-948 

differently from other crimes is u n r e a s o n a b l e  because some crimes 

found outside chs. 939-948 a r e  mcre serious t h a n  those found in 

chs .  939-948; (3) it is unreasonable to exclude certain crimes, 

such  as illegal restraints of t r a d e ,  hunting violations, motor 

vehicle violations, -consumer fraud, drugs and n a r c o t i c s ,  e t c . ,  

f o u n d  o u t s i d e  c h s .  9 3 9 - 9 4 8  fro? the F E F I E ~ Z ~  e n h a n c e z e n t  p r o v i s i o n .  

Mitchellls a r g u n e n t s  a r e  w i t h o u t  merit. 

Section 939.645, Stats., singles out no particular group for 

different t r e a t m e n t ,  and thus no suspect classification is 

involved. A s  the State points out, there simply i s  no "white 

collar/poor people" distinction found in sec.  939.645. Mitchell 

has offered no evidence to support h i s  t h e o r y  that poor or 

minorities are the groups  u s u a l l y  accused of committing crimes 

under chs. 9 3 9 - 9 4 8 .  Furthernore, several crimes listed in the 

C r i m i n a l  Code involve what are traditionally viewed as "white 
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946.12 (misconduct in public off ice). L i k e i i i s e ,  crimes t h a t  are 

n o t  traditionally viewed as “ b q h i t e  collar” crimes are found outside 

chs. 939-948. See, e . q . ,  ch. 161 which cove r s  drug offenses. The 

dichotomy w h i c h M i t c h e l l  seeks  to establish does n o t  e x i s t  and h i s  

argument is w i t h o u t  merit. 

Mitchell’s second a r g m e n t  is a l s o  without merit. Mitchell 

contends t h a t  the classification is not proper because some crimes 

found outside s e c s .  939-948, Stats., a r e  more serious than crimes 

in the Criminal Code. Even if, as Mitchell suggests, some crimes 

outside chs. 939-948 pose nore serious harms, equa l  protection does 

n o t  require legislatures to o r d e r  I tev i l s  hierarchically according 

to their nagnitudz and to l e q i s l a t e  against t h e  greater before the 
-. 

lesser.Il U . S .  v. Holland, 810 F.2d 1215, 1219 (D.C. C i r .  1987), 

cert denied, 481 U.S. 1057 (1987). 

L a s t l y ,  M i t c h e l l  c l a i c s  it is irrational to exclude c e r t a i n  

crimes  fro:.^ -;he p e n a l . ~ y  ~ n h z n c e r  s ’ i z tu t e  I x i t c h e l l  points to 

crimes s u c n  p s  hunting violzticns 2nd n o t o r  vehicle  violations 2nd 

argues t h a t  these crimes nay be committed against specially 

selected v ic t ims  j u s t  a s  thcse covered by the enhmcer. IIoIJever, 

as the S t a t e  n o t e s ,  this assertion is also meritless because 

although t h e  harm is undeniaSle when victims are singled out f o r  

r.cr-crirniiiz? cade crinP-s, the legislature is r.ot reqKired t n  

legislate a G a i n s t  all harms. See McDonald v,  Eoard of Electicr,,  

3 9 4  U.S. 602, 809 (1969). Therefore no equal  protection vio la t io i l  
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",he F t ~ t c  c f t ~ r ~ ,  TWC: : ~ : r t h ~ r  ~ > : ? l z z ~ t ; c : , s  fo:- t;>>- the 

legislature chose to apply 5 e c .  939.665, Stzts., o n l y  to crimes 

g r o u p d  in t h e  c r i r ! ? ina l  code chs. 9 3 9 - 9 4 8 ,  F i r s t ,  the crimps hvhic:h 

,; :I 

i n  the Criminal Code. , : i : , ! i i ? & l  

damage to prope r ty  are listed in the Criminzl Code. Seen-.-'+ 5 y  

limiting application of t h e  penalty enhancer to the Crimir?; :I_ .: c.. 

t h e  legislature was able to quickly i d e n t i f y  w i t h  r:,zrt.: -.": ':.he 

majority of offenses which are most appropriate for 

enhancement.  The limiting application ' lavoided the cumbersome t a s k  

of examining the multitude of crimes found o u t s i d e  the criminal 

code for possible u n a n t i c i p a t e d  and u n d e s i r e d  r e s u l t s . t 1  I f i n d  

these explanations rational and practical in light of the purpose 

behind sec.  939.645 of preventing and deterring b i z s  r e l a t e d  crime. 

are most  l i k e l y  to involve b i a s  related victim selectir ; 

F o r  example, battery, ho- i c ide ,  a m .  

. .  

. .  . .  

IV. 

In conclusion, no orre disagrees w i t h  t h e  m j o r i t y ' s  s t a t e m e n t  

that It (punishment of one's t h o u g h t ,  however repugnant  t h e  t h o u g h t ,  

is unconstitutional." The majority misses t h e  point entirely. of 

Course the Constitution protects bigoted and h a t e f u l  t h o u g h t s ,  but 

it does not-lend a-ts protection to the person who harbors such 

thoughts and then a c t s  on them. See, e . q . ,  Rober t s  v. United 

States Jaycees ,  4 6 8  U . S .  609, 6 2 8  (1984) ( I tacts of invidious 

discrimination in t h e  distribution of publicly available goods, 

[and) services . . . like violence or o the r  types of potentially 
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af f i r m a t . i v e  c o n s t i t . u t i o n a l  p ro t ec t io l i s .  I . . . T h e r e  is no 

constitutional r i g h t ,  for example, to d i s c r i m i n a t e  i n  t hc  seTection 

of who may attend a p r i v a t e  schao l  01- - jo in  a labor U i l i o i ~ . " ;  Eil;:von 

v. McCrary, 4 2 7  U . S .  160, 376 (1976) ("'the consti tUtio:1 places no 

v s l ~ 7 . e  on d i sc r i : r , i na - t ion ' ,  . . . and i,;i,il.e ' [ i ] i i - c i C : i c ~ : ~  pz- ju i te  

Anendment . . it h a s  never been accorded a f f i r m t i v e  

constitutional protectionsn1') - Is it t h e  majority's conclusion 

t h a t  it is permissible to act on bigoted beliefs? 

I conclude that the  penalty enhancer  statute is neither vague 

I f u r t h e r  conclucie that t h e  statute does not @ nor overbroad. 

violate principles of equal protection. Accordingly, I d i s s e n t .  
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