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SUMMARY OF THE ARGUMENT 

I n d i g e n t  i nma tes  are  e n t i t l e d  t o  f r e e  access t o  t h e  r e c o r d s  o f  

p o l i c e  a g e n c i e s ,  s t a t e  a t t o r n e y s ,  and c le rks  i n  t h e i r  own case, i f  

t h e y  a re  p r e p a r i n g  t o  f i l e  p o s t - c o n v i c t i o n  mot ions .  P r o v i d i n g  ac- 

cess t o  t h e s e  materials o n l y  a t  agency h e a d q u a r t e r s  and y e t  s imul -  

t a n e o u s l y  c o n f i n i n g  t h e  inma tes  i n  p r i s o n  d o e s  n o t  p r o v i d e  t h e  rea- 

s o n a b l e  access r e q u i r e d  by t h e  P u b l i c  Records A c t  and due  p r o c e s s  

of law. N o t  p r o v i d i n g  meaningfu l  access t o  t h e s e  materials f o r  

poor inma tes  when p r o b a t i o n e r s  and wea l thy  inma tes  can  o b t a i n  

meaningfu l  access t o  them v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  d o c t r i n e .  

F l o r i d a ' s  i n d i g e n t  c o u r t  c o s t  s t a t u t e  r e q u i r e s  c lerks  and s h e r i f f s  

t o  p r o v i d e  inma tes  w i t h  f ree  c o p i e s  of t h e i r  r e c o r d s  t o  p r e p a r e  for 

p o s t - c o n v i c t i o n  mot ions .  T h i s  Cour t  h a s  s u b s t a n t i a l  a u t h o r i t y  over 

c o u r t  r e c o r d s ,  which a re  p u b l i c  even w i t h o u t  t h e  P u b l i c  Records 

A c t .  T h i s  Cour t  has  s u b s t a n t i a l  a u t h o r i t y  ove r  p r o s e c u t i o n  r e c o r d s  

because it has  f o r  twen ty - f ive  years r e q u i r e d  p r o s e c u t o r s  t o  

p r o v i d e  e x t e n s i v e  d i s c o v e r y  a t  no  c h a r g e  t o  t h e  d e f e n s e .  

T o  o b t a i n  f r e e  access t o  t h e i r  f i l e s ,  p r i s o n e r s  shou ld  only 

have t o  s a y  t h a t  t h e y  a re  i n  p r i s o n ,  a re  i n d i g e n t ,  and a re  p r e p a r -  

i n g  t o  f i l e  p o s t - c o n v i c t i o n  mot ions .  T h i s  C o u r t  shou ld  r e q u e s t  

s u g g e s t i o n s  on p r o p e r  p rocedure  from t h e  C r i m i n a l  R u l e s  Committee. 

Agencies  can  s a t i s f y  t h e i r  d i s c l o s u r e  o b l i g a t i o n s  i n  s e v e r a l  ways. 

Defense c o u n s e l  might p r o v i d e  d e p o s i t i o n s  and t r a n s c r i p t s ,  clerks 

m i g h t  be r e s p o n s i b l e  f o r  c o u r t  documents,  and s t a t e  a t t o r n e y s  might  

be r e s p o n s i b l e  f o r  p r e v i o u s l y  u n d i s c l o s e d  and u n f i l e d  r e c o r d s .  

P rocedures  might  be d e v i s e d  t o  exc lude  r o u t i n e  documents t h a t  p r i -  
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soners seldom if ever need to inspect. Special arrangements can be 

made if necessary fo r  unusual records not reasonably susceptible to 

being copied. 

2 



ARGUMENT 

ISSUE 

Y 

IF NEEDED TO PREPARE FOR POST-CON- 
VICTION MOTIONS, INDIGENT INMATES 
ARE ENTITLED TO FREE COPIES OF THE 
RECORDS OF POLICE A G E N C I E S ,  STATE 
ATTORNEYS, AND CLERKS OF THE COURT 
AS A MATTER OF (1) REASONABLENESS 
AND DUE PROCESS, ( 2 )  EQUAL PROTEC- 
T I O N  OF THE LAWS, ( 3 )  SECTION 
57.081, AND ( 4 )  F A I R  PROCEDURE. 

A .  I n t r o d u c t i o n  

State  v.  Kokal, 562 So. 2d 324 (Fla. 1990), h e l d  t h a t  a s t a t e  

a t t o r n e y ' s  t r i a l  f i l e  becomes a p u b l i c  r e c o r d  and open f o r  i n s p e c -  

t i o n  under  Florida's P u b l i c  Records A c t  ( h e r e i n a f t e r  A c t )  when t h e  

d e f e n d a n t ' s  a p p e a l  is o v e r .  Consequen t ly ,  d e f e n d a n t s  may request 

i n s p e c t i o n  of t h e s e  p u b l i c  r e c o r d s  i n  p r e p a r a t i o n  for a p o s t -  

c o n v i c t i o n  motion.  Mendyk v.  S t a t e ,  592 So. 2d 1076 (Fla. 1 9 9 2 ) .  

Although t h e  d e f e n d a n t  below had n o t  y e t  f i l e d  a p o s t - c o n v i c t i o n  

mot ion ,  h i s  r e q u e s t  was related t o  t h i s  motion.  As b o t h  t h e  c o u r t  

below and t h e  f i r s t  d i s t r i c t  found, " t h e r e  [was] no legi t imate  

reason f o r  p r e c l u d i n g  t h e  a p p e l l a n t  from p u r s u i n g  h i s  r e q u e s t  f o r  

t h e  r e c o r d s . "  Campbell v. Sta te ,  593 So. 2d 1 1 4 8 ,  1 1 4 9  (F la .  1st 

DCA 1 9 9 2 ) ;  Roesch v .  S t a t e ,  596 So.2d 1 2 1 4  ( F l a .  2d DCA 1992). 

Campbell and Roesch h e l d  t h a t  a r i g h t  t o  i n s p e c t  a prosecu-  

t o r ' s  f i l e s  d i d  n o t  i n c l u d e  a r i g h t  t o  f ree  c o p i e s  of t h e s e  f i l e s  

for i n d i g e n t  i nma tes .  Campbell and Roesch, however, asked t h i s  

Cour t  t o  d e t e r m i n e  how p r o s e c u t o r s  and c le rks  of t h e  c o u r t  shou ld  

disclose p u b l i c  r e c o r d s  t o  an  u n r e p r e s e n t e d  p r i s o n e r  who wants  them 

f o r  a p o s t - c o n v i c t i o n  motion. The F l o r i d a  P u b l i c  Defende r s  Asso- 

3 



c i a t i o n  ( h e r e i n a f t e r  A s s o c i a t i o n )  seeks a comprehensive answer t o  

t h i s  issue and would broaden it t o  i n c l u d e  t h e  r e c o r d s  of d e f e n s e  

c o u n s e l  and pol ice  a g e n c i e s  as well as of p r o s e c u t o r s  and c lerks .  

The A s s o c i a t i o n  a r g u e s  t h a t  i n d i g e n t  i nma tes  s e e k i n g  t o  f i l e  

p o s t - c o n v i c t i o n  mot ions  have t h e  r i g h t  t o  f r e e  a c t u a l  i n s p e c t i o n  of 

t h e  c l e r k ' s ,  s t a t e  a t t o r n e y ' s ,  and p o l i c e  a g e n c y ' s  f i l e s  i n  t h e i r  

own case. These a g e n c i e s  can  s a t i s f y  this r i g h t  i n  v a r i o u s  ways, 

u s u a l l y  by  s e n d i n g  f r e e  c o p i e s  of t h e  file t o  t h e  inmate  or  by  

send ing  t h e  actual  f i l e  t o  t h e  p r i s o n  f o r  c o n t r o l l e d  i n s p e c t i o n .  

T h i s  r i g h t  i s  founded on (1) due  p r o c e s s  of l a w  and t h e  A c t ' s  

p r o v i s i o n  f o r  r e a s o n a b l e  access, ( 2 )  t h e  c o n s t i t u t i o n a l  r i g h t  t o  

equal p r o t e c t i o n  of t h e  l a w ,  ( 3 )  a s t a t u t o r y  r i g h t  under  s e c t i o n  

57.081, F l o r i d a  S t a t u t e s  (1991), t o  f r e e  a s s i s t a n c e  from c le rks  and 

s h e r i f f s  i n  c o u r t  a c t i o n s ,  and ( 4 )  t h i s  C o u r t ' s  power and a u t h o r i t y  

t o  e s t a b l i s h  f a i r  p r o c e d u r e s .  The A s s o c i a t i o n  w i l l  a l s o  s u g g e s t  

p r o c e d u r e s  t o  effectuate t h i s  r i g h t  t o  f ree  access. 

B. C o n s t i t u t i o n a l  due p r o c e s s  and t h e  A c t ' s  resuire- 
Dent f o r  r e a s o n a b l e  access mandate f ree  access t o  an 

i n d i s e n t  i n m a t e ' s  own f i l e s  f o r  p o s t - c o n v i c t i o n  mot ions .  

According t o  s e c t i o n  119.07 (1) ( a ) ,  F l o r i d a  S t a t u t e s  (1991), 

" [ e l v e r y  pe r son  who h a s  c u s t o d y  of  a p u b l i c  r e c o r d  s h a l l  permit t h e  

r e c o r d  t o  be i n s p e c t e d  and examined by any  p e r s o n  d e s i r i n g  t o  do  

so  , a t  any  r e a s o n a b l e  t i m e ,  under  r e a s o n a b l e  c o n d i t i o n s ,  and under  

s u p e r v i s i o n  by t h e  c u s t o d i a n  of  t h e  p u b l i c  r e c o r d  o r  h i s  d e s i g n e e . "  

Both t h e  second d i s t r i c t  below and t h e  f i r s t  d i s t r i c t  i n  Campbell 

i m p l i c i t l y  i n t e r p r e t e d  these r e a s o n a b l e n e s s  r e q u i r e m e n t s  t o  require 

t h e  c u s t o d i a n  o n l y  t o  p r o v i d e  a p l a c e  w i t h  a d e q u a t e  l i g h t i n g  condi -  
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t i o n s ,  times fo r  i n s p e c t i o n ,  and t h e  l i k e .  The A s s o c i a t i o n  a g r e e s  

t h a t ,  i n  most i n s t a n c e s ,  t h e  A c t  r e q u i r e s  n o t h i n g  more. 

T h i s  Cour t  h a s  h e l d ,  however, t h a t  t h e  A c t ' s  r e a s o n a b l e n e s s  

r e q u i r e m e n t s  " e n s u r e  t h a t  t h e  p e r s o n  rev iewing  t h e  r e c o r d s  is n o t  

s u b j e c t e d  t o  p h y s i c a l  c o n s t r a i n t s  des igned  t o  p r e c l u d e  review."  

Wait v .  F l o r i d a  Power & L i s h t  C o . ,  372 So. 2d 4 2 0 ,  425 ( F l a .  1979) 

The r e c o r d s  c u s t o d i a n  canno t  p r o v i d e  a p l a c e  t o  i n s p e c t  t h e  r e c o r d s  

and s i m u l t a n e o u s l y  and u n r e a s o n a b l y  p r e v e n t  p e r s o n s  from coming 

t h e r e ,  a t  l e a s t  if t h e  r e c o r d s  a re  t h e  p e r s o n s '  own and needed f o r  

a legal a c t i o n  t o  release them from t h e  same c o n s t r a i n t s  t h a t  

p r e v e n t  them from coming t h e r e .  The d e c i s i o n  below v i o l a t e d  t h i s  

p r i n c i p l e .  I n  cases l i k e  t h e  p r e s e n t  one ,  t h e  S t a t e  un reasonab ly  

and u n f a i r l y  s u b j e c t s  i n d i g e n t  i nma tes  t o  p h y s i c a l  c o n s t r a i n t s  

which p r e c l u d e  meaningfu l  access. C o n t r a r y  t o  t h e  Act, t h e  State 

p h y s i c a l l y  p r e v e n t s  them from viewing  t h e i r  r e c o r d s  by  c o n f i n i n g  

them far away from t h e  p l a c e  where it p r o v i d e s  t h e  r e c o r d s  f o r  

i n s p e c t i o n .  By c o n f i n i n g  them, t h e  S ta te  a l s o  p r e v e n t s  them from 

e a r n i n g  t h e  funds  needed t o  pay f o r  c o p i e s .  Accord ing ly ,  pe rmi t -  

t i n g  them e i t h e r  t o  pay f o r  c o p i e s  or t o  come t o  t h e  p r o s e c u t o r s '  

o f f i c e s  t o  i n s p e c t  t h e  r e c o r d s  is  a mean ing le s s  p r i v i l e g e .  

Fur thermore ,  i nma tes  t y p i c a l l y  seek access t o  t h e  prosecu-  

t i o n ' s  r e c o r d s  i n  o r d e r  t o  f i l e  p o s t - c o n v i c t i o n  mot ions  f o r  release 

from c u s t o d y  based on newly d i s c o v e r e d  e v i d e n c e .  Because t h e y  have 

no meaningfu l  access t o  t h e  p r o s e c u t i o n  Is r e c o r d s ,  however, t h e y  

c a n n o t  use t h e s e  r e c o r d s  t o  p r o v i d e  t h e  e v i d e n t i a r y  basis  n e c e s s a r y  

t o  s u p p o r t  t h e i r  p o s t - c o n v i c t i o n  mot ions  and t h e r e b y  g a i n  release 

from c u s t o d y  so  t h a t  t h e y  can  have meaningfu l  access t o  t h e s e  

5 



* 

r e c o r d s .  The S ta te  h e r e  g i v e s  w i t h  one hand what it u n f a i r l y  takes 

away w i t h  t h e  o t h e r .  The c o n d i t i o n s  it imposes on i n d i g e n t  

p r i s o n e r s  v i o l a t e  t h e  A c t  and c o n s t i t u t i o n a l  d u e  p r o c e s s  o f  law 

because t h e  c o n d i t i o n s  un reasonab ly  and u n f a i r l y  make  mean ing le s s  

t h e  r i g h t  i n  F l o r i d a  t o  have access t o  p u b l i c  r e c o r d s  u s e f u l  t o  

c h a l l e n g e  t h e  p r i s o n e r s '  i n c a r c e r a t i o n .  Allowing such  c o n s t r a i n t s  

to p r e v e n t  meaningfu l  access t o  t h e  r e c o r d s  i n  t h i s  manner is an 

u n r e a s o n a b l e ,  u n f a i r ,  and c lass ic  Catch-22 because t h e  same phy- 

s i c a l  c o n s t r a i n t s  are  s i m u l t a n e o u s l y  t h e  s u b j e c t  of  t h e  l e g a l  

a c t i o n  and t h e  r eason  why it canno t  succeed. 

The A s s o c i a t i o n  d o e s  n o t  argue h e r e  t h a t  a l l  i n d i g e n t  p e r s o n s  

have t h e  r i g h t  t o  f r e e  c o p i e s  of  p u b l i c  r e c o r d s .  The A c t ' s  r eason-  

a b l e n e s s  r e q u i r e m e n t s  do n o t  mandate t h e  Tampa C i t y  Commission t o  

g i v e  f ree  copies  of i ts  r e c o r d s  t o  a l l  poor  p e r s o n s  i n  M i a m i  who 

a s k  f o r  them. T e l l i n g  p e r s o n s  f ree  t o  t r a v e l  t h a t  t h e y  m u s t  come 

t o  t h e  p l a c e  where t h e  r e c o r d s  a re  s t o r e d  is n o t  u n r e a s o n a b l e .  1 

Second, t h e  A s s o c i a t i o n  d o e s  n o t  argue t h a t  i n d i g e n t  i nma tes  

have t h e  r i g h t  t o  f r e e  c o p i e s  of a l l  p u b l i c  r e c o r d s .  The A c t ' s  

r e a s o n a b l e n e s s  p r o v i s i o n s  d o  n o t  r e q u i r e  t h e  Tampa C i t y  Commission 

to g i v e  f ree  c o p i e s  of i t s  r e c o r d s  t o  a l l  poor inma tes  who a s k  f o r  

them. Although inma tes  canno t  t r a v e l  t o  t h e  Commission's o f f i c e s ,  

By t h i s  r e a s o n i n g ,  p r o b a t i o n e r s  would g e n e r a l l y  n o t  be 
e n t i t l e d  t o  f ree  c o p i e s  of s t a t e  a t t o r n e y s '  r e c o r d s ,  because t h e y  
would be ab le  l i k e  everybody e lse  t o  i n s p e c t  t h e  r e c o r d s  a t  t h e  
s t a t e  a t t o r n e y s  of f  ices. I n  some i n s t a n c e s ,  however, t h e  
p r o b a t i o n e r s  might  need t o  s u b s t a n t i a t e  t h e i r  p o s t - c o n v i c t i o n  
mot ions  by a t t a c h i n g  ac tua l  c o p i e s  of t h e i r  r e c o r d s .  Because 
p r o b a t i o n e r s  have a compe l l ing  l i b e r t y  i n t e r e s t ,  t h e y  shou ld  be 
ab le  t o  o b t a i n  c o p i e s  upon a showing t h a t  t h e  c o p i e s  w i l l  be 
a t t a c h e d  t o  t h e i r  p o s t - c o n v i c t i o n  mot ions  for release from 
s u p e r v i s i o n .  
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they a l s o  do not have a reason sufficiently compelling to justify 

free copies of the Commission's records, Because they do not have 

a sufficient reason, neither due process of law nor the Act's 

reasonableness provisions require free copies of these records. 

Third, the Association does not necessarily argue that indi- 

gent inmates are entitled to free copies of their own files for any 

or no reason. The Association argues instead that due process of 

law and the Act's reasonableness provisions at least require the 

State to provide free access to inmates' own records to help them 

prepare post-conviction motions f o r  release or decide whether to 

file them. A person's liberty is a sufficiently compelling reason 

to justify free access to public records under the federal and 

state constitutions and the Act's reasonableness provisions. "No 

person shall be deprived of life, liberty, or property without due 

process of law." Art. I, 5 9 ,  Fla. Const. 

Fourth, the Association does not even argue that inmates are 

necessarily entitled to free copies of their own records to f i l e  

post-conviction motions. The Association argues instead that 

inmates are entitled to free and reasonable access to their own 

records. Rather than copy the records, the State can, if it so 

chooses, mail the records to the inmates at the prison, where they 

can inspect the records under controlled supervision as the Act 

requires. When the inspection is complete, the prison can mail the 

records back. In this case, because the cost for postage is $5.45 

(document A6 of Petitioner's appendix to the brief on the merits), 
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t h e  t o t a l  c o s t  f o r  p o s t a g e  b o t h  ways is  $10.90.2 By any  standard, 

t h i s  sum i s  n o t  a g r e a t  burden on t h e  S t a t e  of F l o r i d a .  O f  c o u r s e ,  

i f  t h e  r e c o r d s  c u s t o d i a n  p r e f e r s  t o  m a k e  c o p i e s  of  t h e  r e c o r d s  f o r  

i nma tes  r a t h e r  t h a n  release t h e  o r i g i n a l  r e c o r d s  t e m p o r a r i l y  from 

i ts  c u s t o d y ,  it may do  so. 

The due process r i g h t  a t  i s s u e  h e r e  is closely a k i n  t o  i n -  

mates' r i g h t s  t o  access t o  t h e  c o u r t s ,  g u a r a n t e e d  by t h e  f o u r t e e n t h  

amendment and Ar t ic le  I ,  s e c t i o n  2 1 ,  F l o r i d a  C o n s t i t u t i o n .  "The 

c o u r t s  shall be open t o  e v e r y  p e r s o n  f o r  redress of any i n j u r y ,  and 

j u s t i c e  s h a l l  be a d m i n i s t e r e d  w i t h o u t  s a l e ,  d e n i a l ,  o r  delay."  Id, 

(emphas is  added) .  J u s t  as i nma tes  have t h e  due  p r o c e s s  r i g h t  t o  

f r e e  law l i b r a r i e s  and pen and pape r  because t h e y  are  c o n f i n e d  i n  

a p l a c e  wi thou t  o u t s i d e  access t o  t h e s e  s e r v i c e s ,  Bounds v .  Smith ,  

430 U . S .  817 (19771, so  a l s o  F l o r i d a  canno t  create a r i g h t  t o  u s e  

p u b l i c  r e c o r d s  t o  c h a l l e n g e  conf inement  and s i m u l t a n e o u s l y  c o n f i n e  

inma tes  i n  a place w i t h o u t  meaningfu l  access t o  t h e s e  r e c o r d s .  

Once t h e  State  g r a n t s  a g e n e r a l  r i g h t  t o  i n s p e c t  pub l i c  r e c o r d s ,  

n e i t h e r  t h e  A c t  n o r  our  c o n s t i t u t i o n s  a l l o w  it u n f a i r l y  t o  place 

u n r e a s o n a b l e  r e s t r i c t i o n s  on t h e  a b i l i t y  of inma tes  t o  i n s p e c t  and 

use them t o  o b t a i n  r e l i e f  'from i n c a r c e r a t i o n .  

C. Under t h e  equal p r o t e c t i o n  d o c t r i n e ,  poor  inma tes  
are  e n t i t l e d  t o  t h e  same meaninqfu l  access t o  

r e l e v a n t  l e s a l  i n s t r u m e n t s  t h a t  wea l thy  p e r s o n s  have .  

Under t h e  second d i s t r i c t ' s  d e c i s i o n  below and t h e  f i r s t  d i s -  

t r i c t  I s  d e c i s i o n  i n  Campbell, a l l  p e r s o n s  e x c e p t  i n d i g e n t  p r i s o n e r s  

T h i s  amount does n o t  i n c l u d e  t h e  c o s t  o f  s u p e r v i s i n g  t h e  
viewing of t h e  r e c o r d ,  b u t  t h i s  c o s t  w i l l  e x i s t  no matter where t h e  
r e c o r d s  a re  viewed and i s  p rov ided  f o r  i n  t h e  s t a t u t e .  
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have meaningfu l  access t o  t h e  p r o s e c u t i o n ' s  public r e c o r d s  t o  h e l p  

them o b t a i n  release from s u p e r v i s i o n .  Accord ing ly ,  t hese  d e c i s i o n s  

v i o l a t e d  t h e  e q u a l  p r o t e c t i o n  d o c t r i n e  by d i s c r i m i n a t i n g  between 

r i c h  and poor .  These d e c i s i o n s  r e l i e d  on Yanke v .  Sta t e ,  588 So. 

2d 4 (Fla. 2d DCA 1991) I which h e l d  t h a t ,  because  f r ee  t r a n s c r i p t s  

are n o t  r e q u i r e d  f o r  t h e  p r e p a r a t i o n  of p o s t - c o n v i c t i o n  mot ions ,  

f ree  c o p i e s  of  t h e  p r o s e c u t i o n ' s  t r i a l  f i l e s  a re  a l s o  n o t  required.  

Unders tanding  why Yanke was wrongly decided requires an  a n a l y s i s  of 

b o t h  federal  and F l o r i d a  c o n s t i t u t i o n a l  law. 

1. Federal law 

The federal  c o n s t i t u t i o n  g u a r a n t e e s  equal  t r e a t m e n t  f o r  b o t h  

r i c h  and poor  i n  t h e  c r i m i n a l  realm. I n  G r i f f i n  v .  I l l i n o i s ,  351 

U.S.  12 (19561, and Douqlas v .  C a l i f o r n i a ,  372 U.S. 353 ( 1 9 6 3 ) ,  t h e  

Cour t  r e q u i r e d  s t a t e s  t o  p r o v i d e  f ree  t r a n s c r i p t s  and c o u n s e l  t o  

a l l  i n d i g e n t s  on t h e i r  f i r s t  a p p e a l  of  r i g h t .  " D e s t i t u t e  d e f e n -  

d a n t s  m u s t  be a f f o r d e d  as  adequa te  appellate r ev iew as  d e f e n d a n t s  

who have money enough t o  buy t r a n s c r i p t s . "  351 U,S .  a t  19. 

[ A ]  Sta t e  may n o t  g r a n t  a p p e l l a t e  r ev iew i n  
such  a way as t o  d i s c r i m i n a t e  a g a i n s t  some 
c o n v i c t e d  d e f e n d a n t s  on accoun t  of t h e i r  
p o v e r t y .  . . . [Tlhe  issue is whether  or n o t  
an  i n d i g e n t  s h a l l  be d e n i e d  t h e  a s s i s t a n c e  of 
c o u n s e l  on a p p e a l .  . . . [T lhe  e v i l  is  t h e  
same: d i s c r i m i n a t i o n  a g a i n s t  t h e  i n d i g e n t .  
For  t he re  can  be no e q u a l  jus t ice  where t h e  
k ind  of a p p e a l  a man e n j o y s  "depends on t h e  
amount of money he has ."  

372  U.S. a t  355 ( c i t a t i o n s  o m i t t e d ) .  

Other  cases extended  t h e s e  p r i n c i p l e s  t o  p o s t - c o n v i c t i o n  and 

d i s c r e t i o n a r y  p r o c e e d i n g s ,  Burns v .  Ohio,  360 U . S .  2 4 2  (19591, 

found u n c o n s t i t u t i o n a l  a f i l i n g  fee f o r  d i s c r e t i o n a r y  r ev iew i n  t h e  
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state's highest court, even though the indigent defendant had al- 

ready received one full appeal in an intermediate court. Smith v .  

Bennett, 365 U . S .  708 (19611, found that a state's insistence on 

filing fees for habeas corpus petitions violated the equal protec- 

tion doctrine. The Court refused t o  "quibble as to whether in this 

context [habeas corpus] be called a civil or criminal action for 

. . . it is 'the highest remedy in law, f o r  any man that is impris- 

oned . I 'I 365 U . S .  at 712 (citation omitted). 

Lane v. Brown, 372 U.S .  477, 484 (19631, reaffirmed that "the 

Griffin principle also applie [d] to state collateral proceedings ." 
Brown found constitutional error when a state disallowed appeals of 

error coram nobis denials without transcripts and would not provide 

indigents with transcripts without the public defender's approval. 

Lonq v .  District Court of Iowa, 385 U.S. 192 (1966), disapproved a 

state's refusal to provide a free transcript of a habeas corpus 

proceeding for appeal. "[Hlaving established a post-conviction 

procedure, a State cannot condition its availabilityto an indigent 

upon any financial consideration." - Id. at 194. Roberts v. La- 

Vallee, 389 U . S .  40 (1967), found error when, before trial, the 

state would not transcribe a prior preliminary hearing at no cost. 

'I [Dl ifferences in access to the instruments needed to vindicate 

legal rights, when based upon the financial situation of the 

defendant, are repugnant to the Constitution." - Id. at 43. 

Rinaldi v. Yeaser, 384 U.S.  305 (1966), disapproved a statute 

allowing the State to pay for an inmate's appellate transcript by 

taking the money he earned while working in prison. This statute 

violated equal protection because it required repayment only from 
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. 

p r i s o n e r s ,  n o t  from p r o b a t i o n e r s  or  t h o s e  sen tenced  mere ly  t o  a 

f i n e .  " [T lhe  law f a s t e n s  t h e  d u t y  o f  repayment o n l y  upon a s i n g l e  

c lass  of u n s u c c e s s f u l  a p p e l l a n t s  -- t h o s e  who are  c o n f i n e d  i n  

i n s t i t u t i o n s . "  Td. a t  3 0 8 .  "[Ilt is now fundamenta l  t h a t  once 

e s t a b l i s h e d ,  t h e s e  avenues  [of a p p e l l a t e  rev iew]  m u s t  be k e p t  f ree  

of unreasoned d i s t i n c t i o n s  t h a t  can  o n l y  impede open and equal 

access t o  t h e  c o u r t s . "  - I d .  a t  310. 

The p r e s e n t  case i s  l i k e  R i n a l d i  and i t s  p r e d e c e s s o r s .  L i k e  

t h e  p e t i t i o n e r s  i n  R i n a l d i ,  o n l y  i n d i g e n t  p r i s o n e r s  -- t h e  p e r s o n s  

i n  F l o r i d a  most i n  need of meaningfu l  access t o  t h e  p r o s e c u t i o n ' s  

f i l e s  i n  o r d e r  t o  c h a l l e n g e  t h e i r  i n c a r c e r a t i o n  -- do n o t  have t h i s  

meaningfu l  access. Wealthy p e r s o n s ,  p r o b a t i o n e r s ,  and t h o s e  sen -  

t e n c e d  t o  a f i n e  do have t h i s  access. The e q u a l  p r o t e c t i o n  doc- 

t r i n e  does n o t  p e r m i t  these "differences i n  access t o  t h e  i n s t r u -  

ments needed t o  v i n d i c a t e  legal r i g h t s  ." R o b e r t s ,  389 U . S .  a t  43. 

Lonq, R i n a l d i ,  and R o b e r t s  were decided i n  t h e  heyday of  t h e  

Warren C o u r t ,  and t h e  Burger and Rehnquis t  C o u r t s  have s i n c e  q u a l i -  

f i e d  or  d i s t i n g u i s h e d  t h e s e  d e c i s i o n s ,  b u t  t h e s e  d e c i s i o n s  have 

neve r  been d i s a p p r o v e d .  Thus,  B r i t t  v .  North C a r o l i n a ,  4 0 4  U.S.  

226 (1971), held t h a t  a d e f e n d a n t  c l a i m i n g  t h e  r i g h t  t o  a f ree  

t r a n s c r i p t  d i d  n o t  bear the burden of showing how it wauld be use-  

f u l  o r  of p rov ing  t h a t  a l t e r n a t i v e s  t o  t r a n s c r i p t s  were i n a d e q u a t e .  

I n  t h e  p e c u l i a r  c i r c u m s t a n c e s  of t h a t  case, however, t h e  d e f e n d a n t  

had an  a d e q u a t e  a l t e r n a t i v e  t o  a t r a n s c r i p t  and hence cou ld  n o t  

claim e r r o r  i n  t h e  f a i l u r e  t o  p r o v i d e  one a t  no  c h a r g e .  

S i m i l a r l y ,  United S t a t e s  v .  MacCollum, 426 U.S.  317 (1976), 

upheld  a g a i n s t  an e q u a l  p r o t e c t i o n  attack a federal  s t a t u t e  r e q u i r -  
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ing a judicial finding of nonfrivolousness before free transcripts 

could be provided f o r  post-conviction relief. MacCollum's holding, 

however, rested on (1) the petitioner's waiver of his chance to 

obtain a free transcript when he did not file a direct appeal, (2) 

the minimal showing needed to demonstrate nonfrivolousness, and ( 3 )  

the likelihood that many petitioners would remember the possible 

grounds for post-conviction relief without needing a transcript 

A s  will be shown later, these three factors distinguished MacCollum 

from the case a t  hand. 

The Burger and Rehnquist Courts have also not given indigent 

defendants the right under the equal protection doctrine to free 

counsel for discretionary appeals, Ross v .  Moffitt, 417 U.S.  600 

(1972) , post-conviction proceedings , Pennsylvania v. Finlev, 481 
U.S .  551 (1987) I or capital post-conviction proceedings. Murray v. 

Giarratano, 492 U.S.  1 (1989) (plurality opinion only, see Justice 

Kennedy's concurring opinion). According to Moffitt, "the question 

is not one of absolutes  but one of degrees." 417 U.S.  at 612. A 

person seeking discretionary review in a state's highest court h a s  

already had at the intermediate level the "benefit of counsel in 

examining the record of his trial and in preparing an appellate 

brief on his behalf.' Id. at 615. The transcripts, records, and 

briefs at the intermediate level, supplemented by whatever pro se 

submissions the petitioner might make at the highest l e v e l ,  are 

sufficient to satisfy the demands of equal protection fo r  "meaning- 

ful access." Id. 

Moffitt is distinguishable from the present case in two ways. 

First, Moffitt involved appointing free counsel while the present 
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case i n v o l v e s  o n l y  t h e  p r o v i s i o n  of meaningfu l  access t o  documents.  

E q u a l  p r o t e c t i o n  i s  a matter of  degrees, n o t  a b s o l u t e s ,  and t h e  

f i n a n c i a l  burden t h a t  p r o v i d i n g  f r e e  c o u n s e l  places on t h e  S t a t e  is  

much g r e a t e r  t h a n  t h a t  r e q u i r e d  by t h e  f ree  p r o v i s i o n  o f  t r a n -  

s c r ip t s .  For  t h i s  r e a s o n ,  t h e  Cour t  h a s  more w i l l i n g l y  r e q u i r e d  

f ree  t r a n s c r i p t s  t h a n  it has r e q u i r e d  t h e  f ree  a s s i s t a n c e  of 

c o u n s e l .  O f  c o u r s e ,  i n  t h i s  i n s t a n c e ,  only meaningfu l  access t o  

documents is r e q u i r e d ,  and t h i s  access would c o s t  o n l y  $10.90, an  

even smaller burden on t h e  S t a t e  t h a n  p r e p a r i n g  t r a n s c r i p t s .  

Second, u n l i k e  M o f f i t t  i n  which t h e  issues had a l r e a d y  been 

a i red  i n  t h e  i n t e r m e d i a t e  c o u r t ,  t h e  p r e s e n t  case i n v o l v e s  docu- 

ments t h a t  have neve r  been l i t i g a t e d  and which t h e  inmate  h a s  never  

s e e n .  As a p r a c t i c a l  matter,  i n d i g e n t  i nma tes  do n o t  r e c e i v e  any 

access t o  t h e s e  documents ,  much less t h e  "meaningfu l  access" 

required by  M o f f i t t ,  F i n l e v ,  481 U.S.  a t  557, and p r e c e d i n g  cases. 

Consequent ly ,  t h i s  c a s e  i s  more l i k e  t h e  f e d e r a l  f ree  t r a n s c r i p t  

cases t h a n  t h e  r e c e n t  f ree  lawyer  cases, because, i n  t h i s  case, t h e  

"access t o  t h e  i n s t r u m e n t s  needed t o  v i n d i c a t e  l ega l  r i g h t s "  i s  

d i f f e r e n t  f o r  poor  inma tes  t h a n  it is f o r  everybody e l se .  T h i s  is 

i n v i d i o u s  d i s c r i m i n a t i o n  which n e i t h e r  M o f f i t t  n o r  any  o t h e r  

federal  case condonesI  

2 .  F l o r i d a  law 

T h i s  Cour t  reached  t h e  same c o n c l u s i o n  f o r  d i s c r i m i n a t i o n  

between r i c h  and poor i n  t h e  c r i m i n a l  c o n t e x t  t h a t  t h e  federal  

c o u r t s  d i d  for t h e  federal  c o n s t i t u t i o n .  

The E q u a l  P r o t e c t i o n  Clause o f  our  s t a t e  Con- 
s t i t u t i o n  was framed t o  address a l l  forms of 
i n v i d i o u s  d i s c r i m i n a t i o n  under  t h e  law, i n -  

13 



eluding any persistent disparity in the treat- 
ment of rich and poor. We conclude that our  
clause means just what it says: Each Florida 
citizen -- regardless of financial means -- 
stands on equal footing with all others in 
every court of law throughout our state. 
Nowhere is the right to equality in treatment 
more important than in the context of a crimi- 
nal trial, f o r  only here can a defendant be 
deprived by the state of l i f e  and liberty. 

Traylor v .  State, 596 So. 2d 957, 969 (Fla. 1992) (citation and 

footnote omitted). This Court's comments when it required the pro- 

vision of free transcripts f o r  review of involuntary hospitaliza- 

tion cases were equally applicable to review of criminal proceed- 

ings. "Once the State has chosen t o  establish an avenue of appel- 

l a t e  review of orders requiring continued involuntary hospitaliza- 

tion, both our State and the Federal Constitution require that 

indigents be afforded review commensurate to that available to 

nonindigents." Shuman v. State, 358 So. 2d 1333, 1337 (Fla. 1978). 

In Cassodav v. State, 237 S o .  2d 146 (Fla. 1970), this C o u r t  

held that an indigent prisoner who files a post-conviction motion 

"is entitled to a free copy of those portions of his trial record 

that relate to grounds raised in a rule 3.850 motion." Dorch v. 

State, 483 So. 2d 851, 852 (Fla. 1st DCA 1986). Dorch held that 

the prisoner must file the 3.850 motion first before receiving the 

transcripts. Dorch conceded that this holding placed the petition- 

er "between the proverbial 'rock and a hard place"' but said that 

he would simply have "to do the best he can from his recollection 

of the trial.'' Id, This ru le  was consistent with the federal  rule 

that movants for post-conviction relief are entitled to free tran- 

scripts of their trials if their claims are not frivolous and the 
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transcripts are needed to decide the issues presented. Thompson v.  

Housewrisht, 741 F.2d 213 (8th Cir. 1984); see also Tame v. 

Puckett, 874 F.2d 1013 (5th Cir. 1989) (indigent defendant entitled 

to transcript of mistrial in order to prepare for  retrial). 

If Cassoday is s t i l l  valid today, it is because all convicted 

appellants in Florida can obtain free transcripts fo r  their direct 

appeal, a factor expressly mentioned in MacCollum. In addition, 

Florida's post-conviction procedure and the form found in Florida 

Rule of Criminal Procedure 3.987 do not require precise pleadings 

Petitioners need only allege a prima facie case in order to obtain 

evidentiary hearings, at which point their motion will be more 

fully heard and transcripts provided if necessary. Carr v. State, 

495 So. 2d 282 (Fla. 2d DCA 1986). 

This is the context f o r  Yanke's holding that, because Carr had 

disallowed the free provision of transcripts to prepare for post- 

conviction motions, free copies of the prosecutor's files to pre- 

pare for s u c h  motions were by the same reasoning also disallowed. 

The preceding discussion of federal and Florida cases explains why 

Yanke was wrong. The equal protection doctrine does not allow a 

State to provide the wealthy with "meaningful access" to "the 

instruments needed to vindicate l ega l  rights" without providing the 

poor with the same "meaningful access." Carr was right that, under 

MacCollum, a Florida court can require a showing of nonfrivolity 

before providing a free trial transcript for post-conviction peti- 

tioners, because petitioners can automatically receive a transcript 

fo r  their direct appeal, and they may remember enough of the events 
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at trial to make the minimal prima facie showing required by 

Florida Rule of Criminal Procedure 3.850. 

In the present situation and unlike MacCollum, however, indi- 

gent inmates do not waive an opportunity to see the prosecution's 

files before their appeal is over, because these files are not 

public at that time, Indigent inmates have never seen these files, 

could not ever have seen them, and cannot see them because they are 

in prison and have no money. Moreover, the nature of these f i l e s  

is such that inmates can hardly be charged with knowing their con- 

tents. Consequently, the reasoning of MacCollum not only does not 

rebut the contentions of indigent inmates in this regard but actu- 

ally supports them. They have not and never have had the meaning- 

ful access to these documents required by the equal protection doc- 

trine and cannot obtain meaningful access even upon a showing that 

their request is not frivolous. 

Accordingly, Yanke badly misconceived the equal protection 

doctrine when it held that documents in prosecution files are like 

transcripts for purposes of determining if they should be freely 

provided to indigent inmates seeking to file post-conviction 

motions. These documents are clearly different from transcripts 

because inmates have no knowledge of their contents and did not 

previously have an opportunity to see them. 

Yanke's reliance on Carr, Dorch, and similar transcript cases 

was also wrong in another respect. The context of these transcript 

3 In any event, a petitioner f o r  post-conviction relief should 
not have to make s u c h  a showing of nonfrivolity, because he does 
not know what is in the prosecution's f i l e s .  
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cases was t h a t  t h e  t r a n s c r i p t  d i d  n o t  y e t  e x i s t  and a c o u r t  r e p o r t -  

er  would have t o  produce  one. P l a i n l y ,  however, a n o n e x i s t e n t  

t r a n s c r i p t  is n o t  a pub l i c  record,  and t h e  P u b l i c  Records Act has 

no  r e l e v a n c e  t o  r e c o r d s  t h a t  do n o t  e x i s t .  The i s s u e  i n  t h i s  case 

is whether  F l o r i d a  may p r o v i d e  a r i g h t  of meaningfu l  access t o  

e x i s t i n g  pub l i c  r e c o r d s  t o  everyone  e x c e p t  t h e  i n d i g e n t  p r i s o n e r s  

who most need them. The t r a n s c r i p t  cases are n o t  p e r t i n e n t  t o  t h i s  

issue because n o n e x i s t e n t  t r a n s c r i p t s  a re  n o t  p u b l i c  records. 

Because Yanke was wrong, Campbell and t h e  d e c i s i o n  below which 

re l ied on Yanke were a l s o  wrong, and t h i s  Cour t  shou ld  r e v e r s e .  

D .  S e c t i o n  57.081 requires c lerks  and s h e r i f f s  t o  p r o v i d e  
p u b l i c  r e c o r d s  f ree  of c h a r q e  for p o s t - c o n v i c t i o n  mot ions .  

The ce r t i f i ed  q u e s t i o n s  i n  b o t h  t h i s  case and i n  Campbell 

e x p r e s s l y  refer t o  b o t h  c lerks  and s t a t e  a t t o r n e y s ,  ask for gu id -  

ance  on b o t h ,  and t r e a t  them a l ike .  Wootton v .  Cook, 590 So. 2d 

1039 (Fla. 1st DCA 1 9 9 1 ) ,  reached  t h e  same r e s u l t  f o r  c le rks  t h a t  

Campbell reached  f o r  s t a t e  a t t o r n e y s .  These cases, however, ove r -  

looked t h e  e f fec t  of s e c t i o n  57.081(1), F l o r i d a  S t a t u t e s  ( 1 9 9 1 ) .  

Any i n d i g e n t  p e r s o n  who is a p a r t y  or  i n t e r v e -  
n o r  i n  any  j u d i c i a l  o r  a d m i n i s t r a t i v e  agency 
p roceed ing  o r  who i n i t i a t e s  such  p roceed ing  
s h a l l  r e c e i v e  t h e  s e r v i c e s  of t h e  c o u r t s ,  
s h e r i f f s ,  and c le rks ,  w i t h  r e s p e c t  t o  s u c h  
p r o c e e d i n g s ,  w i t h o u t  c h a r g e .  

Although t h i s  s t a t u t e  d o e s  n o t  s p e c i f i c a l l y  a p p l y  t o  state 

a t t o r n e y s  or  t o  many p o l i c e  a g e n c i e s ,  it does s q u a r e l y  a p p l y  t o  

c lerks  and s h e r i f f s .  Because p o s t - c o n v i c t i o n  mot ions  a re  j u d i c i a l  

p r o c e e d i n g s ,  s e c t i o n  57.081(1)  means t h a t  an  i n d i g e n t  p e r s o n  who 

seeks documents from clerks  o r  s h e r i f f s  "wi th  respect t o  such  p ro -  

ceed ings t t  are  e n t i t l e d  t o  t h e i r  s e r v i c e s  w i t h o u t  c h a r g e .  I n  par- 
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ticular, clerks and sheriffs must provide defendants with copies of 

their files without the Act's statutory copy fee if these copies 

are requested in connection with a post-conviction motion. 

In Smith v. Department of Health and Rehabilitation, 573 So. 

2d 320 (Fla. 1991), this Court said that section 57.081(1) required 

administrative agencies to provide free appellate transcripts for 

indigents. The same conclusion applies here. No substantive d i s -  

tinction exists between providing transcripts for administrative 

appeals and providing copies of file documents for post-conviction 

motions. Consequently, even i f  state attorneys are not required to 

provide free copies of documents, clerks and sheriffs must do so. 

The State might argue that section 57.081(1) does not apply 

unless the inmates have previously commenced their post-conviction 

motions, because the statute applies only to proceedings already in 

progress. This argument is wrong for  at least three reasons. 

First, "proceeding" is an encompassing term which includes "all 

possible steps in an action from its commencement to the execution 

of judgment." Kleinschmidt v. Estate of Kleinschmidt, 392 So. 2d 

66, 67 (Fla. 3d DCA 1981) , quotinq Black's Law Dictionary, Fifth 
Edition. Under this interpretation of the statute, an inmate's 

discovery of sheriff's and court records for purposes of a post- 

conviction motion should be considered a step in the proceeding 

which commences or continues it. Second, an inmate's request or 

motion for copies of court files is itself a judicial proceeding 

which activates section 57.081. Finally, this Court h a s  clearly 

contemplated that inmates have a right to meaningful access to 

public records before filing post-conviction motions. Mendvk v. 
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Stater 592 So. 2d 1076 (Fla. 1992). If they do not obtain this 

meaningful access, they may file a post-conviction motion s o l e l y  to 

obtain it. Id. Consequently, requiring inmates to file a post- 

conviction motion first before requesting the clerk's and sheriff's 

documents would accomplish nothing except the necessity for 

multiple amended motions and the fostering of inefficiency. 

E. This Court has substantial power as a matter of 
procedural fairness and constitutional interpretation to 
mandate free copies of court and prosecution documents. 

Court records are public both because the A c t  makes them 

public and because this Court has decided pursuant to i t s  inherent 

control over these records that they shou ld  be public. Thus, on 

the one hand, this Court said in both Palm Beach Newspapers v. 

Burk, 504 So. 2d 378 (Fla. 1987) , and Florida Freedom Newspapers v. 
McCrarv, 520 So. 2d 32 (Fla. 1988), that court records are subject 

to the provisions of the Act. Palm Beach Newspapers held that 

depositions were open for public inspection and subject to the A c t  

when they were officially filed with the court. Similarly, Florida 

Freedom Newspapers found that discovery materials given to the ac- 

cused were public records for purposes of the Act. This Court held 

that these records could be sealed pursuant to the three-prong test 

of Miami Herald Publishins Co. v. Lewis, 426 So. 2d 1 (Fla. 1982), 

because the Act specifically allowed court files to be sealed by 

order of the court and because courts had a constitutional duty to 

uphold a defendant's right to a fair trial. 

On the other hand, this Court has reaffirmed that court pro- 

ceedings are public events, and it "adhere[sl to the well estab- 

lished common law right of access to court proceedings and re- 
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cords," because "[pJublic trials are essential to the judicial sys- 

tem's credibility in a free society." Barron v. Florida Freedom 

NewsnaPers, Inc. , 531 So. 2d 113, 116 (Fla. 1988). " [ A ]  strong 

presumption of openness exists for all court proceedings, . . . and 
the filed records of court proceedings are public records available 

for public examination." _I Id. at 118. 

Accordingly, court records are public not only because the Act 

says they are but also because this Court has adopted a common law 

right of access, pursuant to its inherent supervisory power. Be- 

cause the public right of access to court records stems from this 

Court's inherent control over its own files, it has substantial 

power to determine how these files should be disclosed to indigent 

prisoners. It is not limited to interpreting the s t a t u t e .  

Prosecution and police records are also subject to this 

Court's authority. Courts have substantial authority to order 

state attorneys and police officers to comply with rules as they 

affect the administration of justice in the courtroom. Courts 

routinely require state attorneys and police officers to produce 

evidence and documents in court for public inspection by the judge 

and defendants. Just as this Court is n o t  limited by the A c t  with 

respect to its own court files, so a l so  the Act does not limit this 

Court's power with respect t o  the files of state attorneys and, by 

the same reasoning, the files of police agencies. 

This Court has long exercised this power over state attorneys 

and police agencies. In particular , this Court has for twenty-five 
years required prosecutors to provide substantial discovery to the 

defense. In 1967, it adopted what was then R u l e  1.220 and is now 
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F l o r i d a  R u l e  of C r i m i n a l  P rocedure  3 . 2 2 0 ,  imposing numerous o b l i g a -  

t i o n s  on t h e  p r o s e c u t o r  t o  p r o v i d e  ev idence  and t a n g i b l e  documents 

f o r  t h e  d e f e n s e .  I n  re F l o r i d a  Ru les  of C r i m i n a l  P r o c e d u r e ,  196  

So. 2d 124 (Fla. 1 9 6 7 ) .  Consequent ly ,  t h e  d u t y  of s t a t e  a t t o r n e y s  

t o  f a c i l i t a t e  t h e  p u r s u i t  of jus t ice  by p r o v i d i n g  r e l e v a n t  t a n g i b l e  

documents t o  d e f e n d a n t s  i n  advance of l e g a l  p r o c e e d i n g s  is c l e a r l y  

a matter w i t h i n  t h i s  C o u r t ' s  power. 

The j u d i c i a l  power ove r  s t a t e  a t t o r n e y ' s  f i l es  e x t e n d s  t o  t h e  

p r o v i d i n g  of f ree  c o p i e s  t o  t h e  d e f e n s e .  O f  p a r t i c u l a r  i n t e r e s t  t o  

t h e  i s s u e  i n  t h i s  case was t h i s  C o u r t ' s  a d o p t i o n  i n  1967 of R u l e  

1 . 2 2 0 ( i )  (now R u l e  3.220(0)) I which t h e n  and now p r o v i d e s  t h a t  

" [ a l f t e r  a d e f e n d a n t  is  adjudged i n s o l v e n t ,  t h e  r e a s o n a b l e  c o s t s  

i n c u r r e d  i n  t h e  o p e r a t i o n  of t h e s e  ru l e s  s h a l l  be taxed as  c o s t s  

a g a i n s t  t h e  county ."  The rules commit tee  I s  r e a s o n i n g  for i n c l u d i n g  

t h i s  p r o v i s i o n  i n  t h e  r u l e s  was i l l u m i n a t i n g .  

T h i s  [ r u l e ]  is new and a l t h o u g h  it w i l l  e n t a i l  
a d d i t i o n a l  expense  t o  c o u n t i e s ,  i t  w a s  deter-  
mined t h a t  it was n e c e s s a r y  i n  o r d e r  t o  comply 
w i t h  t h e  i e c e n t  t r e n d  of federal  d e c i s i o n s  
which ho ld  t h a t  due p r o c e s s  is v i o l a t e d  when a 
pe r son  who h a s  t h e  money w i t h  which t o  r e s i s t  
c r i m i n a l  p r o s e c u t i o n s  g a i n s  an  advan tage  ove r  
t h e  p e r s o n  who is  n o t  s o  endowed. A c t u a l l y  
t h e r e  is s e r i o u s  doub t  t h a t  t h e  i n t e n t  of t h i s  
s u b - s e c t i o n  can  be accomplished by a ru le  of 
p rocedure ;  a s t a t u t e  i s  needed.  I t  is  recog-  
n i z e d  t h a t  such  a statute may be unpopular  
w i t h  t h e  l e g i s l a t u r e  and n o t  e n a c t e d .  But ,  if 
t h i s  s u b s e c t i o n  h a s  [s ic]  n o t  g i v e n  e f fec t  
t h e r e  is  a l i k e l i h o o d  t h a t  a c o n s t i t u t i o n a l  
i n f i r m i t y  (equal p r o t e c t i o n  of t h e  law) w i l l  
be found and e i t h e r  t h e  e n t i r e  rule w i t h  a l l  
s u b - s e c t i o n s  w i l l  be h e l d  v o i d ,  or c o n f u s i o n  
i n  a p p l i c a t i o n  w i l l  r e s u l t .  

I n  re F l o r i d a  R u l e s  of C r i m i n a l  ProceduEe, 196  So. 2d at 155. 
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Without  commenting on t h i s  committee n o t e ,  t h i s  C o u r t  adopted 

Rule  1 . 2 2 0 ( i )  " p u r s u a n t  t o  t h e  power v e s t e d  i n  t h i s  C o u r t  b y  A r t i -  

c le  V of t h e  F l o r i d a  C o n s t i t u t i o n . "  Id. a t  124. T h u s ,  t h i s  C o u r t  

e x p r e s s l y  chose t o  r e q u i r e  s t a t e  a t t o r n e y s  t o  p r o v i d e  d i s c o v e r y  

documents  t o  d e f e n d a n t s  f r ee  o f  c h a r g e .  T h i s  Court made t h i s  

choice p u r s u a n t  t o  its i n h e r e n t  Art ic le  V rule-making power t o  

i n s u r e  t h e  o rde r ly  p u r s u i t  of justice i n  j u d i c i a l  p r o c e e d i n g s ,  as 

well as  t h e  n e c e s s i t y  t o  i n s u r e  t h e  pe r fo rmance  of these proceed- 

i n g s  i n  a c o n s t i t u t i o n a l  manner. 

I n  s imi la r  s i t u a t i o n s  and for similar  r e a s o n s ,  t h i s  C o u r t  has  

s i n c e  1967 o f t e n  compelled t h e  e x p e n d i t u r e  of p u b l i c  f u n d s  on be- 

h a l f  of i n d i g e n t  d e f e n d a n t s .  "Every cour t  has t h e  i n h e r e n t  power 

t o  do a l l  t h i n g s  t h a t  are  r e a s o n a b l y  n e c e s s a r y  fo r  t h e  a d m i n i s t r a -  

t i o n  of j u s t i c e  w i t h i n  t h e  scope of i t s  j u r i s d i c t i o n . "  Rose v .  

Palm Beach County ,  361 So. 2d 135, 137 (Fla. 1978)  ( c o u r t  had 

i n h e r e n t  power t o  order payment of n o n s t a t u t o r y  fees t o  i n d i g e n t  

d e f e n s e  w i t n e s s e s )  . 'I [T lhe  i n h e r e n t  power of c o u r t s  is  s u f f i c i e n t  

t o  afford us t h e  remedy n e c e s s a r y  fo r  t h e  p r o t e c t i o n  of r i g h t s  of 

i n d i g e n t  defendants cha rged  w i t h  crimes." I n  re Order on P rosecu-  

t i o n  of Cr i m i n a l  Appeals by t h e  Ten th  Judicial C i r c u i t  P u b l i c  

Defende r ,  561  So. 2d 1130, 1133 (Fla. 1990)  ( q u o t i n g  an u n p u b l i s h e d  

o r d e r  r e q u i r i n g  c o u n t i e s  t o  pay for appel la te  c o u n s e l  for i n d i g e n t  

a p p e l l a n t s ) ;  see also Makemson V.  M a r t i n  County ,  491 So. 2d 1109  

( F l a ,  1986)  ( c o u r t  had i n h e r e n t  power t o  assure  a d e q u a t e  r e p r e s e n -  

t a t i o n  fo r  i n d i g e n t  d e f e n d a n t s  b y  awarding  a t t o r n e y  fees i n  e x c e s s  

of t h e  s t a t u t o r y  maximum for a p p o i n t e d  c o u n s e l ) .  
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In this instance, requiring meaningful access to judicial, 

prosecution, and police agency files for post-conviction motions is 

not different from requiring free copies of prosecution files for 

pre-conviction trials. If this Court had the inherent power in 

1967 to mandate the latter, then it now has the inherent power to 

insist on the former. The relevant considerations in 1967 are the 

same today because requiring meaningful access to judicial, prose- 

cution, and police agency files for post-conviction motions pro- 

motes the cause of fairness and preserves the Act's constitutional- 

ity. Accordingly, this Court should make the same decision in this 

case that it made in 1967 when it approved Rule 1.22O(i). 

F. Indiqent inmates seekinq meaninqful access to public 
records should not have to file a post-conviction motion 

first or show why they want access to the records. 

Generally, prisoners seeking free copies of or  free mailing of 

public documents in their own case should allege that they are 

insolvent, that they a re  in prison, and that they are preparing to 

file a post-conviction motion. If they have previously been found 

insolvent, they should not have to obtain a new order of insolven- 

cy, because persons in prison presumptively remain insolvent. If 

they have not previously been found to be insolvent and the amount 

of free assistance required is small (such as the $10.90 involved 

in this case), it is probably simpler and cheaper for the custodian 

just to accept an allegation of insolvency. If the amount of free 

assistance required is great, however, the custodian may require 

the prisoner to obtain an order of insolvency. 

Prisoners should not have to file a post-conviction motion 

first before requesting public records. As previously argued, sec- 

23 



tion 57.081 authorizes the free services of clerks and sheriffs for 

public records requests prior to filing post-conviction motions. 

Mendvk v. State, 592 So. 2d 1076 (Fla. 1992), contemplated that 

public records would normally be obtained before filing post-con- 

viction motions. Moreover, for state attorney and police records, 

prisoners do not and cannot know what is in them and hence can 

hardly file the requisite post-conviction motion first. Wealthy 

persons do not have to file their motions first. 

Prisoners also should not have to make a particularized show- 

ing of why these documents will help them. Once again, they often 

will not have enough knowledge of what is in state attorney and 

police f i l e s  to make this showing. In addition, Britt v. North 

Carolina, 404  U . S .  226 (1971), held that an indigent defendant 

claiming the right to a free transcript d i d  not bear the burden of 

showing how it would be useful or of proving that alternatives to 

transcripts were inadequate. A similar holding should apply here 

because wealthy persons would not have to make a showing of need. 

G. Procedural matters 

The certified question in this case asks this Court to deter- 

mine the procedures under which public records should be disclosed 

to indigent prisoners. In what follows, the AssociationAdiscusses 

some of the procedures that might be necessary. The relevant con- 

siderations here are complex, however, and undersigned counsel 

doubts that he thought of everything that should be considered. 

Consequently, this Court would benefit from the recommendations of 

the Criminal Rules Committee before making a final decision. The 

Committee might also d e v i s e  a standard form to be used by prison- 
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1 
ers. Accordingly, the Association recommends that this Court ask 

the Rules Committee to produce a form and propose permanent rules 

to replace any temporary rules that this Court promulgates now. 

1. The Association notes initially, as it has already argued, 

that clerksr police agencies, and state attorneys can respond to 

public records requests from indigent inmates in various ways. 

First, they might mail copies of the records to the inmates. This 

method may be the most convenient, although it might often be more 

expensive than the alternatives. Second, they might bring the 

inmates to the place where the records are stowed. This choice 

might not be unusual for inmates still in a county jail across the 

street from the state attorney's office or if the case file con- 

tains massive amounts of material .* Third, these agencies might 
send their actual case files to the prison, where inmates can view 

them under supervision before the prison returns them. This last 

choice might in many cases be the least expensive, because the o n l y  

additional costs would be a f e w  dollars for postage plus the cost 

of supervision time at the prison. (The Act requires the State to 

incur the latter cost in any event.) Many agencies might decline 

to exercise this last choice, not wanting to lose temporary control 

of the original case file. The Association does not care what 

choice an individual agency makes, as long as indigent prisoners 

have the same meaningful access to materials that might help them 

challenge their confinement that wealthy persons have. 

4 Bringing inmates 
state attorney's office 
cause the inmates would 
at the county jail. 

from the state prison system back to the 
might deter public records requestsr be- 
lose gain time while in transit and while 
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2. Woodson v. Durocher, 588 So. 2d 6 4 4  (Fla. 5th DCA 1991), 

said that public defenders are subject to the act, but Woodson was 

clearly wrong on this point. Although a public defender's person- 

nel or fiscal records may be subject to the Act, a public defend- 

er's trial files are not. A public defender characteristically 

opposes the State and as such is not a state agency for purposes of 

the A c t  because it performs a private function "in furtherance of 

its representation of an indigent client." Kisht V. Duqqef, 574 

So. 2d 1066, 1069 (Fla. 1990); Polk  County v. Dodson, 4 5 4  U.S.  312 

(1981) . Certainly, allowing journalists and state attorneys to 

inspect the trial f i l e s  of public defenders would chillingly affect 

the candor of attorney-client communications, as well as unfairly 

favoring those defendants wealthy enough to hire private lawyers. 

3 .  This does not mean that public defenders and the private 

defense bar have no part to play in providing materials to indigent 

defendants in prison. The source of defense lawyers' obligations 

to their clients is not the Act but rather Kiqht's holding that 

records in defense counsels' possession are not public because they 

belong to the clients. This holding was consistent with other 

cases directing defense counsel to provide their clients with docu- 

ments in their case files, such as depositions and appellate tran- 

scripts. Thompson v .  Unterberqer, 577 So. 2d 684 (Fla. 2d DCA 

1991); Dubose v .  Shelnutt, 566 So. 2d 921 (Fla. 5th DCA 1990); 

Bermed v .  Tacher, 565 So. 2d 833 (Fla. 3d DCA 1990); Dennis v. 

Brummer, 479 S o .  2d 857 (Fla. 3d DCA 1985); see also Fla. Bar R. 

Prof. Cond. 4-1.16 (d) (ttUpon termination of representation, a 
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lawyer shall . . . surrender[] papers and property to which the 
client is entitled."). 

On the other hand, defense counsel need not provide clients 

with the contents of an "office file relating to matters involving 

professional services performed f o r  a particular client as to a 

particular matter." Dowda and Fields, P . A .  v. Cobb, 452 So.  2d 

1140, 1142 (Fla. 5th DCA 1984); Woodson. The distinction between 

documents "relating to professional services" and other documents 

such as depositions and transcripts is less than clear, but it is 

perhaps similar to the distinction in Rokal between official docu- 

ments (which are publicly accessible) versus trial preparation 

materials, notes, and drafts (which are not). 562 So. 2d at 327. 

WQodson, Dubose, and Thompson held that indigent public de- 

fender clients are entitled to receive transcripts and depositions 

previously provided at public expense, but they must pay postage 

for these documents and are not entitled to other documents without 

paying copying costs. The third district in Bermed and Dennis, 

however, appeared to hold or imply that indigent public defender 

clients were entitled to a l l  documents at no charge. The resolu- 

tion of this possible conflict among the district courts depends in 

part on how responsibilities are allocated among clerks, defense 

counsel, and the state attorney. To the extent that inmates are 

entitled to free access to public records, however, they should not 

have to pay postage. 

4. Under a broad interpretation of the right to public ac- 

cess, a prisoner could receive multiple free copies of the same 

document (such as a search warrant) from the police agency, state 
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V 

a t t o r n e y ,  p u b l i c  defender  , and c o u r t  c lerk.  A governing p r i n c i p l e  

should be t h a t  p r i s o n e r s  a r e  n o t  e n t i t l e d  t o  m u l t i p l e  f ree  cop ie s  

of t h e  same documents. Consequently,  t h i s  Court  and t h e  Criminal  

R u l e s  Committee may need t o  d e t e r m i n e  how r e s p o n s i b i l i t i e s  w i l l  be 

a l l o c a t e d  among t h e  va r ious  agenc ie s .  

The Assoc ia t ion  sugges t s  t h a t  p r i s o n e r s  need n o t  have f r e e  

access  t o  o r  f r e e  cop ie s  of documents p r e v i o u s l y  provided a t  no 

charge t o  t h e i r  appointed counse l .  For t h i s  reason ,  defense  coun- 

s e l  should be r e spons ib l e  f o r  providing i n d i g e n t s  w i t h  d e p o s i t i o n s  , 
o t h e r  d i scove ry  items, t r a n s c r i p t s ,  and a p p e l l a t e  r eco rds .  

Besides t h e s e  records  a l r e a d y  provided t o  defense  counse l ,  t h e  

p r o s e c u t i o n ' s  f i l e s  c o n s i s t  of records  f i l e d  i n  c o u r t  and r eco rds  

not  f i l e d  i n  c o u r t .  State  a t t o r n e y s  could be r e spons ib l e  f o r  t h o s e  

undisc losed  p u b l i c  records  no t  f i l e d  i n  c o u r t ,  because c o u r t  c lerks  

have a s t a t u t o r y  d u t y  t o  provide f r e e  cop ie s  of o f f i c i a l  c o u r t  

documents t h a t  a re  f i l e d  . I n  a d d i t i o n ,  u n l i k e  state a t t o r n e y s ,  

clerks w i l l  know what c o u r t  documents have a l r e a d y  been provided 

t h e  defendant  as p a r t  of a record on appea l .  Prosecut ion  documents 

no t  f i l e d  i n  c o u r t  probably have t h e  g r e a t e s t  i n t e r e s t  t o  i n m a t e s  

and have t h e  g r e a t e s t  j u s t i f i c a t i o n  t o  be provided a t  no charge ,  

p r e c i s e l y  because t h e  p rosecu to r s  d i d  n o t  p r e v i o u s l y  d i s c l o s e  them. 

Providing f r e e  access on ly  t o  t h o s e  documents i n  t h e i r  f i l e s  t h a t  

were n o t  p r e v i o u s l y  d i s c l o s e d  would s u b s t a n t i a l l y  reduce t h e  

expense t o  s t a t e  a t t o r n e y s .  

C l e r k s  could be r e spons ib l e  f o r  documents i n  t h e  c o u r t  f i l e  i n  

accordance with t h e i r  s t a t u t o r y  d u t y  under s e c t i o n  57.081. They 

need n o t  provide d e p o s i t i o n s  and t r a n s c r i p t s  t h a t  a r e  defense  coun- 
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sel's r e s p o n s i b i l i t y .  An argument could be made t h a t  de fense  coun- 

sel  t y p i c a l l y  r e c e i v e  many o t h e r  o f f i c i a l  c o u r t  documents which 

should n o t  be provided a g a i n .  Determining e x a c t l y  which documents 

defense  counse l  r ece ived ,  however, w i l l  o f t e n  be d i f f i c u l t .  Some 

p u b l i c  defender  o f f i c e s ,  f o r  example, do n o t  r e c e i v e  w r i t t e n  judg- 

ments and s e n t e n c e s  o r  do n o t  r e c e i v e  them i n  every  case. More- 

ove r ,  on ly  t h e  c l e rk ' s  c o p i e s  show t h e  dates of f i l i n g ,  which a r e  

o f t e n  s i g n i f i c a n t .  Consequently,  t h e  clerk should be r e spons ib l e  

t o  i n d i g e n t  i n m a t e s  f o r  providing f r e e  cop ie s  of o f f i c i a l  c o u r t  

documents. I f  t h e  clerk has  p r e v i o u s l y  provided an i n d i g e n t  

a p p e l l a n t  with records a s  p a r t  of an appea l ,  these r eco rds  need not 

be provided aga in .  

Undersigned counse l  does n o t  know much about p o l i c e  agency 

f i l e s  and hence cannot make recommendations about provid ing  free 

access t o  t h e s e  f i l e s .  Pol ice  agenc ie s  migh t  be made r e spons ib l e  

for anything no t  given t o  t h e  p rosecu to r .  

5. Many p u b l i c  records i n  c o u r t ,  p rosecu t ion ,  and p o l i c e  

files concern r o u t i n e  matters which a re  h a r d l y  eve r  of i n t e r e s t  t o  

i n d i g e n t  defendants .  I t  may be p o s s i b l e  t o  d e v i s e  procedures  t o  

exclude t h e s e  documents u n l e s s  t h e  inmate makes a p a r t i c u l a r i z e d  

showing of need.  For example, a non-exhaustive l ist  of routine 

c o u r t  documents of t h i s  s o r t  i nc ludes  t h o s e  r e l a t i n g  t o  p r e - t r i a l  

release, o r d e r s  and motions t o  d e t a i n ,  su re t i e s ,  bond, b a i l ,  powers 

of a t t o r n e y ,  hear ing  o r  c o u r t  dates,  s t a t u s  conferences ,  d i v i s i o n  

t r a n s f e r s ,  cont inuances ,  n o t i c e s  t o  appear ,  w r i t t e n  p l e a s  of no t  

g u i l t y ,  subpoenas, p r a e c i p e s ,  non-appearance of deponents ,  wi tness  

t r a n s p o r t a t i o n ,  payment of c o s t s ,  expenses ,  e x p e r t  wi tness  f e e s ,  
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money receipts, evidence and property receipts, and capiases. For 

obvious reasons, the clerk also need not provide copies of pro se 

documents. In undersigned counsel's experience, excluding the 

routine documents would alone eliminate fifty percent or more of 

the copies necessary. 

6. Public records include "letters, maps , books, tapes, 

photographs, films, sound recordings, or  other material, regardless 

of physical form or characteristics, made or received pursuant to 

law or  ordinance or in connection with the transaction of official 

business by any agency." S 119.011(1), Fla. Stat. (1991) The 

statutory language, "other material . . . received . . in connec- 

tion with . . . official business," is broad enough to include con- 
traband and other unusual items, such as bales of marijuana, showt- 

barreled shotguns, blood-stained clothing, or videotapes. For 

unusual items that might not reasonably be copied or sent to the 

prison fo r  inspection, the custodians might fairly require a 

showing of particularized need. If the custodians of these items 

have doubts, they can request a judge in camera to rule on the 

request, as permitted in Kokal. 562  So. 2d at 327. 
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CONCLUSION 

This Court should ho ld  that indigent inmates are entitled to 

free copies of the public records in their own casel if they are 

preparing to f i l e  post-conviction motions to challenge their 

incarceration. 
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APPENDIX 

PAGE NO. 

1. Decision of Second D i s t r i c t  C o u r t  of Appeal 
in Roesch V. State, C a s e  N o .  92-00757 ( F l a .  
2d DCA April 8,  1 9 9 2 )  Al 



pel disclosure of state attorney’s criminal 
investigation file, which he alleged would 
reveal that state attorney had possession of 
evidence favorable to defendant which it 
failed to disclose. The Circuit Court, Polk 
County, E. Randolph Bentley, J., denied 
motion to compel, finding it was not appro- 
priate vehicle to accomplish defendant’s ob- 
jectives. Defendant’s appeal was treated 
as petition for writ of certiorari. The Dis- 
trict Court of Appeal held that when mo- 
tion for postconviction relief was not yet 
filed, but request for public records was 
related to motion, defendant was entitled to 
access to public records. 

Petition granted; order quashed; 
question certified. 

1. Records -60 
After conviction and sentence become 

final, defendant is entitled to portions of 
state attorney’s criminal investigation file 
that are subject to Public Records Act. 
West’s F.S.A. 4 119.01 et seq. 

2. Records -52 

While motion for postconviction relief 
is pending, defendant may request public 
records as part of that criminal proceeding. 
West’s F.S.A. 8 119.01 et seq. 

3. Records e 5 2  

When motion for postconviction relief 
has not yet been filed, but request for 
public records is related to such motion, 
defendant is entitled to access to public 
records. West’s F.S.A. 0 119.01 et seq. 

4. Records -68 
Defendant seeking public records in 

relation to motion for postconviction relief 
is not entitled to receive copies of doc- 
uments without paying for them. West’s 
F.S.A. 4 119.01 e t  seq. 

5. Records -62 
Defendant’s request under Public 

Records Act for portions of state attor- 
effectively overruled by the authorities cited 
herein. 
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