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SUMMARY OF ARGUMENT 

Respondent requests this court decline to exercise its 

discretionary jurisdiction in the instant case. Florida Rule of 

Appellate Procedure 9.030(a)(2)(A)(ii) provides that t h e  

discretionary jurisdiction of this court may be sought where a 

district court of appea l  "expressly construe[s] a provision of 

the state or federal constitution." It appears on the face of 

the opinion of the district court, that the court did in fact 

construe t h e  double jeopardy clause. However, respondent submits 

that the district court properly construed and applied the double 

jeopardy clause to the instant case. The district court properly 

found that a defendant could be convicted of both aggravated 

battery and robbery where the offenses arose in a single 

incident. Each offense requires proof of an element the other 

does not; the aggravated battery statute addresses a different 

evil than the robbery statute; both aggrava ted  battery and 

robbery a r e  second degree felonies and thus a r e  not lesser 

included offenses of the other. This court should decline to 

exercise its discretionary jurisdiction. 
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ARGUMENT 

WHETHER THIS COURT SHOULD EXERCISE 
ITS DISCRETIONARY JURISDICTION? 

Respondent requests this court decline to exercise its 

discretionary jurisdiction in the instant case. Florida Rule of 

Appellate Procedure 9.030(a)(2)(A)(ii) provides that the 

discretionary jurisdiction of this court may be sought where a 

district court of appeal "expressly construe[s] a provision of 

the state or federal constitution.'' It appears on the face of 

the opinion of the district court, that the court did in fact 

construe the double jeopardy clause. However, respondent submits 

that the district court properly construed and applied the double 

jeopardy clause to the instant case. The district court properly 

found that a defendant could be convicted of both aggravated 

battery and robbery where the offenses arose in a single 

incident. Foster v. State, 17 F.L.W. 647  ( F l a .  5th DCA March 6, 

1 9 9 2 )  (See attached. ) Each offense requires proof o f  an 

element the other does not; the aggravated battery statute 

addresses a different evil than the robbery statute; both 

aggravated battery and robbery are second degree felonies and 

thus are not lesser included offenses of the other. This court 

should decline to exercise its discretionary jurisdiction. 



CONCLUSION 

Based on the arguments and authorities presented herein, 

respondent requests this honorable court decline to exercise its 

discretionary jurisdiction in the instant case. 

Respectfully submitted, 
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I HEREBY CERTIFY that a true and correct copy of the above 
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furnished by delivery to M . A .  Lucas, 1 1 2- A  Orange Avenue, Daytona - 
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Beach, F l o r i d a  32114, this bsx of June, 1992. 

Of Counsel, Y 

- 3 -  


















