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PRELIMINARY STATEMENT 

Respondent, the State of Florida, was the prosecution and 

Petitioner, Charles Mills, was the defendant in the Criminal 

Division of the Seventeenth Judicial Circuit, in and f o r  Broward 

County, Florida. 

Appellant before the Fourth District Court of Appeal. 

The State was Appellee and Petitioner was the 

In this brief, the parties will be referred to as they 

appear before this 

referred to as “the 

The following 

” R It 

” PB 

AB ” 

“ A ”  

All emphasis 

indicated. 

Cour t ,  except that Respondent may also be 

State. 

symbols will be used in this brief: 

= Record on Appeal 

= Petitioner’s Initial Brief 
before this Court 

= Petitioner’s Brief in the District 
Court 

= Appendix to Answer Brief 

has been added by Respondent unless otherwise 
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STATEMENT OF THE CASE 

The State of Florida points out that the information filed 

in this case, in addition to Petitioner, also named two co- 

defendants, C a r l  Rouse and Sterlin Perkins (R. 419). The two co- 

defendants were tried together, and each was found guilty of 

trafficking and conspiracy'to traffic. The conviction against 

Carl Rouse was affirmed by the District Caurt in Rouse v. State, 

583 So.2d 1111 (Fla. 4th DCA 1991). The conviction against co- 

defendant, Sterlin Perkins, was also affirmed, but the case was 

remanded for resentencing, see, Perkins v. State, 593 So.2d 324 
(Fla. 4th DCA 1992). With those clarifications, the State 

accepts Petitioner's statement of the case as it appears at page 

5 of the initial brief to the extent that it represents an 

accurate, non-argumentative recitation of the proceedings below. 

To the extent that additional procedural actions taken by 

defense counsel and the court are necessary to address the issues 

raised by Petitioner before this Court, those facts will be 

brought out in the argument portion of the brief, as done by 

Petitioner. 
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The State of 

STATEMENT OF THE FACTS 

Florida accepts Petitioner's "abbreviated 

version'' of the sta-ement of the facts as it appears at pages 6 

and 7 of the initial brief to the extent that it represents an 

accurate, non-argumentative recitation of the proceedings below. 

To the extent that this Court considers the facts as set out in 

Petitioner's initial br ie f  before the district court and attached 

to the initial brief before this Court as Exhibit A ,  those 

portions of the statement of the facts  which are argumentative, 

speculation, or editorial comments by Petitioner [See, for 

example, third full paragraph on page 4 ;  the first four lines in 

the bottom paragraph at page 8; middle paragraph at page 9; as 

well as the middle paragraph at page 1 3 1 ,  the State objects, and 

submits that they may not be considered by this Court. 

Finally, in compliance with Fla. R. App. P. 9.21O(c), and 

for a complete and fair recitation of the evidence presented at 

trial of this case, the ,,state hereby submits the following 

additions, clarifications and modifications to point out areas of 

disagreements between Petitioner and the State a3 to what 

actually occurred below. 

On direct examination, Detective Losey testified that a 

confidential informant introduced him to Petitioner in May of 

1988 (R. 2 2 ) .  That at that time he negotiated with Petitioner 

f o r  the purchase of one to 12 kilos of cocaine (R. 22). That in 

May they met once at the Burger King on Broward Blvd, and N.W. 

7th Avenue (R. 23), then they conversed on the telephone a couple 

of times subsequently thereto; but once the deal fell through in ' 
- 3 -  



May (R. 2 3 ) ,  Detective Losey had no further communications with 

Petitioner until he called Petitioner on August 15, 1988 (R, 2 3 -  

24). 

During cross-examination, Petitioner again brought out the 

fact that Detective Losey met Petitioner through a Confidential 

Informant (R. 79-80). PeFitioner identified the Confidential 

Informant as "Tom" (hereinafter referred to as CI) (R. 81-82 ) .  

Detective Losey stated that the CI was not working off any 

charges under any substantial assistance program (R. 84). The CI 

was working f o r  pay (R. 85). 

Detective Losey stated that he went to meet Petitioner, 

because Petitioner told the CI that he (Petitioner) could get 

cocaine (R, 9 2 ) .  Then when they met at the Burger King, 

Petitioner told Detective Losey "face to face" that he could get 

cocaine (R. 9 3 ) .  Detective Losey testified that the conversation 

at Burger King in May of 1988 was mainly between he and 

Petitioner (R. 9 4 ) ;  with Petitioner telling Detective Losey that 

"he had people established already that could deal drugs." (R. 

95). Detective Losey testified that once the deal fell through 

in May, he did not do anything further on Petitioner between May 

and August (R. 99-100, 102); and he did not instruct the CI to 

pursue anything with Petitioner (R. 101). Detective Losey 

explained that the deal in May fell through because at that time 

he asked Petitioner to find 12 kilos for him; that then 

Petitioner came back and said that the people with the cocaine 

were unwilling to sell 12 kilos to a white boy they did not even 

know (R. 1 0 2 ) .  Detective Losey stated that during the three- 
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month period, Petitioner did not call Losey, except for the call 

after the Burger King meeting when Petitioner called to say "his 

source wouldn't do the deal" (R. 110). 

Defense counsel attempted to have Detective Losey say that 

Losey called Petitioner everyday between May and August, b u t  

Detective Losey denied such allegations (R. 106). Detective 

Losey explained that when the 12 kilo deal fell through in May 

because Petitioner's suppliers were unwilling to sell so much to 

''a white bay they did not know,'' Detective Losey decided to let 

time pass, and then when he called in August, he asked Petitioner 

if he could get him just one kilo (R. 108). In August, 

Petitioner's response was "1'11 see what I can do.'' (R. 108) In 

response to defense counsel's allegations, Detective Losey 

pointed out that the event5 of May 1988 were described in his 

police report (R. 110), except he did not write in that "his 

people won't deal with a white man in that amount. " The report 

only says that the deal fell through, without further explanation 

(R. 111). 

With reference to the tape recordings, Detective Losey 

agreed that in the first tape of August 16, Petitioner did say 

that the CI had called him (Petitioner) that day (R. 117), but 

Detective Losey explained that he called Petitioner directly, 

that he was dealing with Petitioner directly, and did not check 

with the CI to see if or what he was talking with Petitioner 

about (R. 117-8); and that he did not call Petitioner on August 

15 on the CI's suggestion (R. 118). As far as Detective Losey 

was concerned, the CI was not involved in the August 16 

- 5 -  



negotiations (R. 121-2, 133, 146-7). Detective Losey testified 

that he received a quote of $22,000 per k i l o  of cocaine directly 

from Petitioner (R. 122-3). 

During cross-examination, defense counsel had Detective 

Losey concede that Petitioner does not say the word "supplier" in 

any of the tape recordings (R. 122, 128). That Petitioner would 

refer to the person Losey was to meet as "the boy," not supplier 

(R. 128). Detective Losey explained to the jury that when he 

testified that Petitioner was waiting f o r  his "supplier" to 

arrive, Detective Losey was just telling the jury the gist of 

what is contained in the tapes, and not a verbatim recitation of 

the words used by Petitioner in the tapes (R. 128). 

With reference to the meeting held August 16, Detective 

Losey testified that is where he met Petitioner, and also met 

Carl Rouse (hereinafter Rouse) for the first time (R. 139-40). 

At that time, both Petitioner and Rouse assured Detective Losey 

that the supplier is trust worthy, and that the supplier would 

get these soon (R. 140). See Exhibit A. However, on the 16th 

of August, even after Rouse made the telephone call in Losey's 

presence, and Detective Losey waited, the person with the cocaine 

While the tape recording of the meeting held August 16, 1988, 
between Detective Losey, Petitioner and Rouse at Petitianer's 
autobody shop was admitted into evidence ( R .  48-50), it was not 
transcribed in this record. The State urges this Court to take 
judicial notice of the transcript of the tape as it appeared in 
the record on appeal from the two co-defendants, Rouse (Case NO. 
90-1606) and Perkins (Case No. 90-1905), a copy of which is 
attached to the State's Answer Brief as Exhibit A of the ' Appendix. 
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did not arrive while Detective Losey was there on the 16th (R. 

142, 144). 

In response to further cross-examination, Detective Losey 

testified that he believed Petitioner knew Perkins (the 

supplier) , because Petitioner told Detective Losey "the supplier 
worked for the City of Sunrise." And ultimately it was 

discovered that Perkins did work for the City of Sunrise (R. 

145). 

Detective Losey denied having unrecorded telephone 

conversations with Petitioner between August 15 and August 18 ( R .  

151). Detective Losey then testified that after the several 

telephone calls on August 18, when Petitioner finally says he has 

"it" in his hands (R. 153), Losey goes over to the garage to 

consummate the transaction and Perkins is there ( R .  154). 

Once Detective Losey is introduced to Perkins, Perkins 

asked Petitioner to get "that thing out of the car" (R. 154). 

Detective Losey and Perkins walk into the office, and a few 

seconds later, Petitioner comes in with a yellow bag in his hands 

(R. 154), which contained the wrapped cocaine (R. 157). See 

Exhibit B. 2 

Once again, although the tape recording of the transaction 2 

taking place on August 18, 1988, was admitted into evidence at 
Petitioner's trial (R. 64-65), the transcript of the tape does 
not appear in this record. The State respectfully requests this 
Court take judicial notice of the transcript of the tape as it 
appears in Carl Rouse's appeal record in 4th DCA Case No. 90-  
1906, and Sterlin Perkins' appeal record in 4th DCA Case No. 90- 
1905, attached hereto as Exhibit B of the Appendix to the State's 
Answer Brief. 
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Petitioner, taking the witness stand on his own behalf, 

testified that it was only one week and a half (1%) after Torn 

(the CI) renewed their old relationship that he met Losey for the 

first time i n  May of 1988  ( R .  2 3 8 ) .  Petitioner stated that when 

Tom asked him how he would like to make some easy money (R. 2 3 9 )  

by finding some cocaine to sell a friend of Tom's that was in 

town from New York (R. 2 4 0 ) ,  Petitioner said he would think about 

it (R. 2 4 0 ) .  

Petitioner conceded he did meet Detective Losey, introduced 

to him as "Danny" at the Burger King (R. 2 4 1 ) .  During that 

meeting Petitioner knew Detective Losey was looking to buy 

cocaine, and although he told Losey he did not know anyone who 

could sell him 12 kilos (R. 2 4 2 ) ,  he did tell Detective Losey 

that he would look around f o r  someone (R. 242). Petitioner 

understood his role to be that of finding someone with 12 kilos 

of cocaine to sell to Losey. Petitioner would introduce the 

person with the 12 kilos to Losey, and Losey would deal with the 

people directly ( R .  243). 

Petitioner testified that although Tom and Losey called him 

every day throughout the three months between May and August to 

see if he came up with anyone with the cocaine (R. 2 4 4 ) ,  he 

"never looked" for anyone (R,* 244). However, he also never t o l d  

either Tom o r  Losey to stop calling him and bothering him because 

he "did not want to hurt Tom,"  saying, "I thought it would make 

him feel sort of bad." (R, 244) Although the numerous telephone 

calls were interfering with his work, Petitioner did not tell Tom 

to stop calling because he did not want "to hurt his feelings" 

- 8 -  



(R. 271-2). Petitioner did not tell Losey to stop calling, and 

did not get upset about the numerous phone calls, because 

Petitioner is "not that easy to get upset" (R. 2 7 6 - 7 ) .  

Petitioner testified that Rouse has been a friend of h i s  

fo r  a long time prior to the transactions in the case at bar (R. 

245). He stated that on the Friday, before August 16, was when 

Rouse mentioned he needed to find something else to do to make 

more money. So Petitioner told Rouse he knew a guy from New York 

(Detective Lasey) who was looking for cocaine; so that if Rouse 

could get it, the guy would pay him well (R. 246). 

Petitioner claimed that when he told Detective Losey, on 

August 16, that he was in touch with a "boy,II he was referring to 

Rouse (R. 249). Then when Petitioner and Rouse met Detective 
3 Losey on August 16, Rouse talked directly with Losey (R. 251). 

And allegedly, Petitioner did not know who Rouse was bringing in 

with the cocaine (R. 251). Petitioner a lso  stated that when he 

called Detective Losey on the 18th and said he talked to the guy, 

he was referring to Rouse (R. 254). So that he was not aware 

Perkins (the third co-defendant and supplier of the cocaine) was 

involved until Perkins showed up on the 18th (R. 254). When 

Perkins arrived, carrying two bags, Rouse said to Petitioner, 

"this is the man." (R. 255). 

The tape recording of the August 16 meeting was admitted into 
evidence a s  Exhibit 6 (R. 49-50). That tape was played f o r  the 
jury in the trial of the two co-defendants, Rouse and Perkins, 
and is attached as Exhibit A to this Brief. See also recitation 
of fact made by this Court in Rouse u.  Sta te ,  583 So.2d 1111 (Fla. 
4th DCA N0.90-1606, 1991) 
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Petitioner testified he knew Perkins from before (R, 2 5 6 ) .  

Then Perkins asked to place one of the two bags into "the trunk 

of a car" Petitioner was working on (R. 257). When Detective 

Losey arrived, Petitioner introduced Perkins to Losey as "the guy 

you have been looking for" (R. 2 5 7 - 8 ) .  After the introduction, 

Petitioner "was told to open the . . . trunk of the car. Perkins 

got the package and they walked inside." (R. 258-9). Petitioner 

claimed not to have witnessed the rest of the transaction between 

Losey and Perkins (R. 2 5 9 ) .  

On cross-examination, Petitioner conceded he had known Tom 

(the CI) since 1978 (R. 2 6 0 ) ,  but claimed never to have known 

Tom's last name (R. 261). Petitioner also conceded that when he 

accompanied Tom to meet Losey at the Burger King in May, it was 

to discuss obtaining cocaine f o r  Lasey (R. 264-5). Petitioner 

testified that he agreed to look around for someone with cocaine, 

because he was interested in the easy money Losey promised to pay 

him (R. 265-6). Petitioner conceded he intended to help 

Detective Losey locate cocaine because he was interested in the 

money Losey promised to pay him (R. 277). Petitioner knew that 

when they met in August 16, the purpose was to produce cocaine 

f o r  Losey to buy (R. 2 8 2 ) .  Those were the intentions since May, 

when he first met Losey (R. 2 8 3 ) .  

Petitioner also conceded that was him making the statements 

in the tape recordings admitted into evidence (R. 285). 

Regarding August 16, Petitioner testified that Rouse did come to 

the shop to meet Losey (R. 285), and that he heard Losey complain 

about the cocaine not being there ( R .  2 8 7 ) .  He was present when 
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Rouse made the telephone call (R. 2 8 8 ) ,  and heard Rouse tell 

Losey the guy would be there in five minutes (R. 288). 

With reference to the August 18 meeting, Petitioner 

testified that when he called Losey to say "it" was there, he did 

not know what ''it" was, although Perkins said it was cocaine (R. 

296, 302). Petitioner a lso  claimed that he did not go in the 

office with Losey and Perkins for the final transaction (R. 3 0 4 ) ,  

but did hear Detective Losey say, "this looks like it's the right 

Stuff." (R. 304-5) 
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SUMMARY OF ARGUMENT 

POINT I The District Court did not err in applying the 

harmless error rule under the particular circumstances of this 

case where the Court complied with the notice requirement of Rule 

3.410, Petitioner and his attorney were present when the court 

reinstructed the jury per their request during deliberations. 

Petitioner was able to present his objections and request f o r  

reinstruction on his entrapment defense. 

POINT 11 The jury question requested "clarification or a 

copy of the law on armed trafficking." This specific request was 

not asking for re-reading of the instructions in their entirety. 

The District Court was correct in finding the trial court 

properly and completely answered the jury question, without the 

necessity of reinstructing on the defense of entrapment. 

POINT I11 Petitioner failed to establish any police 

misconduct that would entitle him to discharge based on 

entrapment as a matter of law. Otherwise, the State presented 

substantial evidence to support the jury verdict of guilty as to 

the trafficking count. Thus, the District Court did not err in 

affirming the conviction without comment on this issue. 

POINT IV Without setting f o r t h  complete arguments or facts 

to support his allegations, Petitioner refers this Court to his 

brief filed with the District Court as to further allegations of 

reversible error. All t h e s e  issues were without merit. The 

District Court after considering same so found and affirmed the a conviction, without comment, This Court should not waste its 

valuable time in reviewing such non-meritorious issues. 
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POINT I 

THE DISTRICT COURT WAS CORRECT 
IN AFFIRMING THE CONVICTION UPON 
THE FINDING THAT THE TRIAL COURT 
COMPLIED WITH THE REQUIREMENTS 
OF FLA. R. CRIM. P. 3.410 AND 
ONLY COMMITTED HARMLESS ERROR IN 
NOT GIVING DEFENSE COUNSEL THE 
OPPORTUNITY TO BE HEARD BEFORE 
RESPONDING TO THE JURY QUESTION. 

- JURISDICTION 

This Court accepted conflict jurisdiction over the instant 

case pursuant to Art. V, g3(b)(4), Fla. Const., on the assumption 

that the opinion of the  Fourth District Court conflicts on the 

same question of law with Cherry v. State, 572  So.2d 521 (Fla. 

1st DCA 1990). However, a reading of the decision of the 

District Court makes it abundantly clear that there is no express 

and direct conflict with Cherry. Cherry involved a situation 

where defense counsel did not have notice and an opportunity to 

be heard regarding the appropriate response to a jury question. 

Thus, Cherry is distinguishable from the case at bar since here 

counsel was given notice an@ had the opportunity to preserve the 

issue by objecting to the reinstruction, and requesting that the 

instruction on entrapment be read again to the jury. 

In order fo r  two court decisions to be in express and direct 

conflict f o r  the purpose of invoking this Court's discretionary 

jurisdiction under Fla. R. App. P. 9.030(a)(2)(A)(iv), the 

decisions should speak to the same point of law, in factual 

contexts of sufficient similarity to permit the inference that 

the result in each case would have been different had the 

deciding court employed the reasoning of its brother ar father 
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court. See qenerally, Mancini v. State, 312 So.2d 732 (Fla. 

1975). In Jenkins v. State, 385 So.2d 1356, 1359 (Fla. 1980), 

This Court defined the limited parameters of its conflict review 

as follows: 

This Court may only review a decision of 
a district court of appeal that 
expressly and directly conflicts with a 
decision of another district court of 
appeal or the Supreme Court on the same 
question of law. The dictionary 
definitions of the terms 'express' 
include: 'to represent in words; to give 
expression to.' 'Expressly' is defined: 
'in an express manner, ' Websters Third 
New International Dictionary (1961 ed. 
unabr . ) 

See also, Reaves v. State, 485 So.2d 829 (Fla. 1986) see 
senerally, Ansin v. Thurston, 1 0 1  So,2d 808 (Fla. 1958); 

Withlacoochee River Electric Co-op v ,  Tampa Electric Co., 158 

S0.2d 136 (Fla. 1963). It is not appropriate to allege conflict 

based on the contents of a dissenting opinion. Jenkins. 

A comparison of the facts from the face of the opinion in 

the instant case and the facts in the Cherry opinion, make it 

abundantly clear that there is no direct and express conflict. 

The State submits that this Court should therefore withdraw its 

order accepting jurisdiction over the case. 

ARGUMENT 

Should this Court decide to proceed with review of the case, 

the State responds to Petitioner's allegations as follows. The 

facts as found by the District Court are as follows: 

During jury deliberations, the jury 
sent  a note to the trial judge. The 
Trial judge notified both counsel that 
the jury had a question. In the 
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defendant's presence, defense counsel 
asked what the question was so that it 
could be discussed. The trial judge 
refused to tell defense counsel the 
question, and told him there was no need 
to talk about it. The jury was then 
brouqht into the  courtroom. The trial 
judge said to the jury, "I have your . -  - -  
question, 'Judge Coker, could you please 
clarify or provide a copy of the law on 
armed trafficking. 'I The trial judge 
told the jury that he could not do that, 
but would reread to them the instruction 
on trafficking. The trial court then 
reread the instructions on armed 
trafficking that he had earlier given 
the jury. The trial judge then asked, 
"Does that  answer your question?" The 
jury said, rryesll and t h e n  retired to 
continued their deliberations. After 
the jury left the courtroom, the trial 
judge and defense counsel engaged in the 
following colloquy: 

MR. MORGAN: Judge, show 
my objection. We didn't 
get a chance to discuss 
that. 

THE COURT: Well, what's 
your objection? 

MR. MORGAN: I'd like to 
have entrapment read to 
them. It's not an offense 
to traffic if he was 
entrapped. 

THE COURT: I responded to 
their question exactly as 
they requested that I 
respond and your objection 
is noted. 

[Emphasis added.] 

Mills v. State, 596 So.  2d 1148, 1149 (Fla. 4th DCA 1992), 

Exhibit C. 

Petitioner now argues that the District Court erred in 

applying the harmless error rule to the circumstances of this 
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case, i.e., the trial court did not advise him of the question 

or gave counsel an opportunity to contribute to the response 

before reinstructing the jury. The State submits that because 

Petitioner and his counsel were notified of the jury question, 

were present during the communication of t h e  court with the 

jury, and then had the opportunity to preserve the record by 

voicing his objection to the reinstruction, Petitioner has 

failed to establish reversible error entitling him to a new 

trial, 

As to Petitioner s allegations that he was "foreclosed 

[from the] opportunity to assist the court in formulating . . .  
[the] response," it must be kept in mind that feasibility and 

scope of reinstruction of the jury resides within the discretion 

of the judge. Hedqes v. State, 172 So.2d 824 (Fla. 1965); Henry 

v. State, 359 So.2d 864 (Fla. 1978); Garcia v. State, 492 So.2d 

360, 366 (Fla. 1986). The record at bar is clear that during 

deliberations, the jury submitted the question to the court, in 

response, the trial court, in the presence of the Petitioner, 

defense counsel and the prasecution, recalled the jury and gave 

a reinstruction without first conferring with the parties. The 

record shows, therefore, that all necessary parties were present 

pursuant to Fla. R. Crim. P. 3.410; this complied with the 

notice requirement of the Rule. - f  See Hildwin v. State, 531 

So.2d 124, 127 (Fla. 1988); Westlund v .  State, 570 So.2d 1 1 3 3  

(Fla. 4th DCA 1990). 

As pointed out by the District Court, the cases relied 

upon by Petitioner hold that per se reversible error occurs when 
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a trial judge fails to notice defense counsel or the defendant 

of a jury question. Bradley v. State, 513 So.2d 112 (Fla. 

1987); Curtis v. State, 480 So.2d 1277 (Fla. 1985); Ivory v. 

State, 351 So.2d 26 (Fla. 1977); Lacue v. State, 562 So.2d 388 

(Fla. 4th DCA 1990). A review of all these cases shows 

situations in which counsel were not present prior to the trial 

court's responding to the jury request. In those cases, defense 

counsel were denied the opportunity to argue their positions 

regarding the jury request, or were not able to place objections 

on the record after the jury reinstructions were given. Even in 

Cherry v. State, 572 So.2d 521, 521 (Fla. 1st DCA 1990), the 

case used to obtain conflict jurisdiction - sub judice, "the 

record does not show that counsel was provided notice and an 

opportunity to participate in the discussion of the action to be 

taken on the jury's request.'' Such a situation, which is more 

akin to the situation in Bradley, is clearly not present in this 

case. 

In the case at bar, the trial court, in the presence of 

Petitioner and h i s  counsel, reinstructed the jury on the law of 

armed trafficking as requested by the jury. After the jury was 

given the reinstruction, and the jury confirmed the judge 

answered their question to their satisfaction (R. 409), defense 

counsel properly preserved t h e  issued by requesting that the 

judge also reinstruct the jury on his theory of defense of 

entrapment. Unlike the cases cited by Petitioner, the notice 

requirement of rule 3.410 was effectively satisfied because 

counsel had notice, an opportunity to argue, and to object, 
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after the reinstructions were given. Colbert v .  State, 569 

S0.2d 4 3 3 ,  435 (Fla. 1990). 

Therefore, the District Court was correct in applying the 

harmless error rule to the merits of the objection made by 

defense counsel after the judge responded to the jury question. 

See, Colbert; Hildwin v. State, 531 So.2d 124, 1 2 7  (Fla. 1988); 

Williams v .  State, 488 So.2d 62, 64 (Fla. 1986). judice, as 

in Colbert, after the jury was given the [relinstruction, 

defense counsel properly preserved the issue by objecting and 

suggesting an additional instruction on the record. Thus 

defense counsel fully argued his position that the jury should 

also be reinstructed on the defense of entrapment. Thus, unlike 

the facts in Ivory, Bradley, and Curtis, the notice requirement 

of rule 3.410 was effectively satisfied because counsel had 

notice, an opportunity to argue and to object to the 

reinstructions as given. - Id. at 435. 

As it will be discussed under issue 11, Petitioner has 

failed to show that the trial court abused its discretion in 

limiting the reinstruction to answer the specific question of 

the jury. Thus, since under this Court's mandate in Colbert; 

Hildwin; and Williams, the District Court properly applied the 

harmless error rule to the facts of this particular case to 

determine that the trial .court did not err in denying 

Petitioner's request for reinstruction on the entrapment 

defense, no reversible error has been established sub judice, 

and the District Court's affirmance of the conviction should be 

approved by this Court. 
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In support of his argument, as a side issue, Petitioner 

alleges that the trial court erred in not providing the jury 

with ''a copy of the law" by submitting the "entire" instruction 

in writing, or giving defense counsel and opportunity to point 

out case law on this issue to the judge (PB 16). The State 

would point out that defense counsel, during his opportunity to 

state his objections to the reinstruction (R. 409-410), did not 

request the court to provide the jury with a copy of the "entire 

instructions in writing." A s  found by the District Court: 

When given the opportunity to 
object, defense counsel did not object 
to the re-instruction that was given. 
H e  only objected to the trial judge's 
failure to also7 I *  give the entrapment 
instruction. Defense counsel had 
notice, an opportunity to argue, and to 
object, both before and after the trial 
judge denied his request for re- 
instruction on entrapment. 

Therefore, since the court sub judice chose to limit t h e  

reinstruction to the specific request of the jury, no error 

occurred. See, Simmons v, State, 541 So.2d 171 (Fla. 4th DCA 

1989), [when reinstructing the jury orally the court may limit 

the reinstructions so as to answer the specific request of the 

jury. However, when submitting the written instruction to the 

jury, the entire written instructions must be delivered to the 

jury as required by Fla. R. Crim. P. 3.400(c).] Thus, the 

reinstruction given was not an abuse of discretion since it was 

oral and limited to the request by the jury. Id. Immediately 

after the reinstruction, the jury asserted the judge had 

answered their question (R. 4 0 9 ) .  Thus, it should not be 

presumed that the jury wanted to hear the instructions in its 
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entirety, or that the jury wqs confused on anything other than 

"the law on armed trafficking." 

Further since Petitioner did not raise these arguments in 

the trial court, he did not  preserve the issue fo r  appellate 

review, thus, no error has been shown by Petitioner. 
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POINT I1 -- 
THE DISTRICT COURT WAS CORRECT 
IN AFFIRMING THE CONVICTION UPON 
THE FINDING THAT THE TRIAL 
COURT ' S REINSTRUCTION WAS A 
CORRECT AND COMPLETE RESPONSE TO 
THE JURY'S QUESTION. 

The question asked by the jury was: 

Judge Coker, could you please clarify or 
provide a copy of the law on armed 
trafficking . 

(R. 407). 

Generally, feasibility and scope of reinstruction of the 

jury resides within the discretion of the judge. Garcia v. 

State, 492 So.2d 360, 366 ( F h .  1986); Henry v. State, 359 So.2d 

864 (Fla. 1978). A trial judge may properly limit the 

repetition of charges to those requested. However, the repeated 

charges should be complete on the subject involved. Hedges v. 

State, 172 So.2d 824 (Fla. 1965); Lowe v. State, 500 So,2d 578 

(Fla. 4th DCA 1986). A review of the facts in this case clearly 

show that the judge properly answered the question with a 

correct and complete statement of the law, relative to the jury 

inquiry. Cf. Garcia. 

The jury question simply asked for reinstruction on "the 

law on armed trafficking." Petitioner s t r a i n s  in asserting that 

the jury wanted to hear the entirety of the instructions as 

initially read by the judge. , Further, the record is clear t h a t  

when the judge asked the jury whether his response answered the 

question, the jury responded "yes" ( R .  409). There is no room 

for speculation that the jury wanted additional instructions, or 

re-reading of any other portions of the instructions. As 
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recognized by Petitioner (PB l o ) ,  after a "short recess'' (R, 

410), the jury came back with a verdict of guilty. Therefore, 

the record does not support Petitioner's speculations that the 

jury was still confused after the reinstructions, or wanted 

additional re-instructions. 

~7 8 

It is, thus, clear that Petitioner has failed to show 

abuse of discretion in the trial court's response to the jury's 

simple request for the "law on armed trafficking" by stating the 

elements of the offense, without also re-reading the previously 

given instruction concerning the defense of entrapment. See, 
Sinqleton v. State, 512 So.2d 1159 (Fla. 3d DCA 1987). The 

trial court properly limited its response to the jury's request 

and denied Petitioner request to re-instruct the jury on 

entrapment defense. This was not misleading, Gonzalez v.  State, 

502 S0.2d 6 6  (Fla. 3d DCA 1987). 

The cases cited by Petitioner do not hold that the trial 

court must always reinstruct on the applicable defenses when it 

reinstructs on the offense charged. The instructions on armed 

trafficking did not exclude a c t s  performed under "entrapment " 

The instructions an armed trafficking was therefore complete, 

and the trial court did not abuse its discretion in refusing to 

reinstruct on the entrapment defense. See, Gitman v .  State, 4 8 2  

So.2d 367, 371 (Fla. 4th DCA 1985); Bristow v. State, 338  So.2d 

553, 556 (Fla. 3d DCA 1976); Reynolds v. State, 4 3 8  So.2d 190 

(Fla. 1st DCA 1983). 

Petitioner has failed to establish that the District Court 

erred in finding that the trial judge correctly reinstructed the 

jury, without reinstructing as to entrapment. 
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to 

POINT I11 

THE DISTRICT COURT WAS CORRECT 
IN AFFIRMING THE CONVICTION 
SINCE THE RECORD DOES NOT 
SUPPORT PETITIONER'S ALLEGATIONS 
THAT THE EVIDENCE ESTABLISHED 
ENTRAPMENT AS A MATTER OF LAW. 

In 1980, Article V of the Florida Constitution was amended 

limit this Court s mandatory review of district Court of 

appeal decisions, and to provide for discretionary review 

jurisdiction. This amendment was necessary due to the 

staggering number of cases reaching this Court. The amendment, 

thus, turned the district courts of appeal into courts with final 

appellate jurisdiction in most cases. Whipple v. State, 431 So.2d 

1011 (Fla. 2d DCA 1983). This Court accepted jurisdiction in 

the case at bar under Art. V, §3(b)(4), Fla. Const., as the 

District Court certified its opinion is in conflict with a 

decision of another district court of appeal on the specific 

issue discussed in issues I and I1 above. See, Mills v. State, 

supra; Exhibit C. Thus, although this Court does have 

jurisdiction to consider issues ancillary to those directly 

before the Court, the State urges this Court to decline to 

entertain the issue raised by Petitioner as his issues I11 and 

IV before this Court, since those issues have already been 

resolved by the District Court, they were not discussed in t h e  

opinion issued by the District Court, and the resolution of the 

issue properly before the Court does not affect the affirmance 

of the conviction by the District Court. See, Lee v. State, 501 

So.2d 591, 592 n. 1 (Fla. 1987); State v. Hill, 492 So.2d 1072 

(Fla. 1986) Trushin v. State, 425 So.2d 1126, 1130 (Fla. 1983). 

0 
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Should this Court decide to go ahead and entertain the 

issues, in response to Petitioner's allegations, the State 

submits as follows: 

e 
Equating the facts in the case at bar w i t h  the facts as 

presented by the Florida Supreme Court in State v. Hunter [and 

Conklin], 5 8 6  So.2d 319 (Fla. 1991), Petitioner argues the trial 

court erred in denying his motion fo r  judgment of acquittal at 

the end of the state's case because he either established 

entrapment "as a matter of law," or proved subjective 

entrapment. The State submits that Petitioner's allegations are 

without merit, thus the District Court was correct in affirming 

the trial court's denial of the motions, without comment. 

1 

An appellate court in reviewing the trial court's denial 

of the motion fo r  judgment of acquittal should be guided by the 

well-settled principle that a defendant, in moving for a 

judgment of acquittal, admits all facts stated in the evidence 

adduced and every conclusion favorable to the prosecution that a 

jury might fairly and reasonably infer from the evidence. Lynch 

v. State, 293 So.2d 44, 45 (Fla. 1974); McConnehead v. State, 

515 So.2d 1046, 1048 (Fla. 4th DCA 1987). A motion fo r  judgment 

of acquittal should not be granted unless it is apparent that no 

which a 

Bush v .  

0 

legally sufficient evidence has been submitted under 

jury could legally find a verdict of guilty. Lynch; 

State, 466 So.2d 1073, 1073 (Fla. 3d DCA 1984). 

conflicts in the evidence and the credibility of the i 

Because 

itnesses 

has to be resolved by the jury, the granting of the motion fo r  

judgment of acquittal cannot be based on evidentiary conflict or 
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witness credibility. Lynch; Hitchcock v. State, 413 So.2d 741, 

745 (Fla. 1982). A judgment 'should not be reversed if there is 

competent evidence which is substantial in nature to support the 

jury's verdict. Rose v. State, 425 So.2d 521 (Fla. 1982); Welty 

v. State, 402 So.2d 1159 (Fla. 1981). Any conflicts in the 

evidence are properly resolved by the jury. Jent v. State, 408 

So.2d 1024 (Fla. 1982); Hampton v. State, 549 S0.2d 1059 (Fla. 

4th DCA 1989). As held in Brewer v. State, 413 So.2d 1217, 

1219-20 (Fla. 5th DCA 1982) rev. denied, 426 So.2d 25 (Fla. 

0 

1983), 

Although the State must prove intent 
just as any other element of the crime, 
a defendant's mental intent is hardly 
ever subject to direct proof. Instead, 
the State must establish the defendant's 
intent (and jury must reasonably 
attribute such intent) based on the 
surrounding circumstances in the case. 
Keeping in mind the test to be applied 
ta a motion f o r  judgment of acquittal, a 
trial court should rarely, if ever, 
grant a motion for judgment of acquittal 
based on the State's failure to prove 
mental intent. 
[Citation and footnote omitted.] 

Traffickinq in Cocaine 

Count I of the information charged Petitioner, Carl Rouse 

and Sterlin Perkins with trafficking in cocaine in an amount in 

excess of 400 grams (R. 419). Petitioner argues that his motion 

for judgment of acquittal should have been granted because the 

evidence established entrapment as a matter of law (objective 

entrapment), as well as subjective entrapment. 

Although no specifically citing to Cruz v. State, 465 

So.2d 516 (Fla. 1985), through his analogy to the facts in 
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Hunter, 

support 

violati 

Petitioner relies on the two part test in Cruz to 

the argument that heh&stablished an objective entrapment 

n below. The State maintains that the two part 

objective test as articulated in Cruz was abolished by the 

legislature when g777.201 Fla. Stat. was enacted. State v. 

Munoz, 586 So. 2d 515 (Fla. 1st DCA 1991), rev. qranted, 5 9 8  So. 

2d 77 (Fla. 1992); Gonzalez v. State, 571 So.2d 1346, 1349 (Fla. 

3d DCA 1990), rev. denied, 5 8 4  So.2d 998 (Fla. 1991). Whether 

the State's pasition is correct is currently before this Court 

in Munoz; Krajewski v. State, 597 So.2d 814 (Fla. 4th DCA 1992), 

rev. qranted, FSC Case No. 80,087 (Fla. Sept. 3 0 ,  1992); and 

Lewis v. State, 597 So.2d 842 (Fla. 3d DCA 1992), rev. granted, 

FSC Case No. 80,058 (Fla. Sep~. 3 0 ,  1992). 

In any event, even if the CKUZ test is applicable to 

Petitioner, no objective entrapment occurred. The police 

activity was designed to interrupt ongoing criminal activity. 

It was not designed to ensnare innocent individuals or induce 

the commission of criminal activity by those not otherwise 

predisposed. 

The testimony at trial was that the confidential informant 

introduced Petitioner to Detective Losey because Petitioner told 

the CI that he (Petitioner) could get cocaine (R. 92). Then 

when Detective Losey met Petitioner for the first time at Burger 

King in May of 1988, Petitipner )" himself told Detective Losey 

"face to face" that he (Petitioner) could get cocaine f o r  him 

(R. 9 3 ) .  The conversation at Burger King was mainly between 

Detective Losey and Petitioner, although the CI was present (R. 
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9 4 ) .  Petitioner was well versed in drug dealing, dealt directly 

with Detective Losey, and said that "he [Petitioner] had people 

established already that could deal drugs. 'I (R. 9 5 ) .  The deal 

arranged between Detective Losey and Petitioner in May fell 

through when Petitioner came back saying the people with the 

cocaine were unwilling to se l l  12 kilos to a white boy they did 

not know (R. 102). 

0 

Detective Losey had no further communications with 

Petitioner between May and August of 1988 (R. 99-100, 102, 108, 

110). Once the 12 kilo fell through, Detective Losey decided to 

let time pass. Then in August, without talking with the CI 

first, Detective Losey decided to call Petitioner again and 

lower his request fo r  just qne (1) kilo of cocaine (R. 108). 

Detective Losey called Petitioner himself August 15, 1988, (R. 

2 4 ) .  This conversation was taped recorded (R. 2 4 ) ,  admitted 

into evidence ( R .  32-35), and played for the jury (R. 176-178). 

At that point, Petitioner said he would check to see what he 

could do and get back with Detective Losey (R. 24, 1 0 8 ) .  The 

very next day, August 16, 1988, Petitioner called Detective 

Losey at 2:40 p . m .  to let Losey know he (Petitioner) could get a 

kilo af cocaine for $22,000 (R. 25, Tape transcript R. 179-180); 

and they attempted to conduct the transaction that afternoon or 

evening of August 16, 1988 (R. 26-38). 

0 

On August 17, 1988, the transaction was not  consummated 

because Detective Losey pretended he was going to be out of 

town, so as to not appear too anxious (R. 38-9). Then on August 

18, 1988, Petitioner called Detective Losey to say that he had 
0 
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talked to his source, and if Losey wanted the k i l o ,  Petitioner 

could get it for him (R. 4 2 ) ,  The transaction then took place 

on August 18, 1988, at Petitioner's car shop (R. 50-54). When 

Detective Losey arrived, Petitioner introduced Losey to Sterlin 

Perk ins  (R. 51), and after Perkins and Losey entered the office, 

Petitioner walked in with the bag containing the cocaine (R. 

53). Losey tested the cocaine, stated he was satisfied, and 

went outside to bring the money in, thus signaling the back up 

0 

team to come in f o r  the arrest (R. 5 4 ) .  

Except for Petitioner's self-serving testimony, the 

evidence is clear that Petitioner negotiated the sale of the 

cocaine directly with Detective Losey, not through the 

confidential informant. Petitioner negotiated the price with 

Detective Losey, and admittedly br ught both C a r l  Rouse and 

Sterlin Perkins into the transaction within 24 hours of the 

first telephone conversation with Detective Losey on August 15, 

1988. The evidence was clear that Detective Losey was 

attempting to stop Petitioner's "ongoing" drug dealing. The 

evidence was just as clear that as soon as Detective Losey 

contacted Petitioner, both,in May and then again in August, it 

did not take long fo r  Petitioner to check the possibilities out, 

and then find Carl Rouse and Sterlin Perkins to consummate the 

t r ansac t ion  the  very next day. Contrary to Petitioner's 

assertions, the confidential informant, Tom, was not working out 

a substantial assistance agreement (R. 8 4 ) .  Further, the 

negotiations for: the case at bar were conducted strictly between 

Petitioner and Detective Losey. Without  any involvement by the 
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CI. The confidential informant was not even called to testify 

at trial, although Petitioner,was well aware of his identity (R. 

81-82). Clearly, the above shows that police activity did not 

manufacture this crime. No entrapment, as a matter of law, has 

been established at bar. 

Petitioner also argues that reversal is "appropriate on 

due process grounds." In Hunter, the court stated: " By 

focusing on police conduct, this entrapment standard includes 

due process considerations." - Id., 586 So.2d at 3 2 2 .  As held by 

this Court, however, there can be no due process violation where 

the informant's testimony was not vital to the State's case. 

Jaramillo v. State, 576 So.2d 349 (Fla. 4th DCA 1991); Khelifi 

v. State, 560 So.2d 3 3 3  (Fla. 4th DCA 1990). As stated earlier, 

the alleged confidential informant, Tom, did not testify at 

Petitioner's trial, thus, it is clear that his testimony was not 

vital t o  the state's case sub judice. See, State v. Berqeron, 
589 So. 2d 462 (Fla. 4th DCA 1991) (Due process defense only 

applies when an informant is given a direct financial stake in a 

successful criminal prosecution and that informant is required 

to testify in order to produce the testimony. Citing to 

Hunter.) Further, the evidence presented at trial was clear 

that t h e  negotiations €or the transaction were conducted 

exclusively between Petitioner and Detective Losey; and that 

Petitioner had the deal arranged to be consummated within a 24- 

hour period. Thus, as was the case in Jaramillo, at 350, 

Petitioner "negotiated directly with the officers regarding the 

details of the transaction, all of whom testified against 
a 
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Petitioner" (R. 21-166). Under the facts  of this case there can 

be no vialation of Petitioner's due process rights. 
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POINT IV 

THE DISTRICT COURT WAS CORRECT 
IN AFFIRMING THE CONVICTION 
WITHOUT OPINION AS TO ISSUES 
TWO, FOUR, FIVE, SIX, SEVEN AND 
EIGHT OF PETITIONER'S BRIEF 
BEFORE THE DISTRICT COURT WHERE 
THE ISSUES ARE CLEARLY WITHOUT 
MERIT. 

Petitioner once again urges this Court to reconsider 

issues two, f o u r ,  five, six, seven and eight of his brief before 

the  District Court, even though the District Court after 

considering the issues affirmed the conviction without comment. 

The State submits that these issues are totally without merit. 

Petitioner does not even makes full arguments on the alleged 

issues, but merely refers this Court to h i s  brief in the 

District Court. As such, this Court should decline to entertain 0 - 
review of same. Should the Court decide to consider the issues, 

the State responds to Petitioner's arguments as follows: 

Sub-Issue One 

THE TRIAL COURT DID NOT ERR IN 
OMITTING FLORIDA STANDARD JURY 
INSTRUCTION 2.04(e) SINCE NO 
EVIDENCE WAS PRESENTED DURING 
TRIAL TO REQUIRE THIS 
INSTRUCTION, OR IN GIVING 
STANDARD : JURY INSTRUCTION 
2.04(c) WITHOUT PETITIONER 
REQUESTING SAME SINCE PETITIONER 
DID TAKE THE WITNESS STAND IN 
HIS BEHALF. 

Petitioner contends the trial court erred in omitting 

Florida Standard Jury Instruction 2.04(e) [Defendant's 

Statements] and in giving Standard Jury Instruction 2 . 0 4 ( c )  

[Defendant Testifying] without Petitioner having requested same. 
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The State submits that upon a review of the facts in this case, 

it is clear that Petitioner's allegations are without merit. 

The record is clear that Petitioner exercised his right to 

remain silent upon arrest, and never gave any statements to the 

police. The record is just as clear that at trial Petitioner 

took the witness stand on his own behalf, and conceded he became 

involved in the plan to sell the cocaine to Detective Losey 

because he wanted to help his "friend, Tom" who happened to be a 

confidential informant. Petitioner also acknowledged that was 

his voice in the taped telephone conversations admitted into 

evidence. 

At the charge conference, the court stated he would give 

the general standard jury instructions, and said "You all know 

the generals as well as I do." The court then inquired if 

counsel was asking for any special instructions (R. 3 2 3 ) .  The 

prosecutor asked for: the instructions on principals (R. 3 2 3 ) ,  

and the defense asked for an instruction on Entrapment, which 

was granted by the court (R. 323). The cour t  and counsel then 

discussed the lesser included offenses being requested by the 

defense, and the verdict form (R. 323 - 3 2 7 ) .  Defense counsel 

attempted to have the cour t  modify some of the language in the 

standard jury instructions (R. 3 2 7 ,  328). Defense counsel then 

requested a special definition of possession (R. 3 2 8 - 3 3 0 ) ,  and 

discussed the standards on the elements of trafficking (R. 331- 

3 3 2 ) .  Thus, after a charge conference that takes up ten pages 

of the trial transcript, and at which defense counsel took the 

opportunity to discuss modifications to the standard jury 

* 
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instructions he thought necessary, it is unconscionable for 

Petitioner to now argue on appeal that the trial court "limited" 

the charge conference, and did not give him an opportunity to 

voice his opinion as to the "generals" the court announced he 

would be reading to the jury (AB 23). 

In any event, Petitioner has failed to show reversible 

e r r o r  in the instructions as read by the trial court. 

A. Standard Jury Instruction 2 . 0 4 ( c )  [Defendant 

Petitioner contends the court erred in giving Standard 

Jury Instruction 2.04(c) where the defense made no motion OK 

request for  such instruction. The record supports the fact that 

Petitioner took the witness stand on his own behalf. The State 

submit that even though nat requested by the defense, the 

instruction was not an improper comment on the fact that 

Petitioner took the stand, and what weight the jury should give 

to his testimony. Thus, it was not error for the court on its 

own motion to give the standard jury instruction approved by the 

Florida Supreme Court to be given when the defendant testifies. 

- Cf., Bundy v. State, 455 So.2d 330, 347 (Fla. 1984); DeLaine v. 

State, 230 So.2d 168, 175 (Fla. 1970) Stewart v. State, 27 So.2d 

752 (Fla. 1946); Foqler v. State, 96 Fla. 68, 117 So. 694 

(1928); Lloyd v.  State, 218 So.2d 490 (Fla. 2d DCA 1969). 

B .  Standard Jury Instruction 2.04(e) [Defendant's 

statements]. 

It is settled that this instruction should be given when 

the state has presented evidence or testimony regarding 
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confessions or admissions made by the defense after Fifth 

Amendment right to remain silent has attached. In the case at 

bar, there was no evidence or testimony evidencing that 

Petitioner did anything but exercise his rights and made no 

confessions or admission, but maintained his plea of innocence 

from the time of his arrest and throughout the trial. Thus, 

once again the record supports the trial court's finding that 

the evidence presented at trial did not require the reading of 

this standard jury instruction (R. 402). 

Jury instructions must relate to issues concerning 

evidence received at trial. Further, the court should not give 

instructions which are confusing, contradictory, or misleading. 

Butler v. State, 493 So.2d 451, 452 (Fla. 1986). Therefore, 

under the f ac t s  of this case, the instruction was properly 

refused because there was no evidence before the jury upon which 

the instruction could have been properly based. Since the 

instruction was inapplicable to the facts and unwarranted by the 

evidence, the trial court did not err in refusing to give them. 

Flerninq v. State, 21 So.2d 345, 346 (Fla. 1945); Harvey v .  

State, 176 So. 439, 441 (Fla. 1937). To give the instruction in 

the absence of any supporting evidence would have been to 

confuse the jury, Butler. Thus, no reversible error has been 

establish by Petitioner sub judice. 
Sub-Issue Two 

THE TRIAL CQURT CONDUCTED A 

RESPONSE TO APPELLANT'S 
UNFOUNDED ALLEGATIONS OF A 
DISCOVERY VIOLATION BY THE 
STATE. 

SUFFICIENT RICHARDSON INQUIRY IN 
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Under this issue, 

and convoluted argument 

trial court's failure 

Petitioner made 

alleging per se 

o coriduct a - Ri 

an unfounded, illusive, 

reversible error in the 

hardson inquiry on an 4 

unexplained discovery violation allegedly committed by the State 

(AB 3 0 - 3 8 ) .  The State submits that since Petitioner, even in 

his appellate brief, has failed to state what prejudicial 

material the State failed to disclose, he is not entitled to 

relief on this ground. It is clear, as conceded by defense 

counsel, that the State properly provided the tape recordings to 

Petitioner pre-trial (R. 74), as well as all of Detective 

Losey's police reports (R. 7 5 ) ;  and that defense counsel took 

Detective Losey's deposition January 26, 1989 (R. 134-135); 

therefore, no valid discovery violation has been alleged or 

established in this case. 

The record on appeal is clear that through the testimony 

of Detective Losey, the State presented evidence that Detective 

Losey dealt directly with Petitioner in setting up the 

transaction. Detective Losey testified as to his "personal" 

dealing with Petitioner in setting up the transaction. In 

support of Detective Losey's testimony it was revealed that all 

conversations in which Detective Losey and Petitioner were 

involved beginning August 15, 1988, to and including August 18, 

1988, were tape recorded. All these tape recordings were 

admitted into evidence. During Detective Losey's testimony, 

defense counsel objected to Detective Losey's live testimony, 

arguing that the tapes were "the best evidence" (R. 26, 3 1 ,  42, 

Richardson u. State ,  246 S0.2d 771 (Fla. 1971) 
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50, 65) and that Detective Losey's testimony was not necessary 

(R. 31, 4 3 ) .  

At the conclusion of Datective Losey's direct testimony, 

the defense objected to the fact that the State did not publish 

the tapes to the jury, although they had been admitted into 

evidence (R. 7 1 ,  7 3 ) .  Apparently, Petitioner, even though 

corrected by the trial court (R. 7 3 ) ,  felt that i f  he published 

the tapes to the jury, that would be as if the defense had 

presented evidence (R. 7 3 ) .  At that point, Petitioner claimed 

"discovery violation" (R. 7 4 ) ,  and the court asked defense 

counsel to explain (R. 7 4 ) ,  thereby conducting a Richardson 

inquiry. In an effort to establish a discovery violation, 

defense counsel stated he was objecting to the fact that during 

his testimony, Detective Losgy said "things I have never been 

told about" (R. 74). Apparently Petitioner is complaining about 

the f ac t  that Detective Losey attributed Petitioner with using 

the word "supplier" during their taped conversations (AB 3 3 ) ;  

and second that Detective Lasey testified that Petitioner said 

the deal for 12 kilos did not go through in May 1988 because the 

person with the 1 2  kilos refused to deal with Losey, ''a white 

boy," the seller did not know (R. 74-75, AB 3 3 ) .  

During the inquiry by the Court, Petitioner conceded he 

had been supplied all tape recordings admitted into evidence, as 

well as all police reports ( R .  7 4 ,  7 5 ) .  Petitioner failed to 

inform the court what other material had been kept from him. No 

discovery violation has been shown. See, State v. Hall, 509 

So.2d 1093 (Fla. 1987). On cross examination, Detective Losey 
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clarified that in the tape recordings, Petitioner did not use 

the words "source" or "supplier" (R. 104, 122, 128). That 

Losey's testimony was his interpretation of what was contained 

in t h e  tapes, and not a verbatim recitation of the language used 

in the tapes (R. 128). Likewise, regarding the fact that the 12 

kilo deal did no t  go through in May, Detective Losey testified 

that information was contained in his police report (R, 110), 

which was in possession of the defense (R. 75), although the 

report does not say anything about "his people won't deal with a 

white man in that amount" b(R. 111). The s ta te  maintains that 

since all the information was provided to Petitioner by the 

State, Petitioner took Detective Losey's deposition in 

preparation f o r  trial; and the reason why the May deal fell 

through was not crucial or prejudicial to Petitioner's defense, 

the trial court was correct in not finding a discovery violation 

had occurred herein. - Id. Therefore, no reversible error under 

Richardson has been established by Petitioner in the case at 

bar. Cf. Hall. -- 

Relying on Lucero v. State, 564 So.2d 158 (Fla. 3d DCA 

1990), and State v. Kakas, 568 So.2d 126 (Fla. 4th DCA 1990), 

Petitioner fashions a discovery violation f o r  failure to 

disclose the identity of the confidential informant (R. 3 8 ) .  It 

must be noted that Petitioner never filed a pre-trial motion for 

disclosure. Rather the record is abundantly clear  t h a t  

Petitioner was well famili,ar with Tom, the confidential 

informant (R. 81-82). Petitioner testified that he and Tom were 

friends since 1978 ( R .  260). Petitioner raised the entrapment 
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defense, choosing not to bring Tom forward as his own witness. 

Petitioner was aware the State had not listed Tom as a potential 

witness, and yet never reques'ted disclosure, or an address for 

Tom. The State presented an overwhelming case against 

Petitioner without Tom's testimony. The record is clear that 

Tom took no part in the setting up or conducting of the 

transaction that took place between Petitioner, his two co- 

defendants, and Detective Losey between August 15 and 18, 1988. 

Thus, Petitioner's allegations as to this ground are also 

totally unfounded, and must be dismissed as being without any 

semblance of merit. 

The trial court conducted an inquiry into Petitioner's 

allegations of discovery violation (R. 74-75). Petitioner 

having been unable to specify, what material was not provided to 

him; and then during cross-examination of Detective Losey 

establishing that no "undisclosed statements (taped and untaped) 

attributed to Petitioner'' (AB 3 8 )  were in existence, is not 

entitled to the relief sought under this point on appeal. 

Sub-Issue Three 

THE TRIAL COURT DID NOT 
REVERSIBLY IN DENYING 
PETITIONER'S, MOTION FOR MISTRIAL 
OR MOTION FOR NEW TRIAL BASED ON 
DETECTIVE LOSEY'S RESPONSE TO 
PETITIONER'S QUESTION DURING 
CROSS-EXAMINATION. 

In the District Court Brief, Petitioner alleged the trial 

court reversibly erred in overruling his objection and denying 

his motions for mistrial or new trial based on Detective Losey's 

response to Petitioner's question during cross-examination. The 
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State maintains that if the response can be characterized as a 

comment on Petitioner's right to remain silent, the response was 

invited by Petitioner's argumentative questions to the 

Detective. Further, if error, the error was harmless beyond a 

reasonable doubt. Therefore, Petitioner is not entitled to a 

new trial on this basis. 

The record on appeal reveals that Petitioner's entire tone 

on cross-examination was very antagonistic and accusatory of 

Detective Losey. Petitioner was attempting to establish police 

misconduct by insinuating that the confidential informant was 

pressuring Petitioner into committing the crime at Detective 

Losey's insistence, or due to Detective Losey's lack of 

supervision over the confidential informant. The answer 

challenged by Petitioner was in response to the following 

question : 

Q. [by defense counsel]: Perkins was 
arrested. Mills [Petitioner] was 
arrested and you talked to those three 
people about what you call substantial 
assistance, didn't you? 

A. [by Detective Losey]: And nobody had 
anything to say. 

(R. 161). It is clear that the response was invited by the 

question. The witness w a ~  allowed to explain the answer in 

order that the jury would not be mislead. 

Assuming arguendo that this Court takes Detective Losey's 

response as fairly susceptible of being interpreted as a comment 

on silence, the error is subject to the harmless-error rule. 

State v. DiGuilio, 491 So.2d 1129 (Fla. 1986). In the case at 

bar, it is clear that the error, if any, was harmless beyond a 
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reasonable doubt. This was the only statement made by Detective 

Losey that could be interpreted as a comment on silence. The 

answer was invited by Petitioner's question. The Detective did 

not repeat the answer, nor did the prosecution make any mention 

of it in his opening statement or closing argument. Moreover, 

the evidence of guilt was overwhelming in this case. The 

dealings between Petitioner and Detective Losey, as well as the 

actual transaction, were tape recorded and admitted into 

evidence at trial. There is no reasonable possibility that 

Detective Losey's innocuous and short response to Petitioner's 

misleading question contributed to Petitioner's conviction. 

Therefore, no new trial is necessary on this issue. DiGuilio; 

see also, Conner v. State, 582 So.2d 750 (Fla. 1st DCA 1991). 

Sub-IsSue Four 

NO REVERSIBLE ERROR WAS 
COMMITTED IN ADMITTING INTO 
EVIDENCE THE TAPE RECORDINGS OF 
PETITIONER'S CONVERSATIONS WITH 
DETECTIVE LOSEY. 

Petitioner contends that the various taped recordings of 

the conversations between Petitioner and Detective Losey between 

August 15 and 18, 1988, were "accomplished contrary to" Chapter 

934, Fla. Stat. (AB 42), and thus it was reversible error to 

admit the tapes into evidence at trial. The State submits that 

this argument is totally without merit. 

Section 934.03(2)(c), Fla. Stat. provides: 

( c )  It is lawful under ss. 9 3 4 . 0 3 -  
934.09 for an investigative or law 
enforcement officer or a person acting 
under t h e  direction of an investigative 
or law enforcement officer to intercept 
a w i r e ,  oral, OF electronic 
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communication when -- such person is a 
party to the communication or one o f t h e  
parties to the communication has given 
prior consent to such interception and 
the purpose of such interception is to 
obtain evidence of a criminal act. 
[Emphasis added.] 

It is clear that plain language of the statute allows 

interception by a law enforcement officer 1) when such a person 

is a pasty to the communication, or 2) when one of the parties 

has given prior consent, if 3 )  the purpose of the interception 

is to obtain evidence of a crime. 

In the case at bar,  the tape-recorded conversations were 

between Petitioner and Detective Losey himself. It can be 

assumed that since Detective Losey was a party to the 

conversation, and he tape recorded his conversation for the 

purpose of obtaining evidence of trafficking against Petitioner, 

he consented to the taping o f  his conversations. Thus, the 

interception of these communications were lawful under g 9 3 4 . 0 3  

( 2 )  (c) - 
Detective Losey verified that the taped conversations were 

correct; and he testified as to the contents of the 

conversations. Petitioner too conceded that was his voice on 

the tape recordings (R. 284-5). Thus, no reversible error has 

been established under this issue either. 

Sub-Issue Five 

THE EVIDENCE WAS OVERWHELMING TO 
SUPPORT A CRIMINAL CONSPIRACY 
CONVICTION. 

Petitioner complains that the trial court erred in denying 

his motion for judgment of acquittal as to the conspiracy count. 
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Petitioner claims he cannot be found guilty by conspiring with 

Detective Losey, claiming that he did not have any kind of 

agreement with Rouse and/or Perkins (AB 4 5 ) .  As to the standard 

of review on a motion far judgment of acquittal, please see 

issue three, supra, at pp. 24-25. Under that standard, it is 

clear that Petitioner's arguments are totally without merit. 

The crime of conspiracy consists of an express or implied 

agreement between t w o  or more persons to commit a criminal 

offense. Velunza v. State, 504 So.2d 780 (Fla. 3d DCA 1987). 

The existence of an agreement to support a charge of conspiracy 

may be shown by circumstantial evidence, State v. Cristodero, 

426 So.2d 977 (Fla. 4th DCA 1982), pet. fo r  review denied, sub 

nom, O'Donnell v. State, 436 So.2d 100 (Fla. 1983); Borders v. 

State, 312 So.2d 247 (Fla. 3d DCA 1975), cert. denied, 327 So.2d 

2 4 7  (Fla. 3d DCA 1975), cert. denied, 327 So.2d 31 (Fla. 1976). 

The jury is free to infer from all of the circumstances involved 

that there was a common purpose to commit the crime. - f  See 

Harris v. State, 450 So.2d 512, 514 (Fla. 4th DCA), rev. denied, 

458 So.2d 272 (Fla. 1984); Cristodero; Manner v. State, 387 

So.2d 1014, 1016 (Fla. 4th DCA 1980). 

The record clearly supports the State's theory that 

Petitioner was actively and knowingly involved in the agreement 

and delivery of the cocaine to Detective Losey. Detective Losey 

negotiated the purchase of the kilo of cocaine with Petitioner 

on August 15, 1988. Petitioner called Detective Losey back an 

August 16, 1988, to inform him that he had someone willing to 

sell Losey the kilo of cocaine for $22,000.00. The transaction 
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when he met 

~ o s e y  was 

Petitioner c 

was to take place at Petitianer's auto shop. Petitioner called 

Losey to come over because the guy with the cocaine was to 

arrive. The evening of August 16, 1988, Petitioner and Rouse 

were waiting for Detective Losey, and insisted that the supplier 

of the cocaine was legitimate and should be arriving shortly. 

When the transaction did not  take place on August 1 6 ,  1988, 

Petitioner called Losey August 17, and then again at numerous 

times during the day an August 18, 1988, until Losey went to 

Petitioner's auto shop where Petitioner and Sterlin Perkins were 

waiting w i t h  the kilo of cocaine to sell to Detective Losey. 

a 

During his testimony' at trial, Petitioner conceded that 

Detective Losey in May 1988, he (Petitioner) knew 

looking to buy cocaine (R. 240-241, 264-5). 

nceded he was friends with Carl Rouse (R. 245), and 

he told Rouse he knew Losey,, tdho was looking to buy cocaine (R. 

246). According to Petitioner, Rouse then brought in Perkins 

( R .  246, 254). Perkins was someone that Petitioner a lso  knew 

from before (R. 256). When Perkins arrived with the cocaine, 

Petitioner knew Perkins brought the cocaine (R. 296, 302), and 

the purpose of his being at the auto shop (R. 255, 2 8 2 ) ,  because 

s i n c e  he first met Losey in May, Petitioner's intentions were to 

find someone to sell cocaine to Losey (R. 283). Petitioner 

conceded he expected to make easy money from the transaction (R. 

265-6, 277). 

Under the facts of this case, as found by the District 

Court  in the co-defendant, Fouse's case, Rouse v. State, 583 

S0.2d 1111 (Fla. 4th DCA Case NO. 90-1606, 1991), there was 
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sufficient evidence f o r  the jury to infer that Petitioner agreed 

with Perkins and Rouse to cause trafficking in cocaine to be 

committed. The evidence was adequate to sustain the jury's 

verdict. McCain v .  State, 390 So.2d 779 (Fla. 3d DCA 1980), 

rev. denied, 399 So.2d 1144 (Fla. 1981). 

Under Cumminqs v. State, 514 So.2d 406 (Fla. 4th DCA 

1987), a defendant may be found guilty of conspiracy if he had 

knowledge of its essential objective and voluntarily became part 

of it, even if he lacked knowledge of all the details of the 

conspiracy or played only a minor role in the total operation. 

The record is clear that Petitioner had knowledge of the 

essential objective since, through his own admissions at trial, 

he was the one that asked Rouse to find someone that could sell 

a kilo of cocaine to Detective Losey; that when Perkins showed 

up with the cocaine, he knew why Perkins was there, and then 

called Losey for the purpose of Perkins selling the cocaine to 

Losey. Petitioner conceded he was well aware of t h e  transaction 

to take place in his auto shop on August 18, 1988, because that 

was the intention ever since he met Losey in May of 1988 (R. 

283). Hence, even if it could be said [which cannot be said in 

this case] that Petitioner's participation was minor, the 

requirement for the offense of conspiracy has been satisfied. 

The evidence presented at trial, even without Petitioner's 

testimony, was more than enough to form a jury question; and the 

motion for judgment of acquittal was properly denied. 
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Sub-Issue Six  

THE TRIAL COURT DID NOT COMMIT 
REVERSIBLE ERROR BY MAKING 
CERTAIN COMMENTS TO DEFENSE 
COUNSEL IN THE PRESENCE OF THE 
JURY. 

Petitioner argues the trial court interfered with his 

cross-examination of Detective Loaey, and thus, he is entitled 

to a new trial. The State maintains that a review of the record 

in its entirety shows that Petitioner's allegations are without 

merit. - f  See Brawn v. State, 367 So.2d 616, 620 n.3 (Fla. 1979); 

Hayes v .  State, 368 So.2d 374, 377 (Fla. 4th DCA 1979); Lister 

v. State, 226 So.2d 238, 239 (Fla. 4th DCA 1969). 

Petitioner points to "interference" by the trial court 

with cross-examination at R. 90-91, 106, 107, 112-113, 115-116, 

119, 132, 137, 141-142, 144, 150, 153, 164, 166. A look at each 

of these citations, makes it abundantly clear that the trial 

court was simply attempting to keep order in his courtroom or 

that the court was simply ruling on objections raised by the 

State. Defense counsel's demeanor in the courtroom invited the 

comments now being challenged by Petitioner in that Petitioner 

kept repeating and asking the same questions of Detective Losey, 

the questions on cross examination were argumentative, and 

defense counsel kept arguiq with the court upon rulings made by 

the court. 

First, the State would point out that defense counsel did 

not specifically object to the court, or requested that the 

court retract the comments, or give curative instructions to the 

jury. Therefore, Petitioner has failed to preserve the issue 
e 
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for appellate review. 

1980). 
a 

Second, the F1 

reprimands , in order 

1 

Ross v. State, 386 So.2d 1191 (Fla. 

rida Supreme Court has stated that 

to constitute reversible error, must 

prejudice the party whose counsel was rebuked, and that whether 

new trial should be granted under such circumstances is within 

the trial judge's discretion. Paramore v. State, 229 So.2d 855 

(Fla. 1969). The record on appeal is clear that the rulings 

made by the trial court were correct and did not constitute 

rebuke of defense counsel so as to amount to fundamental error. 

S i n c e  Petitioner did not abject to the trial court, the 

court was unable to correct itself or retract any comment 

defense counsel found prejudicial. The rulings as they appear 

on the record were appropriate in each situation. The State 

submits that by no stretch of the imagination could they be 

deemed so prejudicial to the rights of Petitioner, that neither 

rebuke nor retraction could have eradicated its "evil " 

influence, had Petitioner raised the issue to the trial court. 

Herzoq v. State, 439 So.2d 1372, 1376 (Fla. 1983). 

While the remarks of the court were made in the presence 

of the jury, no reversible error occurred. See, Paramore; 

Baisden v. State, 203 So.2d 194 (Fla. 4th DCA 1967); Jones v. 

State, 385 So.2d 132 (Fla. 4th DCA 1980). The comments neither 

prejudiced Petitioner nar deprived him of a fair trial. Ross. 

Where it appears, as it does in the case at bar, that the 

comments could not have prejudiced the defendant's trial in any 

way, the comment will not be sufficient to require a new trial. 
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Lister; Villageliu v. State, 347 So.2d 4 4 5  (Fla. 3d DCA 1977, 

cert. denied 355 So.2d 518 (Fla. 1978). 

CONCLUSION 

WHEREFORE, based on the above and foregoing arguments and 

authorities cited therein, the State of Florida respectfully 

requests this Honorable Court withdraw its order accepting 

jurisdiction over the case, or in the alternative APPROVE t h e  

decision of the Fourth District Court of Appeal, filed March 25, 

1992, AFFIRMING the convictions entered against Petitioner. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 

i L 

Bureau Chief- West Palm Beach 

/ 

Florida Bar #441510 
111 Georgia Avenue, Suite 204 
West Palm Beach, Florida 33401 
(407) 837-5062 

Counsel fo r  Respondent 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a true copy of t h e  foregoing 

"Respondent's Answer Brief" has been furnished by U.S. Mail to: 

KAYO E. MORGAN, Esquire, Counsel  for Petitioner, 432 N.E. Third 

Avenue, Fort Lauderdale, Florida 33301, this 1 3 t h  day November, 

1992. 
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Let me roy  t h i s  t o  YOU, lodieo ond 

gentlemen, they ore Publlrhing toper or playing 

them. Uhcn i t  comes t l m a  for dellberotions, you 

nil1 be allowed t o  toke 011 of  these topes bock 

with you t o  listen as long as YOU wish t o  listen 

t o  them. Thls 1 s  not the o n l y  t i m e  thot you ore 

going t o  be heoring them, okay? 

RR. WOBLEY: You hove an objection? 

R R ,  TEhZER: Thot's been morked Exhibit 

N o .  3 ,  Judge? 

TCiE COURT:  Y e s ,  State's 3 .  

R R ,  hEFFERNAN: Dld you note my o b j e c t i o n ,  

some obJect lon? 

THE C O i l R T :  Some objection. Some ruling. 

(The followino Is o tope-recorded 

stotement P l o y e d  In open c o u r t .  n h i c h  P o r t i o n  of 

the record  i s  not certified as t o  occurocy or 

c o n t e n t , )  

(Unintelligible) 

J d o n ' t  know. 

( U n i n t e l  l i g i t d e !  

I hope not .  There I s  o l o t  o f  money. 

(Unintelligible) 

Whot? 

(Unintelligible) 
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Me 18 nolklno or nhot. 

(Unintellioi b l e )  

I hope not,  

( U n l n t a l l l g l b l e )  

This o w ' s  011 r ight .  You sure ain't 

no -- 
(lJnlnte1ligible) 

A l n ' t  no -- 
(Unintelligible) 

Oh, 

(Unintelligible) 

Biggest H o r r y .  

(Unintelligible) 

Don't wont get robbed. 

(Uninte l l i g ib le )  

Robbed. 

( U n i n t e l l i g i b l e )  

A11 r l i oh t .  T h a t ' s  OX I core ~ b o t ~ t  I 

(Unintel l igible)  

Be bock becousr I d w ' t  like h 0 n Q h g  out 

h p r e .  

(Unlntell iolble) 

You know 

(Unlnt e l  1 lgi ble 1 

Nobody -- 

R t C O R D  R E P O R T I N ' G R V  J C E  
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(Unlntellloiblc) 

I know. I know, 

(Unintelli~ible) 

Yeah, 011 r i g h t .  

(Unintelllglble) 

We con mokt  o l o t  of money. 

(Unintelligible) 

You know. 

(Unintelligible) 

All right, 

(Unintelligible) 

You know. We t o l k e e  ohout b e f o r e .  

(Unintelligible) 

Vou know. This is breoking -- 
(Unintelligible). 

(Thereupon the tope nos concluded. )  

C OhT 1 hcr ED D I R F  CT EXkr 1 &AT 1 Gh 

BY W R .  MGBLFY: 

Q That wos your v o i c e ;  correct? 

A Yes I 

Q Now, YOU obviously USP< profunity ov t h i s  

porflculor tape.  Any portlculor reason for t h a t ?  

A I om wonting t o  P O S ~  m y s e i f  as o drug 

deoler, I can't go i n  there  tolklng l l k e  o Pollce 

officer and r e a l  Pr im ond proper. Thot's not how a 
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drup daolsr is, A d r u ~  deoler 1s o drug dealer. They 

don't exact ly  oct llkt normal civllltcd persons, l f  you 

know what I m a n ,  

Q Okoy . 
(The following 1 s  a tape-recorded 

stoternent p l o y e d  i n  open court, nhlch p o r t i o n  o f  

the record is not certified as t o  accuracy or 

content I 1 

(Unintelligible) 

Nobody. 

(Unintelligible) 

A l l  them. 

(IJnIntel l lgible)  

When he going t o  come bock? 

(Unintelligible) 

I fee3 b e t t e r .  

(Unintelligible) 

J got  m y  brother's beeper r igh t  -- 
(Unintelligible) 

Cor. You con c o l l  me on t h o t  when he 

comes bock,  I n l l l  just r i d e  orourld t h l s  o r e 0  

here .  I Just don ' t  like 9- 

(Unintelligible) 

Here, mon. 

(Unlntellioible) 

1 
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s t o  

VOOh, S t l l l  -- 
(UnintclliQlble) 

Uhy do YOU do thot? Call me when he oets  

here. 1 n l l l  be dr iv ing oround. Probobly DO t o  

t h e  chicken Ploce and get some chicken.  I got 

thot beeper. Just put I n  your number. 

(Unintelligible). 

(Thereupon the tope nos concluded.) 

Q (BY Rr. Robley) Is t h i s  Particular 

r~ -- were you around any Porticulor ewiprnenl 

A N o .  Thot portlculor s to t i c  there is 

eoused by the survclllonce detectives having t h e  police 

rodio and odvlslno other surveillance detectives o f  

nhot they're heorlng. When they  t o l k  on thot  rodio, I t  

drowns out the transmission t h a t  t h e y  receive on the 

body bug. 

(The foiloning i s  o tape-recorded 

statement P l a y e d  i n  open c o u r t ,  which P o r t l o n  o f  

the record I s  not cer t i f i ed  os  t o  o c c u r o c y  or 

content .  1 

(Unlnteillglble) I 

(Thereupon the tope wos concluded.) 

4 (BY R r .  Robley1 Con YOU make thot out? 

A Come on, aan. He hos been waiting on you.  

T h o t ' s  Rr .  Rouse tolkino on the phone t o  the  phone c o l j  
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thot he received, 

Q 

A R i g h t .  

With the yellon piece o f  poper? 

(The follonjn~ i s  o tope-recorded 

statement p l o y t d  i n  open c o u r t ,  nhich portion o f  

the record is not certified os t o  occurocy or 

content.  ) 

(Unintelligible), 

Come on, mon, 

(Unintelligible) 

(Thereupon the tape nos concluded.) 

0 (BY R r .  Mobley) Uhot you hear, what 1 s  

sa id  a f t e r  tha t?  

A Yeoh, I soid how l o n g  I s  I t  Qolng t o  be. 

Then R r .  Rouse wos s t i l l  on t h e  phone tolking t o  the 

person on the other end. He soio s t i l l  be f l v e  

minutes. Then H r .  Rouse ogoiri  ta lks  t o  the c a l l e r  and 

S O Y S  come on, man. 

(The following is o tape-recoraed 

stotement played In open c o u r t ,  nhlch portion o f  

t h e  record i s  n o t  c e r t l f i e c  os t F  occurocy o r  

content .  1 

(Unintelligible). 

(Thereupon t h e  tape nos concluded.) 

Q (BY R r *  Woblty) What I s  thot 

RFCORD REPORT1 NG S E R k J C F  
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porticulor -- 
A I OR i n  the undercover cor ond I om 

aetting reody t o  lsove,  

Q Is thot the rodlo l n  the c o t  goin07 

A Right .  

(The following 1 s  o tope-recorded 

stotement played  i n  open cour t ,  which portion o f  

the r t c o r d  is not ccrtitlcd 0 s  t o  occurocy or 

content.  ) 

T h i r t y - n i n e ,  

(Thereupon the tape was concluded.) 

Q (BY RL Robleu) Uho soid thot? 

A I said t h a t .  I ant talking on the r a d i o  

thot I h l d  i n  the c a r .  I om telling the other  

surveillonce people t h a t  'I om leoving ond I om Doing t o  

crolt close b y .  

Q Could you heor Rr. Rouse on t h i s  tape 

before I osked you the question oSout his sayino contc 

on ~ D Y ,  he hos been noiting for  yoe? 

A Oh, yeoh,  

Q Num~rous other t i m e s 7  Do YOU recoll wbot 

else he said? 

A He s o i d  something o h n g  the l i n e s  of  there 

ain't golno t o  be no problem. 

Q OkoY, Did he soy onything e lse  thot you 
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aould movo this Qxhlblt lnto wldsnce  0 s  State'r 

5 or 6, I believe, 

ftiE COURT: ObJectlon? 

RR. hEFFERNAN: Some obJectlon. 

CJR, TENZER: Some objectlon. 

THE COURT: Some rullng. Received and 

f i l e d  State's 6 

R R .  H E F F E R H A k  Heorsoy. 

(State's Exhibit No.  6 wos offered and 

received ln evidence.)  

R R ,  RQBLEY: Roy I Publish t o  the  Jury  a t  

t h h  time? 

THE C O U R T :  Sure.  

(The follonino I s  o tope-recorded 

statement played I n  w e n  court, nhich P o r t i o n  o f  

the record I s  not cer t i f i ed  0 s  t o  occurocy or 

content.  1 

(Unintel l lolble  1 , 

Other day,  man. 

(Unintelliqi b l e )  

he wos h e r e ,  

Understond. Wos out fucking -- 
(Unintelligible), 

You understond. 

(Unintelligible) 
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I don't blme you, .an.  

(Unlntclllolble) 

(Thereupon the tope was shut o f f . )  

0 (By R r .  Nobley) Who nos t a l k i n g  there? 

A S t t r l i n  Perklns. 

9 Whot wos he t o l k l n o  obout? 

A He wos tolklnu about the f o c t  t h a t  the 

deol wnsn't done yesterday, because wherever he gets 

the  cocalne from, t h a t  person nos I n  M a m i  or nhotever 

and they were unovoiloble for him t o  g e t  i t .  

R R ,  HEFFERNAN: I'm s o r r y ,  Is this the 

origin01 tope or i s  t h l s  the cnhonced? 

R R .  ROBLEY: This 1 s  t h e  orioinol. 

ThE C O U R T :  Beots me. 

R R .  HEFFERNAN: I wonted t o  c lar i fy  t h o t .  

Thonk you.  

ThE C G i i R T :  Go ahead. 

(The tolloninu is 0 tope-remrded 

statement p layed in open court, which portion of  

the record I s  not certified t o  occurocy @ r  

c m t e n t .  

(Unintelllglblc). 

(Thereupon the tope nos shut o f f .  

9 (By f i r ,  Nobler) Could you t e l l  who nos 

tolking a t  thot  point? 
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A Stsrlln Perkins, 

0 Whot d i d  ha soy? 

A He t o l d  r e  tha t  yesterday he got took  tor 

four keys. I sold took for four keys? You got robbed 

for four keys ond he sold yeoh. He was robbed for  four 

k l l o s .  

(The following I s  a tape-recorded 

stotement played In open cour t ,  .wh ich  Portion of  

the record is not certlfitri 0 s  t o  occurocy or 

c o n t e n t ,  1 

(Uninte l  l l g l b l e )  

Robbed. 

(Unintelll~lble). 

No.  

(Unintclllg~bleL 

That's good looking 

(Unintelligible) 

That's Qood cocaine r ight  t h e r e ,  

(Unlntelllgible) 

Cook 011 r i g h t .  

( U n l  n t  e l l  i g l  b l e )  . 

(Thereupon the tape aas concluded.) 

0 (BY R r .  Roblcy)  Con you heor who so ld  

t h a t  P a r t i c u l a r  l o s t  phrose obout cooking UP? 

A I ' d  have t o  heor i t  ogoin. I don ' t  know. 
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I t  went bv so f a s t .  

cocolne. I f  you wont t o  ploy i t  bock .  

I heard my voles tolklno obout the 

HR. ROBLEY: With the Court 's  PcrnlsrLon. 

ThE COURT: Sure .  

(The following Is o tope-recorded 

statement p l o y t d  in open court,  which por t lon  o f  

the record is not cert i f ied as t o  accuracy or 

content ,  1 

(Unintelligible) 

He was fucklno WiorrG. You know Hhal I 

mean? 

( h l n t e l l i o l b l e )  

I don't blome you, M'I. 

(Unintelllglble) 

Fuck, you know Hey,  I know exactly -- 
(Unlntelllgible) 

Yesterday. 

(Unintelligible) 

Took f o r  four keys?  

(Unlntell~oible) 

They robbed y(?1!7 h r -  -- 
(Unintelligible) 

That's good lookinu 

(UnXntelligible) 

Yeah. 
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(Unintelllglble) 

Thot'r 80me Qood cocolne r i g h t  there.  

~Unintclllolble) 

My mon loves -- 
(Unintelligible) 

Cook UP r i g h t  -- 
(Unintelligible) 

(Thereupon the tope nos concluded.) 

Q Whot is o t  that  point? 

A Thot 's  Sterlin Perkins. I soy nil1 i t  

cook UP r l oh t ,  referrino t o  making crack ond S t e r l l n  

Perkins is commenting i t  will be good f o r  t h a t .  

(The following I s  o tope-recorded 

stotement p l o y t d  I n  open c o u r t ,  which p o r t i o n  o f  

the record 1 s  not certified as t o  accuracy or 

cont cnt . I  

(Unintelligible) 

All  right. I om teilino -- 
(Unintelligible) 

I doubt my brother-in-low -- he o l n ' t  

goins t o  see nobody.  He d m ' t  kncn n o t h i n g ,  

thinks I on buying cors  I n  here. He's r e o l  

StrOlQht, 

(Thereupon the tope nos shut o f f .  1 

Q (By fir, Robley) Is t h a t  your voice? 
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a fhot'r my voice. 

(The follonlno 1 s  o tape-recorded 

statement played in open court, which portion o f  

the record Is not certified as t o  occurocy or 

content,  1 

(Unlntellloible 1 

6c t  money from him. I nil1 get  the money 

from him. 

(Unlntelliglble) 

(Thereupon the tope i s  s h u t  o f f , )  

Q (By R r .  Roblcy) Is t h a t  the end of I t? 

A N o .  I th ink  you con heor me t ~ ~ l k l n g .  

(The following I s  o tape-recorded 

statement ployed i n  open court,  whlch p o r t l o n  of 

the record is not certified 0 s  t o  occuracy or 

content  a 1 

(Unintelligible) 

Q (By Mr . R o b l e y )  Whot's g o i n g  o n  01 that  

p o l n t ?  

A 3 om sitting in the undercover cor usfng o 

c e l l u l o r  phone t o  c o l l  Detsctlve Doughenbougq 

(The following is o tope-recorded 

statement played i n  open court, M h h h  portion of  

the record I s  not cert i f ied 0 s  t o  occurocy or 

content. 1 
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I t ' s  here, Yeoh. Yeoh. 

(Unintelllglble) 

hurry UP, non. 

(Unintelllglblc). 

(Thereupon the tope nos concluded.) 

A Thot'r the  end o f  i t .  

Q (BY R r .  Robley) NOH, 

onything else  on the  tape? 

61d you dlscuss 

A 1 went bock i n s i d e  oLer  I mode the phone 

call and I said t h a t  my brother-in-law is on h i s  noy 

over here.  Would I be o b l t  t o  o e t  more s t u f f  l o t e r  ond 

both Rills and Perkins -- 
R R s  hEFFERNAN: Objection, Your Honor, 

It's Lrrclcvont t o  any Issue I n  th ls  cose.  

ThE C O l i R T :  Overruled. Proceed.  

A Both  Rills and Perkins ossurecl m ~ ,  yes,  I 

c o u l d  g e t  more cocoine nhen I wonted I t .  P. short t i m e  

l a t e r ,  the surveillonce detectlves came i n s i d e ,  

Q (BY R r .  W o b l w )  And mode thp arrest;  1s 

t h o t  correct? 

A Thot's r l o h t ,  

Q Okoy. Now, a f ter  the defendant nos 

orrcsted, d i d  you happen t o  toke o look o t  the purse 

thot  detective -- excuse me -- thot  Defendont Perkins 
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Charles Mills appeals his 
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armed trafficking in cocaine 

and conspiracy to traffic in cocaine convictions and sentences. 

We affirm as  to a l l  issues. We write, however, to s t a t e  that the 

trial court committed harmless error when it responded to a 

question from the j u r y  without f i r s t  giving defense counsel the 

opportunity to be heard. 

During jury deliberations, t h e  jury s e n t  a note to the 

trial judge. The trial judge notified both counsel that the jury 

@ had a question. In the defendant’s presence, defense counsel 

asked what the question was so t h a t  it could be discussed. T h e  



trial judge refused to tell defense counsel the question, and 

told him there was no need to t a l k  about it. The jury was then 

brought into the courtroom. The trial judge said to the jury, 

"I have your question, 'Judge Coker, could you please clarify or 

provide a copy of the law on armed trafficking.'" The trial 

judge told the jury that he could not do t h a t ,  but would reread 

to them the instruction on trafficking. The trial court then 

reread the instructions on armed trafficking that he had earlier 

given the jury. The trial judge then asked, "Does that answer 

your question?" The jury said, "yes" and then retired to 

continue their deliberations. After the jury left the courtroom, 

the t r i a l  judge and defense counsel engaged in the following 

colloquy: 

MR. MORGAN: Judge, show my objection. We 
didn't get a chance to discuss that. 

THE COURT: Well, what's your objection? 

MR. MORGAN: I'd like to have entrapment read 
to them. It's not an offense to t r a f f i c  if 
he was entrapped. 

THE COURT: I responded to their question 
exactly as they requested that I respond and 
your objection is noted. 

Rule 3 . 4 1 0 ,  Florida Rules of Civil Procedure (1991) 

reads: 

After  the jurors have retyred to consider 
their verdict, if they request additional 
instructions . . . [sluch instructions shall 
be given . . . only a f t e r  notice to the 
prosecuting attorney and to counsel for the 
defendant. [Emphasis added.] 

We acknowledge that defense counsel's right to be present a t  re- 

instruction of the jury includes the right to participate, to 
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0 p l a c e  objections on the record, and to make full argument as to 

the reasons the jury's request should or should not be honored. 

Ivory v .  State, 351 So.2d 26, 28 (Fla. 1977). However, although 

the trial judge violated the rule when he failed to g i v e  defense 

counsel the opportunity to be heard, w e  find such error to be 

harmless. 

Initially, we distinguish those cases that hold per se 

reversible error occurs when a trial judge f a i l s  to notice 

defense counsel or the defendant of a j u r y  question. Bradley v. 

State, 513 So.2d 112 (Fla. 1957); Curtis v, S t a t e ,  480 So.2d 1277 

(Fla. 1985); Ivory v. State, 351 So.2d 26 (Fla. 1977); Lacue v .  

S t a t e ,  562  So.2d 388 (Fla. 4th DCA 1990). In this c a s e ,  the 

trial judge notified defense counsel and the defendant that t h e  

jury had a question. 

Williams v. State, 488 So.2d 63, 64 (Fla. 1986) 

reaffirmed the per se rule announced in Ivory, but held that 

"[clomrnunications outside the express notice requirements of rule 

3.410 should be analyzed using harmless errcr principles." 

Cherry v. State, 572 So. 2d 521, 522 ( F l a .  1st DCA 1990)(ernphasis 

added) found reversible error because defense counsel did not 

have "notice and an opportunity to be heard regarding t h e  

appropriate response" to a jury question. The First District, 

however, relied on Curtis, 480 So.2d 1277, which held that per 5e 

reversible error occurred when the trial judge responded to jury 

questions out of the presence of d e f e n s e  counsel and the 

defendant even though the t r i a l  judge refused to answer the 

I 

questions. The state unsuccessfully argued in Curtis that the 
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supreme court should recede from its per se rule and adopt a 

harmless error standard. The Curtis court also "reaffirmed the 

viability of Ivory" and concluded its opinion with the words of 

then Justice England that " [ a ]  'prejudice' rule would . . . 
unnecessarily embroil trial counsel, trial judges and appellate 

courts in a search for evanescent 'harm,' r e a l  or fancied." 

Curtis, 480 So.2d at 1279. Since Curtis the supreme court 

decided DiCuilio v .  State, 491 So.2d 1129, 1134 (Fla. 1986) and 

held that "automatic reversal of a conviction is only appropriate 

when the constitutional right which is violated vitiates t h e  

right to a fair trial" and limited per se reversible errors "to 

those errors which are so basic to a fair t r i a l  that their 

Id. at 1135. 

DiGuilio requires appellate courts to determine if harmless error 

infraction can never be treated as harmless." - 

ha5 occurred. - Id. Therefore, in direct conflict with C h e r r y ,  we 

hold that the harmless error rule applies where defense counsel 

and t h e  defendant have notice of a jury question but t h e  trial 

judge fails to give defense counsel the opportunity to be heard 

as to the appropriate response. 

Our examination of this entire record reveals that the 

rule 3.410 error had no effect on the trier-of-fact and we c a n  

say beyond a reasonable doubt that the error d i d  not affect the 

verdict. See DiGuilio, 491 So.2d a t  1 1 3 9 .  

As to the merits of the objection, we find no error as 

to the re-instructions given. The scope of re-instruction of a 

jury is within the discretion of the trial judge. Garcia v. 

- I  State 4 9 2  So.2d 360 (Fla.), cert. denied, 479 U.S. 1022 (1986). 
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A t r i a l  judge may properly  limit t h e  repetition of charges to 

those requested by the jury. Lowe v .  S t a t e ,  500 So.2d 578 (Fla. 

4th DCA 1986). The t r i a l  judge, in this case, correctly re- 

instructed the jury. H e  d i d  not have to re-instruct the jury as 

to entrapment. Unlike t h e  instructions for excusable and 

justifiable homicide which must be given when a trial judge re- 

instructs on the degrees of unlawful homicide, Hedqes v .  State, 

172 So.2d 824 ( F l a .  1965), the standard j u r y  instruction for the 

defense of entrapment, F l a .  S t d .  Jury Instr. (Crim.) 3.04(c)(2), 

does not define any crime. See Gitman v. State, 4 8 2  So.2d 367 

( F l a .  4th DCA 1985), called into doubt on other qrounds, Fletcher 

v.  State, 508  So.2d 506 ( F l a .  4th DCA 1987)(where j u r y  requested 

a re-instruction on t h e  "laws" of t h e  alleged crimes, theft and 

scheme to defraud, the t r i a l  court did not abuse his discretion 

in re-instructing the jury only on t h e  elements of the crimes and 

refusing the defense's request to re-instruct on "specific 

intent"). 

When given t h e  opportunity to object, defense counsel 

d i d  not object to the re-instruction that was given. He only 

objected to the trial judge's failure to also give the entrapment 

instruction. Defense counsel had notice, an opportunity to 

argue, and to object, both before and cfter the t r i a l  judge 

denied his request f o r  re-instruction on entrapment. Colbert v. 

State, 5 6 9  So.2d 4 3 3 ,  435 ( F l a .  1990). 

AFFIRMED, 

0 DOWNEY, J., and OWEN, WILLIAM C., JR., Senior Judge, concur. 
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