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PRELIMINARY STATEMENT 

P s t i t i o n e r  1s Appellant below, and was Defendant i n  t ; h ~  

t r i a l  c o u r t .  Me shall bs referred to as 'Petitioner', 

'Appellant', o r  'De fendan t ' ,  

Respondent is Appellee below,  and the state i n  t h e  trial 

court. It shall be r e f e r r e d  to as 'Appellee' or 'state', a r  

'prosecution' 

Petitioner's Initial B r i e f  on Appeal filed i n  

Court below i s  attached hareto a s  Appendix ' f i ' -  R e  

shall be mads as fallows: (Appx. ' A y *  p 1 > ,  o r  by 

expi-Bss ref erenca 

t h e  D i s t r i c t  

e r sncs  ta it 

T h e  or iginal  record i n  the appeal below s h a l l  be r e f e r r e d  to 

as fallows: I R .  I). 
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STATEMENT OF THE CASE 

P e t i t i o n e r  was t r i e d  upon a f e l o n y  i n f a r m a t i o n  sounding i n  

t w o  counts ,  t o  w i t :  T r a f f i c k i n g  i.n cocaine and consp i racy  t o  50 

t r a f f i c k  ( R .  419-4211. 

From adverse . j u ry  v e r d i c t s  i n  t h e  C i r c u i t  Cour t  f o r  t he  1.7th 

J u d i c i a l  C i r c u i t  i n  and f o r  Broward  County, Florida, P e t i t i o n s r  

appealed t o  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal ( R .  4 2 5 ) .  'The 

d i s t r i c t  c o u r t  a f f i r m e d  as  t o  all i s s u e s  r a i s e d ,  b u t  rendered a 

w r i t t e n  o p i n i o n  p o s i t i n g  c o n f l i c t  w i t h  another  d i s t r i c t  c o u r t  a f  

appeal as t o  one 0-F' the p o i n t s  argued. M I L L S  v STATE,  596 5026 

1148 (.4DCA 1992)  

[ In  cIr about 3 5  May 1992 P e t i t i o n e r  ?,jervad and filed i n  the 

d i s t r i c t  c o u r t  h i s  ' N o t i c e  to Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n '  

o f  t h i s  Cour t .  

Qn o r  about  9 June 1992 P e t i t i o n e r  served a n d  f i l e d  i n  t h i s  

Cour t  h i s  ' P s t i t i a n e r ' s  J u r i s d i c t i o n a l  B r i e f ' ,  

B y  o rde r  dated 30 September 1992 t h i s  C o u r t  accepted 

j u r i s d i c t i o n ,  scheduled o r a l  argument, and directed t h a t  t h a  

i n s t a n t  b r i e f  on th8  m e r i t s  be served by 26 October 1992. 
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::TS - 
P e t i t i o n e r  i n  h i s  i n i t i a l  b r i e f  f i l e d  i n  the  d i s t r i c t  caur.t:. 

s e t  f o r t h  a d e t a i l e d  s tatement  o f  Pacts  (pages 1 - 1 5 ) ,  and has f a r  

t h a  C o u r t ' s  convenience a t t a c h e d  t h a t  b r i e f  i n  i t s  e n t i r e t y  as an 

appendix t o  t h E  i n s t a n t  b r i e f ,  [Appendix ' A ' ,  a t t a c h e d  h e r s t o ]  

An a b b r e v i a t e d  v e r s i o n  f a l l o w s .  

P e t i t i o n e r  i n  Ap r i l /May  o f  1988 was approached by a former 

acquaintance named 'Tom' ( R .  248). [,Tom d i d  n o t  tastify a t  t h o  

t r i a l ] .  P e t i t i o n e r  was n o t  i n v a l v e d  nor  thought  t a  be i n v a l v e d  

i n  any c r i m i n a l  a c t i o n s  a t  t h a t  time, p a r t i c u l a r l y  r e s p e c t i n g  

drugs o r  drug use I R .  93, 101, 129, 239-242, 2 6 5 ) .  However, Tom 

began t o  ent ice  P e t i , t i o n e r  w i t h  the  p rospec t  o f  'easy manay' w i t h  

no r i s k ,  i f  P e t i t i o n e r  would m e r e l y  i n t r o d u c e  "a  f r i e n d "  o f  T o m " z j  

t o  someone w i t h  cocaine ( R .  239-40, 243) .  P e  t i t i a ne r ke p .t 

p u t t i n g  Tom o f f ,  Tom p e r s i s t e n t l y  p r e v a i l i n g  upon him t o  do i t  

( R .  239-2401. E v e n t u a l l y  Tom w a s  a b l e  t o  g e t  P e t i t i o n e r  t o  ga 

w i t h  him and meet Tam's ' f r i e n d '  a t  a l o c a l  B u r g e r  t i ing 

Restaurant  i n  May ( R .  240-2421. The ' f r i e n d '  t u rned  o u t  ta be an 

undercover cop named Dan L o s ~ l y  ( h e r e i n a f t e r  'Lasey '  ) ( R M  21-23, 

80-82,  9 6 ) -  T o m  was LQSE~Y 'S  p a i d  ' i n f o r m a n t '  and was work ing f o r  

Lasey as a p o l i c e  o p e r a t i v e  ( R M  21-22, 80-86,  36, 133-135). 

Present a t  the  Burger K ing i n t r o d u c t i o n  were o n l y  Tom, 

Losey, and P e t i t i o n e r  I R .  95, 109, 115). A l l e g e d  d i s c u s s i o n s  

were had a long  t h e  l i n e s  i n d i c a t e d  e a r l i e r  by Tam, Tom a s s u r i n g  

P e t i t i o n e r  t h a t  a l l  he had to do was ' f i n d  Someone w i t h  coca ine '  

( R .  22-23, 89, 93- 95" 102-103, 241-242) .  No d e a l  was s t r u c k  

however I R .  102, 105, 110). Betwsen t h a t  May meet ing and 15 
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August 1988 P e t i t i o n e r  was called o r  encountered practically 

evaryday b y  a t  l e a s t  'Tom' u r g i n g  him t o  f i n d  mrnfimne so t hey  

could make Sam@ monay ( R -  243-244) .  P e t i t i o n e r  k e p t  p u t t i n g  him 

of-?, and had a c t u a l l y  n o t  pursued f i n d i n g  anyone f o r  such a 

t r a n s a c t i o n  I R .  2-44). However, on about 1% August P e t i t i o n e r  i n  

t h e  c o u r s e  of. a c o n v e r s a t i o n  w i t h  a f r i e n d  named Rause msnt ionsd 

the  money-making p rospec t  as advanced by Tom when Rouse a l l u d e d  

to needing money ( R .  245-246). Rouse professed an i n t e r e s t  

t h e r e i n ,  and P e t i t i o n e r  mentioned t h i s  to Tom when T o m  n e x t  

c a l l e d  ( R .  2 4 7 ) -  On 1 4  August a meet ing was arranged fo r  

P e t i t i o n e r  ta i n t r o d u c e  Rouse t a  Lasey ( R ,  140, 2 5 0 ) .  L a s s y  t hen  

t o l d  Rause about t h e  'aasy money' scheme ( R .  250), Rause a t  one 

p a i n t  making a phone call t o  someone n o t  known t a  Petitionsr ( R .  

251). Rouse then  con tac ted  one Perk ins  and Perk ins  e v @ n t u a J l y  

produced the  cocaine which p r e d i c a t e d  the  a r r e s t  and charges ( R -  

53-55). P e t i t i o n e r  a t  all t imes beliavsd he was o p e r a t i n g  o n l y  

on b a h a l f  o f  and f a r  Lasey and Tam ( v i z  t h e  police) t o  f i n d  f o r  

them a saller/saurce o f  cocaine ( R .  249, 253-254, 2573 .  

F u r t h e r  r e c o r d  f a c t s  s h a l l  be r e f e r r e d  t o  i n  t h e  course  o f  

arguments h e r e i n a f t e r  as p e r t i n e n t .  



SUMMARY OF ARGUMENTS 

P O I N T  ONE:  The d i s t r i c t  c o u r t  o f  appeal  i n  i t s  opinion below 

cons t rues  t h i s  C o u r t ' s  o p i n i o n s  t o  announce abandonment o f  t h e  

p e r  s ~ l  r e v s r s i b l e  e r r o r  r u l e  where a t r i a l  c o u r t  exc ludes t h e  

accused (and h i s / h b r  counse l )  p a r t i c i p a t i n g  i n  t h e  f o r m a t i a n  o f  

t h e  a p p r o p r i a t e  response t o  a j u r y  q u e s t i o n  on a m a t t e r  o f  law 

posed d u r i n g  t h e  d e l i b e r a t i o n  process.  However? t h i s  C:ourt has 

r a t h e r  r e a f f i r m e d  i n  t h a t  c o n t e x t  t h e  per se r e v e r s i b l e  e r r o r  

r u l e ,  and t h e  m o t i v a t i o n s  o r i g i n a t i n g  t h a t  p o s t u r e  remain as 

p e r t i n e n t  today. The d i s t r i c t  c o u r t  e r r e d  a p p l y i n g  'harmless 

e r r o r '  a n a l y s i s  t o  t h e  v i o l a t i o n  o f  Rule 3.410 sub judice. 

P O I N T  TWO: The d i s t r i c t  e r r a d  r e s p e c t i n g  t h e  meri t ;  o f  t h e  sua 

sponte r e - i n s t r u c t i o n  g i v e n  by t h e  t r i a l  c o u r t .  That charge was 

n o t  responsive t o  t h e  a c t u a l  q u e s t i o n  posed by t h e  j u r y ;  t h a t  is, 

as to a p p l i c a b l e  "law". In the c i rcumstances o f  t h i s  case " t h e  

law" v i t a l l y  involved 'entrapment '  p r i n c i p l e s ,  i n t e r  a l i a ,  

P O I N T  THREE: The d i s t r i c t  c o u r t  a f f i r m e d  w i t h o u t  d i s c u s s i o n  t h e  

t r i a l  c o u r t ' s  d e n i a l  o f  P e t i t i o n e r ' s  mot ions f a r  judgment o f  

a c q u i t t a l  based on b o t h  o b j e c t i v e  and s u b j e c t i v e  entrapment. The 

r e c o r d  howaver i s  c l e a r  t h a t  i n  accord w i t h  the announcements o f  

t h i s  C o u r t  and f o u r  o f  t h e  o t h e r  d i s t r i c t  c o u r t s  o f  appeal  t h e  

f a c t s  o f  P e t i t i o n e r ' s  case e s t a b l i s h e  o b j e c t i v e  entrapment as a 

ma t te r  a f  l aw ,  N o  c r i m i n a l  a c t i v i t y  was ongoing when a police 

agent persuaded P e t i t i o n e r  t o  solicit drug sources. The palica 

c r e a t e d  any c r ime  committed i n  t h i s  case, not; P e t i t i o n e r .  

P O I N T  FOUR: Cumulat ive o t h e r  e r r o r s  were a f f i r m e d  w i t h o u t  

d i s c u s s s i o n  by t h e  d i s t r i c t  c o u r t ,  contrary ta c o n t r o l l i n g  law. 



P O I N T  ONE fiND ARGUMENT 

THE D I S T R I C T  CUURT O F  APPEAL ERRED 
EXCEPTING THE VIOLATION B Y  THE 
T R I A L  COURT OF FL.R.CR.PR. 3.410 
FROM THE PER SE R E V E R S I B L E  ERROR 
RULE ANNOUNCED B Y  T H I S  COURT IN 
I V O R Y  v STATE 

P a t i . t i o n a r  argued t h i s  issue a t  t h s  P o i n t  One an Appeal i n  

h i s  i n i t i a l  b r i e f .  [Appx. ' A ' ,  p 19-221.. 

R u l e  :3.410, F lo r ida ,  Rules o f  C r i m i n a l  Procedure, governs 

'Jury  Request ta Review Evidence o r  f o r  A d d i t i o n a l  I n s t r u c t i o n s '  

and prov ides:  

A f t e r  t h e  j u r o r s  have r e t i r e d  t o  considar t h e i r  
verdict ; ,  i.f- t h . q  raquest a d d i t i o n a l  i n s t r u c t i o n s  
a r  La have any test imony read t o  them t h e y  s h a l l  
be conducted i n t o  the cowrtraom * * * and t h e  
c o u r t  may g i v e  them such a d d i t i o n a l  i n s t r u c t i o n s  
or may order  such test imony rsad t o  them. Such 
r n s t r u c t i o n s  s h a l l  be g i v s n  and such test imony 
rsad on ly  a f t e r  n o t i c e  t o  t h e  p rasecut ing  a t to rney  
and t a  counsel. f a r  the defendant. 

I n  the t r i a l  af t h i s  cause t h e  j u r y  r e t i r e d  t o  d e l i b e r a t e  

( R .  404)  and a f t e r  a recess the p a r t i e s  wer@ summon@d back to 

c o u r t .  T h e  following co l loquy  occurred between the  judge and 

d e f e n s e  c ~ u n s e l  ( ' I M r .  Morgan' > :  

THE COURT: A l l  r i g h t .  B r i n g  i n  
have a quest ion.  

MR. MORGAN: Should we know what 
so w e  can t a l k  about it? 

T H E  COURT: We d o n ' t  n e e d  t o  t n  

the j u r y ,  They 

the ques t ion  i s  

k about it, I 
will show you i n  j u s t  a minute, Kayo, 

1 R .  4 0 7 ) .  The ~ u r y  was conducted i n t o  t h e  courtroom and t h e  

t r i a l  judge announced a s  follows: 

THE COURT: Have a seat ,  p lease .  Ladies and 
gentlemen of- t h e  j u r y ,  1 have your quest ion:  



Judge Coker, c o u l d  you p lease  c l a r i f y  o r  p r o v i d e  a 
copy o f  t h e  law on armed t r a f f i c k i n g .  

U n f o r t u n a t e l y ,  1 can do n e i t h e r  a f  those. 

( R -  4073. The .judge did no t  s t o p  t h e r e ,  b u t  c o n t i n u e d  w i t h  t h a t  

"However, what I c a n  do is ta re read  you tht3 law t h a t  I read you 

a few moments ago" ( R .  407-4081. The judge then, o f  t h e  law 

a r i g i n a l l y  read ( R "  382-399,  403-404),  re read  o n l y  t h a t  p a r t i a n  

r e s p e c t i n g  the  "elaments" a f  armed t r a f f i c k i n g  i n  cocaine, t h e  

d e f i n i t i o n  o f  " d e l i v e r y "  .I and t h e  r e s p e c t i v e  q u a n t i t y  levels o f  

cocaine ( R .  384-386, 408-409) ,  Asked by t h e  judge i f  t h a t  

answered i t s  q u e s t i o n ,  t h e  . jury responded "Yes" ( R ,  409) .  The 

j u r y  r e t i r e d  ta c o n t i n u e  i,ts d e l i b e r a t i o n s .  The f a l l o w i n g  

c o l l o q u y  then occu r red  between t h e  judge and defense counsel :  

MR.  MORGAN: J u d g e ,  show my o b j e c t i o n .  We didn't 
g e t  a chance t o  d i s c u s s  t h a t .  

THE COURT: Well, what 's  your ob jec t i on ,?  

MR.  MORGAN: I ' d  like t o  have entrapment read t o  
them. I t ' s  n o t  an o f f e n s e  t o  t r 3 f f i . c  if he was 
entrapped. 

.THE COURT: I responded t o  t h e i r  quss ' t ian e x a c t l y  
a s  they requested t h a t  I respond and y o u r  
o b j e c t i o n  i s  noted.  

( R .  409-410) "  S h o r t l y  t h e r a a f t e r  t h e  > j u r y  r e t u r n e d  w i t h  a 

v e r d i c t  of  q u i l t y  an b o t h  coun ts  ( R .  410-411) .  

P e t i t i o n e r  argued t h i s  o b j e c t i o n  f o r  r e v e r s a l  on appeal at. 

P o i n t  Dna i n  h i s  i n i t i a l  b r i e f .  I n  i ts  o p i n i o n  a f f i r m i n g  t h e  

t r i a l  j u d g e ' s  r u l i n g  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal wrote,  

We acknowledge t h a t  defense counse31's r i g h t  t o  be 
p r e s e n t  a t  r e i n s t r u c t i o n  o f  t h e  j u r y  i n c l u d e s  t h e  
r i g h t  t o  p a r t i c i p a t e ,  t o  p l a c e  o b j e c t i o n s  on t h e  
record,  and t o  make f u l l  argument as to t h e  
r a a m n s  t h e  , j u ry ' s  r e q u e s t  should o r  shou ld  n a t  be 
honored. I v o r y  v S t a t e ,  351 So.26 2 ~ ,  28 ( F l a .  
1977) .  However, a l t h o u q h  t h e  t r i a l  j u d w  v i o l a t e d  

10 



t h e  r u l e  when ha f a i l e d  t o  crive defanse counsal  
t h e  o D p a r t u n i t y  t o  be heard. w e  f i n d  such e r r o r  t u  
be harmless. 

M I L L S  v S T A T E ,  596 So,2d 1148, 1149 (4DC:A 19923, (emphasis 

s u p p l i a d ) .  The d i s t r i c t  c o u r t  d i s t i n q u i s h e d  thr-es a f  t h i s  

C o u r t ' s  cases " t h a t  h o l d  p e r  se r e v e r s i b l e  e r r o r  occu rs  when a 

t r i a l  judge f a i l s  t o  n o t i c e  defense counsel  o r  t h e  defendant o f  a 

j u r y  q u e s t i o n "  [BRADLEY v S T A T E ,  5113 Sa.2d 112 ( F l a .  1987); 

C U R T I S  v STATE, 480 So.2d 1277 ( F l a ,  1985); and I V O R Y  v STATE,  

351 Sa.2d 26 ( F l a .  1977)] on t h a  basis t h a t  " [ i l n  t h i s  case, t h e  

t r i a l  judge n o t i f i e d  defsnse counsel  and t h e  defendant t h a t  t h e  

j u r y  had a q u e s t i o n " .  596 So.2d a t  1149. The d i s t r i c t  c o u r t  

then invoked WILLIAMS v STATE, 488 So,2d 63, 64 ( F l a w  1986), f o r  

t h e  c o n s t r u c t i o n  t h a t  " [c lommunicat ions o u t s i d e  the express 

n o t i c e  requi rements a f  r u l e  3.410 shou ld  be analyzed u s i n g  

harmless e r r o r  p r i n c i p l e s " .  596 So.2d a t  1149. I t  then c i t e d  

CHERRY v S T A T E ,  572 So.2d 521, 522 ( 1 D C A  1990), which " found  

reversible e r r o r  because defense counsel  d i d  n o t  have 'notice 

an o p p o r t u n i t y  t o  be heard rBgarding t h e  a p p r o p r i a t e  response' t o  

a j u r y  q u e s t i o n " .  596 So.2d a t  1149. The d i s t r i c t  c o u r t  

con t i nued  t o  reason, howBver, t h a t  because t h e  F i r s t  D i s t r i c t  i n  

CHERRY r e l i e d  for i t s  c o n c l u s i o n  o n  this C o u r t ' s  d e c i s i o n  i n  

C U R T I S  v STATE, supra,  and t h a t  C U R T I S  p re -da ted  t h i s  C o u r t ' s  

d e c i s i o n  i n  D I G ( J I L 1 O  v S T A T E ,  491 Se.2d 1129 (Fla. 19138), 

Therefore,  i n  direct c o n f l i c t  w i t h  Cherry ,  WB h o l d  
t h a t  t h e  harmless e r r o r  rule a p p l i e s  where defense 
c o u n s e l  and t h e  defendant have n o t i c e  o f  a j u r y  
q u e s t i o n  b u t  t h e  t r i a l  judge f a i l s  ta g i v e  defense 
counsel  t h e  o p p o r t u n i t y  t o  be haard as to t h e  
a p p r o p r i a t e  response. 
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596 So.2d a t  15.50. Apparent ly the d i s t r i c t  c o u r t  reads 

DIGUIL1O"s 'harmless e r r o r '  r u l e  t o  represent t h i s  C o u r t ' s  

abandonment o f  the 'per 'se e r r o r '  r u l e  i n  the context; o f  j u r y  r-e- 

i n s t r u c t i o n  "reaPf i rmed" i n  C U R T I S .  Thus d i d  th8 d i s t r i c t  c o u r t  

conclude as a fo resa id  t h a t  "a l though the t r i a l  judcle v i o l a t e d  the 

r u l e  when he f a i l e d  t o  clive de fenm counsel the oppor tun i t y  to be 

heard, we f i n d  such Esrror to be harmless". P e t i t i o n e r  submits 

the d i s t r i c t  c s u r t  e r red  i n  50 concluding. 

This Court i n  I V O R Y  v S T A T E ,  351 So.Zd 26 I F l a .  1 9 7 7 1 ,  

decreed, respec t ing  enforcement o f  compliance w i t h  Fl.R.Cr.Pr. 

3 41.0: "We now ho ld  t h a t  i t  i s  p r e j u d i c i a l  e r r o r  f o r  a t r i a l  

judge t o  respond t o  a request f r o m  the j u r y  Without * * ;k 

defendant 's  counsel be ing present  and having the oppor tun i t y  t o  

p a r t i c i p a t e  i n  the d iscuss ion o f  the a c t i o n  t a  be taken on the  

j u r y ' s  request [which:/ r i g h t  to p a r t i c i p a t e  inc ludes  the r i g h t  t o  

place objections on record as w a l l  as th@ r i g h t  t o  rnake  f u l l  

argument as t o  the reasons  thm , jury ' 's  request should o r  should 

no t  be honared". 351 Sa.2d a t  28 (emphasis supp l i ed ) .  I n  C U R T I S  

v S T A T E ,  supra, t h i s  Court was confronted w i t h  a d i s t r i c t  c o u r t ' s  

at tempt "to avoid the per se r u l e  o f  I v o r y  b y  d i s t i n g u i s h i n g  the 

f a c t s " ,  480 So.2d a t  1277,  f n  1. The Cact r t  "exp la ined the  

reason f a r  s t r i c t  compliance w i t h  rule 3,410 Cis ,to] afTou.4 

counsel an oppor tun i t y  to perform t h e i r  respec t ive  f u n c t i o n s  

(such a s j  advise the c o u r t ,  o b j e c t ,  request additiunal 

i n s t r u c t i o n s  * * * ,  and otherwise fully p a r t i c i p a t e  i n  t h i s  f a c e t  

of the procaedinq".  480 So.2d a t  127a8. O f  paramount impor t ,  

recognized i n  CURTIS is t h a t  " t h e  s t a t e  and defendant have been 
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depr ivad a f  the r i q h t  ta  discuss t h e  a c t i o n  ta be taken, 

i n c l u d i n g  the r i g h t  t o  maks f u l l  argument". A t  1279 ( e m p h a s i s  

suppl ied)  Thus the C o u r t  " r s a f f i r m C e d ]  the v i a b i l i t y  u f  I v o r y "  

and the r e j e c t i o n  o f  a ' p r e jud icG r u l e '  i n  t h e  contex t  o f  R u l e  

3.410 compliance. Again i n  W Z L L I A M S  v S T A T E ,  s u p r a ,  the  "ho ld ing  

t h a t  v i o l a t i o n  o f  r u l e  3.410 is per se r e v e r s i b l e  e r r o r " ,  488  

Sa.2d a t  6 4 ,  was rea f f i rmed b u t  limited to the "express notice 

requirements",  u, of t h a t  r u l e .  This  C o u r t  i n  ROBERTS v STATE,  

510 5o.2d 985 (Fla. 1987)- applied tha l a t t e r  limitation and he ld  

t h a t  a " request  f o r  a v iew",  520  Sa.2d a t  891, was not " a  r s q u s s t  

by the j u r y  f o r  ' a d d i t i o n a l  i n s t r u c t i o n s  a r  t o  have any test imony 

read to them' w i t h i n  the terms o f  r u l e  3.410 I . . ?  wh@refore t h e ]  

p e r  se r e v s r s i b l e  e r r o r  r u l e  s e t  f o r t h  i n  I v o r y  [ .d id n o t , l  

a p p l [ y ] " .  - Id. T h i s  l a t t e r  case came after* DIGUILID v STATE, 

supra, was decided.. 

In BRADLEY v STATE,  513 50.2d 112 ( , F l a .  19871, also decided 

a f t e r  DIGUILIO, t h i s  Court cans idered a jur -y 's  requast du r ing  i t s  

d e l i b e r a t i o n s  t o  "read  the o r i g i n a l  police r e p o r t "  a n d  the 

judge's rasponsa t h a t  it could not  bacause the r e p o r t  was no t  i n  

evidence ( ,a t  p 11%) t o  be " a  communication * * * covered by 

Florida Rule o f  Cr iminal  Procedure 3 .410" .  A t  p 115. Recause 

,the recard  d i d  not  r e f l e c t  t h a t  " n o t i c e  o f  the j u r y ' s  i n q u i r y  was 

g iven t o  t h e  [ p a r t i e s ' l  counse ls  p r i o r  t o  the trial judgs's 

response" ( , a t  p ,1121 t h i s  Court h e l d  " t h a t  I v o r y  and C u r t i s  

mandate r a v e r s a l " .  A t  p 113. BRADLEY thus c l e a r l y  rea f f i rms  the 

par se reversible e r r o r  r u l e  i n  this s e n s i t i v e  c o n t e x t  when 

d e f e n s e  counsel is present bu t  i s  depr ived o f  " t h e  oppor tun i t y  t o  



p a r t i c i p a t e  i n  t h e  d i s c u s s i o n  of t he  a c t i o n  t o  be taken  on thEj 

j u r y ' s  r e q u e s t " .  A t  p 112, q u o t i n g  I V O R Y  (emphasis supplied) I 

find as 1s also apparent ,  t h i s  Cour t  i n  BRADLEY r e a f f i r m e d  C U R T I S  

t h a t  " l t j h e  r i g h t  t o  p a r t i c i p a t e  * * *- i n c l u d e s  t h e  r i gh t ;  tu 

p l a c e  ob jec tzons  on t h e  r e c o r d  as well as t h e  r i g h t  to make f u l l  

argument as t o  why t h e  j u r y  request  shou ld  o r  shou ld  n o t  be 

honored I.and nlatice i s  n o t  dispasitiveC, as t1he f a i l u r e  t o  

respond i n  o p ~ n  c o u r t  is a lone  s u f f i c i e n t  t o  f i n d  e r r o r " .  A L  

1 1 4 .  

T h i s  Cour t  i n  H I L D W I N  v STATE,  552 S 0 2 d  124 ( F l a .  1988), 

found 'harmless e r r o r '  where t h e  judge s e n t  a no te  i n t o  t h e  j u r y  

room to answer i ts  q u e s t i o n  d u r i n g  d e l i b e r a t i o n s  rather- than 

b r i n g i n g  t h a  j u r y  back i n t o  c o u r t .  However, i n  d o i n g  so it 

d i s t i n q u i s h e d  t h e  "c i rcumstances"  t h e r e i n  f T o r n  those i n  I V O R Y  

supra,  and CURTIS, supra,  because i n  the  l a t t e r  cases " b a t h  

counsel  were n o t i f i e d  and g i ven  t h s  o p p o r t u n i t y  t o  make t h e i r  

p o s i t i o n s  known t o  t h e  judge" and "bath counsel  concurred w i t t i  

t h e  response" proposed and made by t h e  judge. A t  127, Thus 

again t h i s  Cour t  r e a f f i r m e d  ba th  the  I V O R Y  and C U R T I S  d e c i s i o n s  

t a  be c o n t r o l l i n g  law. 

The pe r  se r e v e r s i b l e  e r r o r  r u l e  i n  the  c o n t e x t  a f  Rule 

3.410 v i o l a t i o n s  was aga in  r e a f f i r m e d  i n  CQLBERT v STATE,  5613 

So2d 435 ( F l a .  1490) ,  I n  COLBERT the  j u r y  announced i t  was 

d m d l a c k e d  as t o  Same s f  m u l t i p l e  counts ,  and asked f o r  test imony 

to be read back. The j u r y  was a d v i s s d  i n  t h e  latter respec t  that 

a read--back w a s  n o t  p o s s i b l e  u n t i l  the f a l l o w i n g  Monday, and sent  

t ram t h e  courtroom. 



A f t e r  t h e  ' jury was s e n t  f rom the  courtroom again,  
t h e  j u d q e  i n fo rmed  counsel  t h a t  she was i n c l i n e d  
t o  have the  j u r y  r e t u r n  t h e  v e r d i c t s  i t  had 
raached a n d  d e c l a r e  a m i s t r i a l  as t o  any remain ing 
counts .  

569 So2d a t  4,33 (emphasis s u p p l i e d ) .  The judge o v e r r u l e d  defense 

counsel  '5 o b j e c t i o n s  "and in fo rmed  counsel"  she was t a k i n g  t h e  

action i n d i c a t e d .  A t  p 433-434. The . j u r y  was b rough t  i n t o  c o u r t  

and in farmed of t h a t  i n t e n t i o n  o f  t h e  c o u r t  b u t  t h a t  t he  j u r y  

could i n  t he  c i rcumstances made known t o  i t  ( i n c l u d i n g  r e s p a c t i n g  

t h e  read ing  back o f  test imony o n  Monday) c o n t i n u e  it,:; 

d e l i b e r a t i o n s .  Defense counsel  o b j e c t e d  t o  t h e  l a t t e r  " o p t i o n "  

b e i n g  g i v a n  because n o t  50 adv i sed  beforehand. A t  434. The j u r y  

sho r t , l y  came back g u i l t y  on all counts,  a n d  defense counsel 

d s c l i n a d  hav ing t h e  j u r y  p a l l e d  as t o  t h e  count.% which had been 

decided and those undecided p r i o r  t o  the l a s t  charge. T h i s  Cour t  

concluded t h a t  a ' p e r  se p r e j u d i c a l  e r r o r 3  s i t u a t i o n  was not:, 

i m p l i c a t e d ,  say ing :  

Such a s i t u a t i o n  was c l e a r l y  n o t  p r e s e n t  i n  t h i s  
case - The prospective . jury  i n s t r u c t i o n s  were 
e x t e n s i v e l y  d iscussed w i t h  counsel .  Defanse 
counsel  f u l l y  argued t h e  p o s i t i o n  t h a t  a m i s t r i a l  
on all counts was warranted and ob jec ted  o n  the 
reca rd .  A f t e r  t h e  ,-jury was q i v e n  t h e  modif iad  
i n s t r u c t i o n ,  defense caunsel  properly prese rved  
t h e  i s s u e  by o b j e c t i n g  an the  record .  U n l i k e  the  
above- listed cases I I V O R Y ,  B R A D L E Y  W I L L I A M S  and 
C U R T I S  I .I the notice requirement o f  r u l e  3.410 was 
e f f e c t i v e l y  s a t i s f i e d  bscause counsel  had n o t i c e ,  
an cmporttunity t o  arque, and t o  o b j e c t ,  b e f o r e  and 
a f t e r  t he  i n s t r u c t i o n s  were qzven. 

569  So2d at; 455 (emphasis s u p p l i e d ) .  Then t h e  C o u r t  applied 

harmless e r r o r  p r i n c i p l e s  t o  t h e  m e r i t s  of  t h e  objection 50 made, 

b u t  i n i t i a l l y  c o n c l u d i n g  t h a t  a modified ' A l l e n  cha rge?  had n u t  

been  g iven  by t h e  t r i a l  c o u r t .  



Sub judice, P e t i t i o n e r ' s  counsel had n e i t h e r  n o t i c e  nor an 

oppor tun i t y  t o  argue and a b j e c t  "before * * * t h e  i n s t r u c t i o n s  

were g i vsn "  ~ I d .  Counsel (a% w e l l  as the prosecut ion)  was 

e n t i r e l y  excluded f rom knowing what the quest ion was, and the 

judge fashioned his own response t a  i t .  The t r i a l  c o u r t  i n  its 

sua sponts response i n i t i a l l y  t o l d  the <jury i t  could n e i t h e r  

"clarify o r  p rov ide  a copy s f  the law" (R. 407) as t o  the 

i nvo l ved  t r a f f i c k i n g  o f fense.  That announcement, a f  c o u r s ~ ? ,  was 

p a t a n t l y  wrong i n  t h a t  the c o u r t  can have prov ided the j u r y  a 2  

o f  the o r i q i n a l  i n s t r u c t i o n s  i n  w r i t t e n  fo rm [sjss: F 1 . R . C r . P r .  

3 .400(c ) ;  ZARATTINI v STATE,  571 sozd 555 ( ~ D C A  19soj; SIMMUNS v 

STATE,  541 Sa2d 1 7 1  ( 4 D C A  1'389); BYRD v STATE,  582 S 0 2 d  640 (SDCA 

1991)l; a- R u l e  3 .410 itself prov ides f a r  the c o u r t  g i v i n g  

" a d d i t i o n a l  i n s t r u c t i o n s "  i f  t h e  >jury requests [comrr>are 

HENDRICKSON v STATE,  556 So2d 440 (4WCA 1490) t h a t  i t  i s  

fundamental e r r o r  t o  p r e l i m i n a r i l y  i n s t r u c t  a j u r y  t h a t  i t  cannot 

have test imony raad back t o  it. du r ing  the d e l i b e r a t i o n  process; 

and BISCARDI v STATE,  511 Sa2d 575 (4DCA 1987) t h a t  i t  is e r r o r  

t o  i n s t r u c t  a j u r y  t h a t  a c o u r t  cannot r e i n s t r u c t  on the  

app l i cab le  law). N o  oppor tun i t y  to so pursuade the .judgs 

r e l a t e  t o  these a u t h o r i t i e s  was accorded counsel when the j u r y  

made t h e  requsst i t  d i d .  Respecting the request i t s e l f ,  i.e. ta 

" c l a r i f y  o r  p rov ide  a CQPY of the law on armed t r a f f i c k i n g "  (K . .  

4-07), no oppor tun i t y  was g i v e n  counsel to seek c l a r i f i c a t i o n  

thereof  i n  o r d e r  t o  f a s h r o n  an appropr ia te  response. For 

instance,  af  what "law" was thB j u r y  seeking c l a r i f i c a t i o n  01 

C O P ~ E S ?  Tha j u r y  c l e a r l y  d i d  no t  ask f o r  merely the ' d @ f i n i t i o n #  



or ‘e lements” of an affsnse, And, the c o u r t  had amended and 

clarified i t s  o r i g i n a l  i n s t r u c t i o n s  j u s t  be fore  the j u r y  

i n i t i a l l y  r e t i r e d  to d e l i b e r a t e ,  to w i t :  

THE COURT: Lat me s l u c i d a t e  on two things;,  ladies 
and gentlemen, which has been discussed up here 
[at s ide -ba r l .  When I read the law w i t h  renard tu  
entrapment, J specifically r e c a l l  t h a t  1 
i n s t r u c t e d  you t h a t  the dafense of entrapmsnt was 
being levelad a t  b o t h  counts, not  , o n l y  tha  
t r a f f i c k i n s ,  b u t  a l s o  the conspiracy t o  
t r a f f i c l k l .  I t h ink  t h a t  I made t h a t  c l e a r ,  b u t  
i f  I d i d n ’ t ,  I dn now make i t  c l e a r .  

I am going to, again, g i ve  a l i t t l e  a d d i t i o n a l  
I n s t r u c t i o n  which the defense h a s  requested and 
filed an o b j e c t i o n  to. When I say t h a t  a person, 
when i n s t r u c t i n g  on the law a? p r i n c i p a l s ,  1 
explained t h a t  person commits no c r ime  i f  they a r e  
merely p r e s e n t  when a crime i s  be ing committed b y  
another a r  o thers ,  even i f  t h a t  person also know3 
t h a t  a cr ime i s  be ing then and the re  committed by 
t h e  a ther  o r  o ther  personsj. 

C R m  403-404) .  Was the j u r y  seeking c l a r i f i c a t i o n  o r  a copy o f  

- t h a t  “ law” in the case’? The judge assumed it was not,  b u t  

w i t h o u t  ~ o u n s j 8 1 ~ ~  agreement t o  or acquiescense i n  such 

assumption. However, the judge than pcirported La do samething 

8 1 s ~  f o r  the j u r y  when he raspunded i n  the rnanmr he d i d .  

The j u r y  was thus t o l d  t h a t  the “law” w c w 1 . d  n o t  ( o r  c o u l d  

n o t )  be c l a r i f i e d  o r  copies o f  i t  prov ided,  as requestad; b u t  a 

l i m i t e d  r e - i n s t r u c t i o n  emphasizing on ly  the elements of t h e  

t r a f f i c k i n g  charge and the d e f i n i t i o n  o f  ’ d e l i v e r y ’  was 

g r a t u i t o u s l y  g iven  b y  t h e  c o u r t  t a  t h a t  j u r y  a t  a most sensitive 

stage of P e t i t i o n e r ’ s  t r i a l .  

P e t i t i o n e r  submits t h a t  the line of  a u t h o r i t i e s  promulgated 

b y  Lhi3 C o u r t  and cited hereinabove is s p e c i f i c a l l y  designed t o  

embrace sxactly s i tua t i .ans  such as developed a t  the t r i a l  below. 
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a c t i o n  to be taken, i f  any, been accorded counsel  b e f o r e  tl 

response t a  t h e  j u r y ' s  query was made, then such concerns 01- 

c o n s i d e r a t i o n s  as suggested above can have been e x p l o r e d  o r  d u l y  

developed. The failure t o  do so r a s u l t e d  i n  t h e  t r i a l  c o u r t  

emphasizing o n l y  a. p a r t  o f  i t s  o r i g i n a l  i n s t r u c t i o n s  which were 

n o t  n e c e s s a r i l y  t he  "law" as t o  which t h e  j u r y  sough-l; 

c l a r i f i c a t i a n  o r  r e - i n s t r u c t i o n .  That  unilataral a c t i o n  by t h e  

c o u r t  effectively prec luded  a, t-acard b e i n g  made, and t h e  defense 

( a s  wgll as t h e  p r o s e c u t i o n )  p a r t i c i p a t i n g  t h e r e i n .  

P e t i t i o n e r  f u r t h e r  submi ts  t h a t  t h e  u n i l a t e r a l  a c t i o n  

condoned by t h e  d i s t r i c t  c o u r t  o f  t h e  t r i a l  c o u r t  i n  t h i s  cause 

touches upan another  s e n s i t i v e  f a c e t  o f  due process o f  law. 

The Due Process Clause entitles a, person to an 
impartial and d i s i n t e r e s t e d  t r i b u n a l  i n  b o t h  c i v i l  
and c r i m i n a l  cases. Th is  requirement o f  
n e u t r a l i t y  i n  adjudicative proceedings safeguards 
t he  two central concerns o f  p r o c e d u r a l  due 
process, t h e  prevention a f  u n j u s t i f i e d  o r  mis taker ,  
d e p r i v a t i o n s  and t h e  p romot ion  of p a r t i c i p a t i o n  
and dialogue by a f f e c t e d  i n d i v i d u a l s  i n  t h e  
dec is ionmaking process.  [ C i t a t i o n  omittad] I The 
n e u t r a l i t y  requirement he lps t o  guarantee t h a t  
l i f e ,  liberty, a r  property will n o t  ba taken an 
t h e  b a s i s  o f  an erroneous o r  d i s t o r t e d  concep t lo l l  
of  t h e  f a c t s  o r  law. / C i t a t i o n  o m i t t e d ] .  fit the 
Sam@ t ime,  i t  p rese rves  bo th  t h e  appearance and 
reality o f  f a i r n e s s ,  " g e n e r a t i n g  t h e  taelingy, so 
i m p o r t a n t  t a  a popu la r  government, t h a t  j u s t i c u  
has been done," [ c i t a t i o n  a m i t t a d ]  by e n s u r i n g  
t h a t  no person w i l l  be d e p r i v e d  o f  h1s i n t e r e s t s  
i n  t h e  absence a f  a proceeding x n  which he may 
p r e s e n t  h i s  case w i t h  a%sui'ance t h a t  t h e  a r b i t e r  
is n o t  predisposed t o  f i n d  against him. * * * We 
have employed t h e  same p r i n c i p l e  i n  a v a r i e t y  OF.  
s e t t i n g s ,  demonst, r a  t i n g  t h e  pawe r f  u 1 and  
independent c o n s t i t u t i o n a l  i n t e r e s t  i n  f a i r  
a d j u d i c a t i v e  procedure.  [Footnote a m i t t a d ]  ~ 

Indeed, " j u s t i c e  must s a t i s f y  the  appearance of 
j u s t i c e ,  I' [ - c i t a t i o n  o m i t t e d ]  and t h i s  " s t r i n g s n t ,  



r u l e  may sometimes b a r  t r i a l  judges who have na 
a c t u a l  b i a s  and who would do t h e i r  v e r y  b e s t  t o  
weigh t h e  scales a f  j u s t i c e  e q u a l l y  between 
con tend ing  p a r t i e s , ”  [ c i t a t i o n s  omittsdl. 

MARSHALL v J E R R I C U ,  I N C . ,  446 US 238, 24.3-44, 64 1. E d  2d 182, 

188-89 11980j. It cannot be s e r i o u s l y  contended t h a t  

“ p a r t i c i p a t i o n  and d i a l o g u e ”  by P e t i t i o n e r  was promoted w i t h  t h e  

t r i a l  c o u r t ’ s  r e j e c t i o n  and p r e c l u s i o n  s f  h i s  counsel ’55 

a s s i s t a n c e  i n  f r a m i n g  a p roper  response t a  t h e  j u r y  i n  a c r i t i c a l  

regard,  t o  w i t :  The “ l a w ”  o f  t h @  case. Avo id ing  t h e  clear,  

mandate o f  R u l a  3.410 c a s t s  a shadow on t h e  a d m i n i s t r a t i o n  of  

justice and t h e  i n t e g r i t y  o f  t he  j u d i c i a r y ,  and foments i n  

( c r i m i n a l )  l i t i g a n t s  a p e r c e p t i o n  o f  b i a s  a g a i n s t  them emanating 

from t h e  c o u r t .  

I n  any event ,  t h e  d i s t r i c t  c o u r t  e r r e d  t a k i n g  t h e  p a s i t i o n  

t h a t  t h i s  C o u r t  has abandoned t h e  p e r  se r e v e r s i b l e  e r r o r  ru l e?  

when a v i o l a t i o n  o f  t h e  express n o t i c e  requi rements o f  Rule 3.410 

is committed by a t r i a l  judge. The o p i n i o n s  o f  t h i s  Court,  

mandate t h a t  t h e  v i a l a t i o n  a f  t h e  Rule below r e q u i r e d  r e v e r s a l  o f  

t h e  c o n v i c t i o n s  which r e s u l t e d  based thereon. Acco rd ing l y ,  t h e  

d e c i s i o n  of t h e  d i s t r i c t  c o u r t  needs be quashed, an o r d e r  

r e v e r s i n g  t h e  t r i a l  c o u r t ’ s  judgement and sentence entered,  and 

t h e  cause ramanded f o r  a new t r i a l .  
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P O I N T  TWO AND ARGUMENT 

THE D I S T R I C T  COURT OF APPEAL ERRED 
F I N D I N G  THAT THE T R I A L  COURT'S RE- 
I N S T R U C T I O N  WAS A CORRECT RESPONSE 
TO THE JURY'S QUESTION 

P e t i t i o n e r  argued t h i s  i s s u e  also a t  the  P o i n t  One on Appeal 

i n  h i s  i n i t i a l  b r i e f .  CAppx ' A ' ,  p 19-221. 

T h e  d i s t r i c t  c o u r t  i n  i t s  d e c i s i o n  p e r c e i v e s  t h a t  " C t l h e  

t r i a l  judge * * * c o r r e c t l y  r e - i n s t r u c t e d  t h e  j u r y " ,  596 Sa2d a t  

1150, when it rapeated the  o r i g i n a l  charge r e s p e c t i n g  t h e  

"elamants" of armed t r a f f i c k i n g  i n  cocaine,  t h e  d s f i n i t i c l n  a f  

" d e l i v e r y " ,  and t h e  r s s p e c t i v e  q u a n t i t y  l e v e l s  o f  cocaine ( R "  

384-386, 408-4o9). This r e - i n s t r u c t i o n  was g i v e n  pursuant  t o  t h s  

j u r y ' s  request  t h a t  t h e  c o u r t  " c l a r i f y  a r  p r o v i d e  a copy o f  l&g 

- law on armed t r a f f i c k i n g "  ( R .  407)Iemphasis s u p p l i e d )  To r sach  

t h i s  perspective, t h e  d i s t r i c t  c o u r t  d i s t i n q u i s h e d  such cases as 

HEDGES v STATE,  172 5a2d 824 ( F l a w  1965) ( r e q u i r i n g  excusable and 

j u s t i f i a b l e  homicide i n s t r u c t i o n s  be g i v e n )  upon the premise t h a t  

" t h e  s tandard  j u r y  i n s t r u c t i o n  f o r  t he  defense; o f  entrapment * * 
* does n o t  d e f i n e  any c r i m e " .  596 So2d a t  1150. F a r  suppor t  o f  

t h a t  d i s t i n c t i o n  t h e  d i s t r i c t  c o u r t  c i t e s  t o  GITlVlAN v STATE,  482 

Sa2d 367 (4DCA 1985). 

P e t i t i o n e r  submits t h e  d i s t r i c t  c o u r t ' s  r a t i o n a l e  i s  

er ronsaus and d e f i a n t  af t h e  f a c t s  i n  t h e  case sub j u d i c e ,  and 

i t s  a u t h o r i t y  i n a p p o s i t e  f o r  the  c o n s t r u c t i o n  it, seaks o f  the 

j u r y ' s  request  t o  t h e  t r i a l  c o u r t .  

F i r s t ,  t h e  j u r y  d i d  n o t  ask f o r  t h e  d e f i n i t i o n  o f  any c r i m e m  

It s i m p l y  asked f a r  c l a r i f i c a t i o n  o r  a copy o f  " t h e  l a w " .  
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Indeed, the t r i a l  c o u r t  i t s @ l f  had o r i g i n a l l y  i n s t r u c t e d  the j u r y  

t h a t  the "law w i t h  regard t o  entrapmsnt * * * was baing l e v e l s d  

a t  * * * no t  o n l y  the t r a f f i c k i n g  [count ] ,  b u t  also the  

conspiracy t a  t r a f f i c l k  coun t ] "  ( R .  405-4.04). See: STATE v 

WELLER, 590 S02d 923 ( F l a .  1992)- Thus, armed t r a f f i c k i n g  wa5 

the e s s e n t i a l  bas i s  o f  bo th  counts be ing t r i e d ,  and the j u r y  

sought clar-if icat icsn o f  " t h e  law" w i t h  respect there to .  B Y  

l i m i t i n g  r e i n s t r u c t i o n  as i t  d i d  the trial c o u r t  unduly 

emphasized the p red ica te  c r i m e  charged, without, r e s t a t i n g  " t h e  

law" app l i cab le  the ra ta  i n c l u d i n g  t h s  pr imary defense posed. 

Second, G I T M A N  supports P e t i t i o n e r ' s  argument t h a t  the  

t r i a l  judge's response was e r r o r ,  no t  the d i s t r i c t  c ~ u r t ' ~  

p o s i t i o n  t h a t  i t  " c o r r e c t l y  r e - i n s t r u c t e d  the j u r y " ,  a t  p 1150. 

I n  G I T M A N  the f o l l o w i n g  occurred: 

A f t e r  the j u r y  had r e t i r e d  t o  consider t h e i r  
v e r d i c t ,  t h e y  re tu rned w i t h  a request t h a t  they be 
g ivsn  a copy o f  the j u r y  i n s t r u c t i o n s  a r  t h a t  the 
c o u r t  " read t h e  s p e c i f i c  laws t o  v e r i f y  the 
c o l l e c t i v e  r e c o l l e c t i o n  o f  the j u r y .  " The c o u r t  
enqaged i n  a co l l oquy  w i t h  the .jury foreman t o  
clarify t h e  r s q u e s t .  T h e  c o u r t  asked what p a r t i o n  
o f  the laws the j u r y  was r e f e r r i n g  to. The 
f o r a m a n  answered, "The s p e c i f i c  s t a t u t e s  t h a t  were 
inc luded i n  the i n s t r u c t i o n s  and the wording o f  
the s t a t u t e s . "  T o  which the judge sa id ,  "You mean 
the laws g i v i n g  * * * a l l eged  cr imas?" and t h e  
f oreman answered y e s "  A f t e r  a d iscuss ion  w i t h  
counsel, du r ing  which appe l l an ts  requastsd the 
c o u r t  to g i v e  the d e f i n i t i o n  o f  spec i f ic  i n t e n t  
again a s  w e l l  as the s t a t u t a r y  elements o f  the 
offenses, the c o u r t  r a i n s t r u c t e d  the j u r y  on the  
s t a t u t o r y  elem@nts on ly .  

482 5oZd at 3 7 0 .  The appellate c o u r t  an that scenar io  c o n c l u d e d  

t h a t  because the , jury c l e a r l y  souclht o n l y  the d e f i n i t i o n  of the 

o f f e n s e  i nvo l ved  and t h e  trial c o u r t ' s  r e - i n s t r u c t i o n  t racked the  
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elcmsnts o f  t h e  a p p l i c a b l e  s t a t u t e  i n c l u d i n g  t h e  necassary 

i n t e n t ,  t h e  d e f i n i t i o n  o f  ' s p e c i f i c  i n t e n t '  b e i n g  n o t  such an 

element, t h e r e f o r e  t h e  r e - i n s t r u c t i o n  "answered t h e  j u r y ' s  

raques t " ,  a t  p 371,  and  no e r r o r  was committed. But  t h e  G I T I W N  

c i rcumstances a r e  e n t i r e l y  u n l i k e  t h e  s i t u a t i o n  %sub j u d i c e .  

There was no ca l loc luy  w i t h  t h e  j u r y  " t o  c l a r i f y  t h e  request"; and 

t h e r e  was no discussion w i t h  caunsel  a f t e r  which " t h e  cour t ,  

r e i n s t r u c t a d  t h e  j u r y  on the  s t a t u t o r y  elements o n l y " .  482 Sa2d 

at; 370, Thus t h e r e  i s  no reason t o  d i g r e s s  t o  an a n a l y s i s  a f  

HEDGES r e g a r d i n g  d e f i n i t i o n s  o f  cr imes,  as i n  GITMAN. "There i s  

na way upon t h e  r e c o r d  below t o  deduce what t h s  j u r y  belaw sought 

when i t  wanted r - a - i n s t r u c t i o n  on " t h e  law o f  armed t r a f f i c k i n g " ,  

o t h e r  than  o f  " t h d  law" as t h e r a t a f o r e  i n s t r u c t e d  i t  by t h c  

c o u r t  i n c l u d i n q  entrapment.  [ I t  is no teab le  t h a t  t h e  t r i a l  c o u r t  

t o l d  t h e  j u r y  i t  c o u l d  answer i t s  ques t ion ,  but, then 

commenced t o  recharge t h e  j u r y  o n  a P a r t  o f  " t h e  law" o r i g i n a l l y  

charged, adv i . s ing  t h e  j u r y  t h a t  t h a t  i s  what it "can do" ( R h  407- 

4-08) I n  d o i n g  so, howaver, t h e  t r i a l  c o u r t  conveyed t h e  

impress ion  to the  j u r y  t h a t  t h e  l i m i t e d  r e - i n s t r u c t i o n  g i v e n  was 

t he  most i m p o r t a n t  p o r t i o n  o f  t h e  applicable law when i t  said, 

"what I can da is t o  rerBad you the  law t h a t  I read you a f e w  

moments ago" &. Obviously what t h e  court re read  was n o t  'ally 

t h e  law i t  had read t o  t he  j u r y  befa r s  t h e  request  f o r  

c l a r i f i c a t i o n  or- a copy was made.] 

I n  Petitioner's case entrapment was a p a r t  o f  t h e  law 

a p p l i c a b l e  t a  t r a f f i c k i n g  i n  cocaine and i t  was suppor ted i t 7  

,Fact. F a i l u r e  to g i v e  an i n s t r u c t i o n  an t h a t  aspect  0.f t h e  law 
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I S  fundamental e r r o r ,  See: HOWARD v S T A T E ,  561  Sa2d 13a2 ( 3 D C A  

1.990); GI1,BREA'TH v STATE,  Sb3 Sa2d 1120 ( 4 D C A  1990); and THOMAS v 

STATE,  547 Sa2d 989 ( 1 D C A  1989). When t h e  t r i a l  c o u r t  l i m i t e d  

r e - i n s t r u c t i o n  on t h e  " t h e  law" respecting t h e  cocaine 

t r a f f i c k i n g  a l l e g a t i o n s  t a  a d e f i n i t i o n  a f  a s u b s t a n t i v e  charged 

c r i m e  an undue emphasis was e f f e c t e d  and an u n f a i r  de-emphasls o f  

P e t i t i o n e r ' s  sole defense r e s u l t e d .  P e t i t i o n e r  d u l y  o b j e c t e d  tu 

t h e  m i s l e a d i n g  and incomplete n a t u r e  a f  t h e  t r i a l  j u d g e ' s  sua 

spante r e - i n s t r u c t i o n  t a  t h s  j u r y .  The district caur- t  e r r e d  

c h a r a c t e r i z i n g  t h a t  r e - i n s t r u c t i o n  as c o r r e c t .  

T h e  d i s t r i c t  c o u r t ' s  o p i n i o n  ought be quashad, and the cause 

ordered remanded f o r  r e t r i a l .  



P O I N T  THREE AND ARGUMENT 

THE D I S T R I C T  COURT ERRED A F F I R M I N G  
WITHOUT D I S C U S S I O N  P E T I T I O N E R  ' S  
P O I N T  THREE ON APPEAL RESPECTING 
THAT THE T R I A L  COURT ERRED DENYING 
P E T I T I O N E R ' S  MOTIONS FOR JUDGMENT 
OF A C Q U I T T A L  BASED aN ENTRAPMENT AS 
A MATTER OF LAW UPON THE RECORES 
FACTS 

P s t i t i o n e r  preserved t h i s  i ssue i n  t h a  t r i a l  c o u r t  and 

argued same i n  his p a i n t  t h ree  on appeal (Appx. p 2 7 - 2 9 ) ;  

b u t  the d i s t r i c t  c o u r t  a f f i r m e d  the  adverse r u l i n g  w i thou t  

d iscuss ion .  596 S02d a t  1149. Thi.s C o u r t  having accopted 

j u r i s d i c t i . o n  may consider  issues of  record war ran t ing  r e l i d f  

regard lass o f  the d i s p o s i t i o n  as t o  t h e  issue upan Which 

acceptance o f  j u r i s d i c t i o n  i n i t i a l l y  depended. See, DUCTOR v 

STATE,  596 Sc32d 44% ( F L a .  1 9 9 2 ) .  

This  Court has, P e t i t i o n e r  submits, c l e a r l y  articulatad i t s  

p o s i t i o n  t h a t  o b j e c t i v e  entrapment e x i s t s  as a defensa i n  

F l o r i d a .  

I n  Crualv S ta te ,  465 SoZd 516 ( F l a .  lSSSZ,1 WE: 
s t a t e d  t h a t  the  s t a t e  must "establish i n i t i a l l y  
whether 'police conduct rsvealed i,n the  p a r t i c u l a r  
case falls belaw standards, t o  which comman 
f e e l i n g s  respand, f o r  the proper use o f  
governmental power 
guide t r i a l  c o u r t s  WE? s e t  o u t  a threshlald t e s t  f o r  
e s t a b l i s h i n g  entrapment: "Entrapment has 
occurred as a mat te r  o f  law where pa.lica a c t l v i t y  
(1)  has as i ts  snd the i n t e r r u p t i o n  o f  a. specific 
ongoing c r i m i n a l  a c t i v i t y ;  and ( 2 )  u t i l i z e s  means 
reasonably t a i l o r e d  t o  apprehend those i n v o l v e d  i n  
the ongoing c r i m i n a l  a c t i v i t y . "  [ C i t e  omi t ted ]  I 
B Y  f a c u s i n q  on police conduct. t h i s  ob , iec t i va  
standard i nc ludes  due process cansiderat ions. ,  

[ C i t a t i o n s  o m i t t s d l .  T 0 Y 10 

STATE v HUNTER and C O N K L I N ,  586 So26 519, 321-22 ( F l a .  1991) 

(emphasis s u p p l i e d ) .  Justice Kogan concur r ing  recognized t h a t  
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" t h e  rnajot^it,y o p i n i o n  [ i n  HUNTER] c l e a r l y  15 premised e n t i r e l y  an 

the due process c lause  a f  t he  F l o r i d a  C o n s t i t u t i o n .  A r t M  I sec.. 

3, F1.a. C:onst.". A t  3 2 5 .  The d i s t r i c t  c o u r t s  a r e  s p l i t  whether 

o r  n o t  ' a b j a c t i v s  ent rapmsnt '  h a s  been abrogated by t h e  

' s u b j e c t i v e  ent rapmsnt '  s t a t u t e ,  F.5,  777.201. That  i t  has n o t ,  

588: LEWIS v STATE,  597 SoZd 842 (3DCA 1992) 17 FLW B793; FUTCE.4 

v STATE,  596  So2d 1150 ( 4 B C A  1992) 17 FLW D 8 0 2 ;  KRAJEWSKI v 

STATE,  597 502d 814 (.4DCA 1992) 17 FLW 0900 ( r s v i e w  g ran ted ,  30 

Sept  1942, case # 80,087); RICARDO v STATE,  541 So2d 1002 (4C)CA 

1991') 17 FLW D 1 ;  STATE v RAMOS, 17 FLW 01895 (,3DCA 1992); BOWSER 

v STATE,  555 So2d 879 ( 2 D C A  1989); S M I T H  v S T A T E ,  575 Sa2d ' 7 7 6  

(5DCA 1 9 9 1 ) .  Contra:  SIMMONS v STATE, 590 So2d 442 ( 1 D C A  1991) .  

P e t i t i o n e r  submi ts  t h a t  objective entrapment v e l  nan remains a, 

v i a b l e  defense separate and a p a r t  f r o m  t h e  s u b j e c t i v e  entrapment 

s t a t u t e  CHERRERA v STATE,  17 FLW 584 ( F l a .  1992)l. 

I n  P e t i t i o n e r a s  case t h e  s t a t e  d i d  n o t  meet a i t h s r  prong a f  

t h e  CI-uz t e s t ,  and t h e  und ispu ted  f a c t s  e s t a b l i s h  o b j e c t i v e  

entrapment as a m a t t e r  of law. When Tom, t h e  agent f a r  o f f i c s r  

L o s e y ,  m e t  P e t i t i o n e r  t h a r a  was na ongoing c r i m i n a l  a c t i v i t y ,  and 

no i n d i c a t i o n  aven t h a t  P e t i t i o n e r  had a h i s t o r y  w i t h  drugs. 

Likewise when t h a t  agent i n j e c t e d  ' d r u g  t a l k '  i n t o  h i s  

conversa t i ons  w i t h  P s t i t i o n a r .  Tom, t h e  palica agent,  

p e r s i s t a n t l y  p r e v a i l e d  upon P a t i t i a n e r  to become i n v o l v e d  i n  t h e  

d rug  t r a d e  f o r  'easy money', i.e, he o n l y  needed ta ' ' f j n d  

sameone' who had drugs. There i s  nn i n d i c a t i o n  t h a t  P e t i t i o n e r  

had ready access t o  drugs, and i t  took aver  t h r e e  months be fo re  

he happened t o  converse w i t h  Rouse about g e t t i n g  d rugs r  it b e i n g  
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Rouse ( n o t  P e t i t i o n e r )  who t h e r e a f t e r  found a s o u r c ~ .  And i t  is 

no taab le  t h a t  t h a t  c o n v e r s a t i a n  betwean P e t i t i o n e r  and Rouss 

i n v o l v e d  drugs o n l y  because Tom had c r s a t e d  t h a t  t o p i c  f a r  

P e t i t i o n e r  as an avenue t o  c o n s i d e r  f a r  'easy mon#yg* 

P e t i t i o n e r ' s  invo lvement  i n  t h e  drug t r a d e  occu r red  s o l e l y  as a 

r e s u l t  o f  t h e  p o l i c e  a g e n t ' s  a c t i o n s .  Tom's b a i t i n g  o f  

P e t i t i o n e r  did n o t  have "as i ts  and t h e  i n t e r r u p t i o n  o f  spscific 

ongoing c r i m i n a l  a c t i v i t y " .  I lareovsr ,  i t  does n o t  appear i n  

f a c t  t h a t  t h e  p o l i c e  " u t i l i z e C d l  means raasonably t a i l o r e d  to 

apprehend those i n v o l v e d  i n  t h e  ongoing c r i m i n a l  a c t i v i t y "  a 

Losay c a r t a i n l y  d i d  n o t  keep any k i n d  o f  close m u n i t u r i n y  o f  h i s  

' agen t '  Tom w h i l e  Torn went o u t  among t h e  c i t i z e n r y  t o  f e r r e t  a u t  

drug of fenses ( R .  88), and Losey i n  any event  p ro fessed  t o  n o t  

c a r e  about what t h a t  p o l i c e  agent di .d  i n  t h a t  respec t  50 f a r  as 

P e t i t i o n e r ' s  case at- i m p l i c a t i n g  P e t i t i o n e r  was concerned ( R M  40- 

94, 99-100, 108-107, 117-118, 120-121, 124-125, 129-130, 132, 

.L59-1.bQ). Such b l i n d  r e l i a n c e  on a p a i d  i n f o r m a n t ,  w i t h o u t  any 

m o n i t o r i n g  t h e r e o f ,  is f r a u g h t  w i t h  f o c u s i n g  an persons 

involved " i n  t h e  ongo ing  c r i m i n a l .  a c t i v i t y "  b u t  f o r  i n s i d i o u s  

i n v e i g l e m e n t s  o f  ' p o l i c e  agen ts '  w i t h  u l t e r i o r  mot ives.  In any 

event ,  no such angaing c r i m i n a l  a c t i v i t y  e x i s t e d  a t  a l l  w i t h  

r s s p e c t  to P e t i t i o n e r  u n t i l  Tom, f a r  Losey, c r a a t e d  i t  w i t h  

p e r s i s t e n t  u r g i n g  and promises OT easy money. 

I n  t h e  und ispu ted  f a c t s  a f  P e t i t i o n e r ' s  case t h e  c o n t r o l l i n g  

c a m  law mandated r e v e r s a l  a f  t h e  c o n v i c t i o n  and t h a t  P e t i t i o n e r  

be d ischarged.  F a r  exampla, t h i s  Cour t  i n  HUNTER and C O N K L I N ,  

supra,  s a i d :  



Uramond had bacome t h e   tat^'^ agent,  and h i s  acts 
must be cons t rued  as " p o l i c e  a c t i v i t y "  I His 
a c t i v i t i e s ,  however, meat n e i t h e r  p a r t  a f  t h e  C r u z  
t e a t ,  l e t  a lone  b o t h ,  because t h e r e  was nu 
" s p e c i f i c  ongoing c r i m i n a l  a c t i v i t y "  u n t i l  Diamond 
c r e a t e d  such a c t i v i t y  i n  order to meet his quota.  
Therefore,  as i n  C r u x ,  C o n k l i n  e s t a b l i s h a d  
entrapment as a m a t t e r  o f  law, and the  t r i a l  Court  
e r r e d  i n  denying h i s  ma t ion  f o r  judgment o f  
a c q u i t t a l  based on entrapment. 

586 SaZd a t  322 .  The 'Third D i s t r i c t  C o u r t  a f  Appeal i n  LEWIS v 

STATE,  supra,  s a i d :  

"The f i r s t  prong  o f  t h e  Cruz t e s t  was n o t  met 
because [ ,defendant)  was n a t  i n v o l v e d  i n  a s p e c i f i c  
ongoing c r i m i n a l  a c t i v i t y .  I n  f a c t ,  t h e r e  was no 
c r i m e  u n t i l  l t h e  palice i n f o r m a n t ]  c r e a t e d  it. It 
was l t h a t  i n f o r m a n t ]  who f l a s h a d  money, and 
p e r s i s t e n t l y  pursued Ide fendan t ]  a t t e m p t i n g  tcs 
b r i n g  him i n t o  t h e  drug trade. Also, the  s@cond 
prong o f  t he  C r u x  t e s t  was n o t  mat bscauss t h e  
p o l i c e  a c t i v i t y  was riot reasonably t a i l o r e d  to 
apprehend those i n v o l v e d  i n  ongoing crime. 
Accord ing l y  , WE? r eve rse  and remand w i t h  
i n s t r u c t i o n s  t h a t  [ de fendan t )  be d ischarged."  

597 So26 a t  8 4 4 .  The F-ourth D i s t r i c t  Cour t  a f  Appeal i n  FUTCH v 

STATE,  s u p r a ,  conc lud ing :  

"Thus, t h e  s t a t e  d i d  n o t  e s t a b l i s h  t h e  f i r s t  prong 
of; t h e  Cruz t e s t .  T o  t he  c o n t r a r y ,  the  ev idence 
e s t a b l i s h  t h a t  a t  t h e  t ime  [ t h e  p o l i c e  a g e n t '  
i n t e r j e c t e d  ' d r u g  t a l k >  i n t o  t h a  c o n v e r s a t i o n  w i t h  
[de fendan t j  hc; was n o t  engagad i n  any specific 
ongoing c r i m i n a l  a c t i v i t y .  * * * Any c o n v e r s a t i o n  
t h a t  [:,defendant) had about  d r u g s  o n l y  occu r red  
a f t e r  [ t h e  p o l i c e  agent]  cast her. ' f i s h i n g  
e x p e d i t i o n '  t o  b a i t ,  hook, n e t ,  and l a n d  him +far 
t h e  purchase o f  illegal drugs. A s  t h i s  ccJurk 
s t a t e d  i n  Lusby v s t a t a ,  507 so2d 611, 612-13 
( F l a .  4 t h  D C A ) ,  review denied, 518 So2d 1276 ( F l a .  
19-76): 'We do n o t  candons genera l  f o r a y s  i n t o  thEs 
p o p u l a t i o n  a t  l a r g e  by government agents tu  
q u a s t i a n  a t  random t h e  c i t i m s n r y  o f  t h i s  c o u n t r y  
t o  t e s t  t h e i r  law a b i d i n g  n a t u r e ,  i a e x 3  v i r t u e  
t e s t i n g  I ' I '  

596 Sa2d at, 1152. A n d  again i n  S T A T E  v HERNANDEZ, 587 S02d 11"71 

( 4 D C A  1991) 14 FLW D262.7: " [ P l o l i c e  activity conducted by the  
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conf ident iaL  in fo rmant  d i d  not  have as i.ts end the i n ts r rc rp t io r r  

a? a s p e c i f i c  ongoing c r i m i n a l  a c t i v i t y  [and] Appe l l an t ' s  pas t  

c r i m i n a l  a c t i v i t y  had ceased by the  ti,me the conf i .dent , ia l  

I nfot-marit. f i r s t  made contac t  with h im.  " A t  ,1171. Likewise the 

Second D i s t r i c t  C o u r t  of Appeal  i n  STATE v EVANS, S97 So2d 813 

( 2 U C A  1992) 17  FLW D4S1: "Because the appelle@s were riot t a rge ted  

suspec ts  i n  a specific ongoing c r i m i n a l  prasecut ion  [or. 

i nves t i ga t i on : ] ,  the f i r s t  p a r t  o f  t h e  C r u x  t e s t  fn r  entrapment is 

s a t i s f i e d  [whereforel  t h e  da fense of entrapment has been 

established as a matter o f  law." A t  €314. 

P e t i t i o n e r  s p s c i f i c a l l y  argued t h e  fn rega ing  defense t o  the  

t,t-ia.l c o u r t  ( R .  218-224, 516-320) and to the d i s t r i c t  c o u r t  on 

appea l  (Appx. ' A ' ,  p 1 9 - 2 2 ) .  The d i s t r i c t  c o u r t  mE?r@ly affirmsd 

the t r i a l  court's d e n i a l  of P e t i t i o n e r ' s  motions f o r  judgment a f  

a c q u i t t a l  based thereon, w i t h o u t  discussion. 598 Sa2d at 1149. 

P e t i t i o n e r ,  however, o u g h t  have been granted the Same relief as 

the defendants i n  the  fo rego ing  authorities and i n  LONDQNU v 

S T A T E ,  565 SoZd 1365 (4DC:A 1990). N o  mater ia l .  d i s t i n c t i o n  a f  

f a c t  is apparent  o f  record.  P e t i t i o n e r  subrni . ts  this C o u r t  o u g h t  

review t h i s  i s s u e  and n o w  g ran t  app rop r ia te  r e l i e f  t o  P e t i t i o n e r ,  

to w i t :  r e v e r s e  the judgements and sentence and e n t a r  an order- 

d i s c h a r g i n g  him ~ 
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P O I N T  FOUR AND ARGUMENTS 

T H E  D I S T R I C T  COURT ERRED A F F I R M I N G  
THE T R I A L  C O U R T ' S  R U L I N G S  UPON THE 
ISSUES PRESERVED I N  THE T R I A L  COURT 

FOUR, F I V E ,  S I X ,  SEVEN, AND E I G H T  
I N  P E T I T I O N E R ' S  I N I T I A L  B R I E F '  ON 
APPEAL,  AND THIS COURT I T S E L F  OUGHT 
E X A M I N E  THESE I S S U E S  AND ORDER 
A P P R O P R I A T E  R E L I E F  EE GRANTED 
P E T I T I O N E R  

AND ARGUED ON APPEAL A r  POINTS 'rwu, 

P e t i t i o n e r  i n  h i s  i n i t i a l  b r i e f  argued c e r t a i n  a d d i t i o n a l  

p a i n t s  on appeal prese rved  a t  t r i a l .  Tha d i s t r i c t  c o u r t  s i m p l y  

a f f i r m e d  t h e  trial caur-1;'s adverse r u l i n g s  as t o  these i s s u e s  

w i t h o u t  d i s c u s s i o n  i n  i t s  o p i n i o n .  596 Sa2d a t  1149. Rathe r  

than e x t e n s i v e l y  reargue each a f  these i s s u e s  t o  t h i s  Cour t  

P e t i t i o n e r  w i l l  a t  t h i s  p o i n t  summarime same and request  t h i s  

Cour t  re fat -  a s s e n t i a l l y  t o  t h e  corresponding p o i n t  i n  t h e  i n i t i a l  

a p p e l l a t e  b r i e f  (Appx. ' 4 ' ) "  See: DOCTOR v S T A T E ,  supra.  

Sub-Issue O n e  
Erroneous G i v i n s  and O m i t t i n s  o f  Standard Jury I n s t r u c t i o n s  

A t  p o i n t  two on appeal ( ~ p p x .  ' A 7 ,  p 21?;-2a) P e t i t i o n e r  

%>ought r e v s r s a l  f a r  t h e  t r i a l  c o u r t  g i v i n g  a v e r  o b j e c t i o n  t h e  

s tandard  i n s t r u c t i o n  '2.04(cl DEFENDANT T E S + t I F Y I N G ' ,  and r e f u s i n g  

t a  g i v B  s tandard  i n s t r u c t i o n  ' 2 . 0 4 ( 8 )  D E F E N D A N T ' S  S T A T E M E N T S "  as 

r e q u e s t e d  T h i s  C m r t  r e s t r i c t s  g i v i n g  " 2 . 0 4 ( c ) '  u n l s s s  

requested by t h e  defendant ;  and P s t i t i o n e r  d i d  n o t  request  i t  b u t  

re fused i t .  A s  t o  ' 2 . 0 4 ( @ ) ' ,  t h e  j u r y  was n o t  charged to 

carefully cansidst- t h e  many s tatements a t t r i b u t e d  t o  F 3 @ t i t i o n e r  

by Losey t o  have been made o u t  o f  c o u r t ,  a l though t h i s  C o u r t  



r e q u i r e s  such i n s t r u c t i o n  and P e t i t i o n e r  s p e c i f i c a l l y  requested 

it. Where the  s o l e  defense is entrapment, as i t  was f o r  

P e t i t i o n e r  such c a r e f u l  c o n s i d e r a t i o n  by t h e  j u r y  o f  

' s ta temen ts '  b e i n g  a t t r i b u t e d  t o  t h e  entrapped defendant is 

e s p e c i a l l y  i m p e r a t i v e .  

Sub-Issue T W O  
F a i l u r e  t o  Conduct Richardson Hear inqs  f o r  D iscove ry  V i o l a t i o n s  

A t  p a i n t  f o u r  on appeal  IAppx.  ' A ' ,  p 30-48) P s t i t i o n e r  

argued m u l t i p l e  i n s t a n c e s  o f  t h e  wholasale f a i l u r e  o f  t h e  t r i a l  

c o u r t  t o  recognize and i n q u i r e  i n t o  d i s c o v e r y  v i o l a t i o n s  n o t i c e d  

throughout  t h e  t r i a l .  It i s  t o o  obv ious t o  c a v i l  that, t h s  t r i a l  

judge t o t a l l y  i .gnored P e t i t i o n e r ' s  repeated a b j e c t i o n s  ta t h e  

m u l t i p l e  i n s t a n c e s  o f  d i s c o v e r y  v i o l a t i o n s  by t h e  s t a t e .  r'ha 

t r i a l  c o u r t ,  and t h e  d i s t r i c t  c o u r t  by i ts  s i l e n c e ,  d i r e c t l y  

cantrovened t h i s  Caut - t ' s  mandates i n  RICHARDSON v S T A T E ,  246 Sa2d 

771 ( F l a .  1971); CUMBIE v STATE,  345 5026 1061 ( F l a .  1977); S M I T H  

v S T A T E ,  500 So2d 125 (Fla. 1986); BROWN v S T A T E ,  515 So%d 211 

(Fla. 1487) ;  and t h e  many cases Tollawing these a u t h o r i t i e s  t c s  

da te .  C f  W . 0 ,  v STATE,  1 7  FLW DJ.901 ( 3 D C A  1992); R A I N E Y  v STATE,  

596 So2d 1295 (ZDCA 1992); W H I T E  v S T A T E ,  585 So2d 1050 ( 4 D C A  

1991 1 I 

Sub-Issua Three 
Prosecu t ion  Witness Comment on I n v o c a t i o n  o f  R i a h t  t o  Silence! 

~t p o i n t  f i v e  an appea l  (Appx, ' Q Y 3  p 39-40) P e t i t i o n e r  

argued revsrsible e r r o r  was committed by t h e  t r i a l  c o u r t  a l lowing  

over  abjection a s t a t e  w i tness  to t e s t i f y  t h a t  P e t i t i o n e r  i n v o k s d  



h i s  r i g h t  to s i l e n c e  i n c i d e n t  t o  a r r e s t .  T h i s  test imony was non- 

responsive t o  a s p e c i f i c  q u e s t i o n  posed on cross-examinat ion and 

P e t i t i o n e r  immediate ly  o b j e c t e d  t h e r e t o  and maved f o r  m i s t r i a l  

The a u t h o r i t i e s  c i t e d  i n  t h e  i n i t i a l  a p p e l l a t e  b r i e f  f o r b i d  such 

a comment o r  p r e s e n t a t i o n  t o  the  j u r y  by t h e  s t a t e  o r  its 

witnesses.  See a l s o :  S M I T H  v STATE,  492 SoZd 1063 (Fla. 1986) .  

Sub-Issue Faiir 
Admiss ion a f  Tapes of Illeaally I n t e r c e p t e d  Cornmnications 

Tape r e c o r d i n g s  o f  alleged conversa i tons  between Lssey and 

P e t i t i o n e r  (same u n i n t e l l i g i b l e )  were a d m i t t e d  i n t o  evidance 

w i t h o u t  b e i n g  played t o  t h e  j u r y  d u r i n g  t h e  t r i a l  ( r a t h e r  o n l y  i n  

d e l i b e r a t i o n s )  b u t  were e x t e n s i v e l y  t e s t i f i e d  t o  b y  Losey, over 

defense o b j e c t i o n s ,  P e t i t i o n e r  argued t h e  i l l e g a l i t r y  of t h e  

a c q u i s i t i o n  and t h e  procedure f o r  t h e i r  admission i n  evidence a t  

t r i a l ,  and presented these i s s u e s  i n  t h e  d i s t r i c t  c o u r t  on appeal  

a t  paint :  s i x  (Appx.  ' A ' ,  p 4 1 - 4 4 ) .  [The p a i n t  was also argued on 

appeal i n  another  c o n t e x t  a t  p o i n t  e i g h t  i n  t h e  i n i t i a l  b r i e f ,  

appx. ' A 7  p 46-49] .  P e t i t i o n e r  submits t h a t  these tapes were n o t  

a c q u i r e d  by  L o s e y  c o n s i s t e n t  w i t h  F . S .  934, and ought n o t  have 

been a d m i t t e d  i n  evidence not- t e s t i f i e d  t o  by L-asey. 

Sub-Issue F i v e  
Lack a f  Evidence t o  Suppart  D e n i a l  of J O A  a n  Conspiracy Count 

P e t i t i o n e r  a t  h i s  p o i n t  seven on appeal (Appx, ' A y #  p 4 5 )  

at-gued ~ r r o r  i n  t h e  trial court's d e n i a l  of motions f a r  judgment 

o f  a c q u i t t a l  as t o  t h e  consp i racy  t o  t r a f f i c k  count.  The record  

is devo id  o f  evidence o f  a n y  agreement by P e t i t i o n e r  w i t h  a nan- 
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pal~ce o f f i c e r  t o  commit any such o f f e n s e .  Even t h e  t r i a l  judge 

excluded tendsred c o - c o n s p i r a t o r  s ta tements f o r  t h e  l a c k  o? such 

p r e d i c a t e ;  however, when P e t , i t i a n a r ' s  counsel  urged the  c o u r t  t o  

r u l e  as t o  t h e  mot ion f o r  d i r e c t e d  v e r d i c t  a t  close of t h s  

s t a t e ' s  case on t h a t  count  p r i o r  t o  Defendant t e s t i f y i n g ,  t h e  

t r i a l  .judge ( o s t e n s i b l y  ta p u n i s h  counsel  f o r  such i n s i s t a n c e )  

then merely deniad t h 8  mot ion.  P e t i t i o n e r  submi ts  t h i s  Court. 

ought reexamine t h e  r e c o r d  and c o n f i r m  t h e  absence o f  evidence t o  

suppart a p r ima  facie case o f  'ccanspiracy',  let a l o n e  ta suppart 

a reasonable j u r y  conc lud ing  beyond a reasonable doubt g u i l t ;  

thct-etot-.  

Sub-Issue S i x  
T r i a l  Judge's P e r s i s t e n t  Rebuke and Demeanment o f  P@titionar"s 

T r i a l  Counsel and I n t e r f e r e n c e  w i t h  Cross-examinat ion 

P e t i t i o n e r  argued these i s s u e s  a t  h i s  p o i n t  e i g h t  on appeal  

i .n  t h e  d i s t r i c t  c o u r t  (Appx .  ' A ' ~  4 6 - 4 8 ) "  Counsel unders igned 

was also t r i a l  counsel .  What occurred below was a f a i r  t r i a l  

o n l y  i n  t h e  s e n s ~  t h a t  i t  was ' two  a g a i n s t  t w o '  - P e t i t i o n e r  and 

h i s  counsel  a g a i n s t  t h e  PtmsBcut ian and the  t r i a l  judge, T h m  

r e s u l t  o f  such an a l ignment  i s  an1.y t o o  p r e d i c t a b l e ,  and the 

r e s u l t  is t h a t  appealed sub judice - P e t i t i o n e r  c o n v i c t e d  on b a t h  

count;s as charged. The t r i a l  judge man i fes ted  h i s  h o s t i l i t y  t o  

defense counsel  throughout  t h e  t r i a l ,  c o n t i n u a l l y  making 

'cornment5" on t h e  evidence, t e l l i n g  t h e  w i tness  how t o  answer, 

and repr imanding t h e  lawyer always i n  t h e  j u r y ' s  presence. 

FENELON v S T A T E ,  594 So2d 292 ( F l a .  1892) .  A n d  t h e  t r i a l  judge"s 

r u l i n g s  were c o n t r a r y  t o  law, f o r  axampls r e s p e c t i n g  t h e  c a v a l i e r .  
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a d m i s s i o n  i n t o  evidence o f  unplayad tapas and sans  any 

a p p a r t u n i t y  f a r  Petitioner’s counse l  t o  cross-examine t h e  state’s 

w i t n e s s  thereon.  The t r i a l  Judge w e l l  p r o t e c t e d  arid elevated t h a  

stata‘z; key w i t n e s s  (Lasey) b e f o r e  the j u r y ,  while ever dsmeaning 

and l a w e r i n g  t h e  esteem o f  defense c o u n s e l  i n  t h e  process. S u c h  

aught n o t  have been condoned by t h e  d i s t r i c t  c o u r t  sub j u d i c e .  

F o r  t h e m  f u r t h B r  reasons t h e r e f o r e ,  and e i t h e r  OT them, thB 

deci .s ian a f  t h e  d i s t r i c t  c o u r t  af appeal ought be quashed, and 

t h e  cause remanded fot-  a p p r o p r i a t e  disposition. 



CONCLUSION 

WHEREFURE, P e t i t i o n e r  submi ts  t h i s  Cour t  a u g h t  q u a s h  the 

opini.on be low and o r d e r  the discharge of  P e t i t i o n e r  as to bo th  

counts ,  o r  e i t h e r  af them, o r  a d d i t i o n a l l y  or i n  the  a l t @ r n a t i v u  

t h a t  a new t r i a l  be g ran ted .  

C E R T I F I C A T E  UF SEF(V1C.E 

I HEREBY CER"T1FY a copy hereof  has been mailed t.0 t he  Q f f i c s  

of the A t t o r n e y  General ,  111 Gsarg ia  Avenue, S u x t e  20.3, West Palm 

Beach, F L q q  33401, t h i s  2-3 day o f  October ,  1992.  

KAYO E .  PIQRGAN 
A t t o r n e y  a t  Law 

FL 53301. 

f o r  P e t i t i o n e r  

34 





IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 

FOUI.ITIi CISTRICT 

APPEAL NO. 91-9OS 
L.T .  NO. 88-1 5979CF-1 OA 

c 

CHARLES MILLS, 

Appellant, 

v s  

STATE OF FLORIDA, 

Appellee. 

**************k***k***.k~k************k*****************~~~;~**~***** 

- INITIAL BRIEF OF APPELLANT 

On appea l  fron: t h e  Circuit C o u r t  of the Seventeent ,h  
Judicial C i r c u i t  I n  and For Broward County, Florida 

Judge Thomas C o k e r  presiding 

* * Q * * . ~ : Q * * * * * * * * * * * * * * * * * * * * ~ * * * * * * * * * * * ~ * * * * * * * * * * * * * * * * * * * * * * * * * * * *  

KAYO E. MORGAN 
Attorney at Law 
432 N.E. Third Avenue 
Fort Lauderdale, FL 33301 
(305) 523-5296/476-7174 

KAYO E.  MORGAN, ESQUIRE 
Counsel for Appellant 
FL B a r  No. 444677 



TABLE OF CONTENTS 

TABLE OF CASES 

PRELIMINARY STATEMENT 

STATEMENT OF THE CASE 

FACTS 

SUMMARY OF ARGUMENTS 

POINTS ON APPEAL 

ARGUMENT 

POINT ONE ON APPEAL 

POINT TWO ON APPEAL 

POINT THREE ON APPEAL 

POINT FOUR ON APPEAL 

POINT F I V E  ON APPEAL 

POINT S I X  ON APPEAL 

POINT SEVEN ON APPEAL 

POINT EIGHT ON APPEAL 

CONCLUSION 

CERTIFICATE OF SERVICE 

i 

ii - iv 
V 

V 
*. 

1 - 15 

1 6  - 17 

1 7  - 18 

1 9  - 2 2  

23 - 26 

2 7  - 2 9  

3 0  - 38 

3 9  - 40 
4 1  - 4 4  

45 

4 6  - 4 9  

50  

50 



TABLE OF CASES 

ACREE v STATE 15 So2d 2 6 2  (Fla 1943) 

ALDAZABAL v STATE 471 So2d 639 (3DCA 1985) 

ALEXANDER V STATE 575 S02d  1370 (4DCA 1991) 

ALVAREZ v STATE 574 So2d 1119 (3DCA 1991) 

BADA v STATE 573 So2d 4 5 4  ( 3 D C A  1991) 

BISCARDI v STATE 511 S02d 575 (4DCA 1987) 

BOWSER v STATE 555 S o 2 d  879 (2DCA 1989) 

BROWN v STATE 515 So2d 211 ( F l a  1987) 

BROWN v STATE 1 6  F.L.W. D1141 (1DCA 1991) 

BYRD v STATE 16 F.L.W. D 4 6 6  (3DCA1991) 

CHERRY v STATE 572 So2d 521 (1DCA 1990) 

COCO v STATE 62  S02d 8 9 2  (Fla 1953) 

CUMBIE v STATE 345 S o 2 d  1061 (Fla 1977) 

D A V I S  v STATE 5 2 9  S o 2 d  732 (4DCA 1988) 

DAVIS v STATE 379 So2d 1017 (SDCA 1980) 

DeLISI v STATE 16 F.L.W. D2111 (2DCA 1991) 

FREEMAN V STATE 1 6  F.L.W. n1104 (4DCA 1991) 

GARDNER v STATE 530 So2d 4 0 4  (3DCA 1 9 8 8 )  

GONZALEZ v STATE 571 S o 2 d  1346 (3DCA 1990) 

GILBERTH v STATE 563 So2d 1120 (4DCA 1990) 

GRAHAM v STATE 573 S o 2 d  166 ( 4 D C A  1991) 

GREEN v STATE 546 So2d 126 (3DCA 1989) 

CULETS v STATE 15 F.L.W. D2121 (4DCP- 1990) 

HALL v STATE 381 So2d 683 (Fla 1979) 

HENDRICKSON v STATE 556 S o 2 d  440 (4DCA 1990) 

HERNANDEZ v STATE 575 S o 2 d  1321  (4DCA 1991 ) 

HERNANDEZ v STATE 540 So2d 881 (4DCA 1989) 

HOWARD v STATE 561 So2d 1362 (3DCA 1990) 

ii 

49 

37 

2 2  

4 9  

- 4 9  

22 

27 

35, 38 

38 

20 - 21 

2 2  

4 9  

36 

4 4  

4 9  

4 5  

4 8  

4 9  

28 

22 

4 0  

26 

- 4 5  

4 9  

21 

22 

24 

22 



HURTADO V STATE 546 So2d 1176 (2DCA 1989) 

JOHNSON V STATE 1 6  F.L.W. D1526 (2DCA 1991) 

JORDAN v STATE 5 4 6  So2d 48 (4DCA 1 9 8 9 )  

KIMBLE v STATE 537 So2d 1094 (2DCA 1989) 

KING v STATE 104 So2d 730 (Fla 1957) 

KIRKLAND v STATE 557 So2d 130 ( 3 D C A  1 9 9 0 )  

KNIGHT v STATE 97 So2d 115  ( F l a  1957) 

KRAJEWSKI V STATE 1 6  F.L.W. D692 (4DCA 1991) 

LACUE v STATE 562 So2d 388 (4DCA 1990) 

LED0 v STATE 5 5 7  S o 2 d  891 ( 3 D C A  1990) 

LEE v STATE 324 S o 2 d  694  (IDCA 1976) 

LONDON0 V STATE 15 F.L.W. Dl857 (4DCA 1990) 

LUCERO v STATE 564  S o 2 d  1 5 8  (3DCA 1 9 9 0 )  

M.H. v STATE 1 6  F.L.W. 2211  (3DCA 1991) 

MARTINEZ v STATE 528 So2d 1334 (1DCA 1988) 

MATHEWS v STATE 574 So2d 1174 (4DCA 1991) 

McCORMICK v STATE 308 So2d 126 (4DCA 1975) 

McCOY v STATE 1 6  F.L.W. D935 (IDCA 1 9 9 1 )  

McCRAE v STATE 549  So2d 1122 (3DCA 1989) 

PEREZ v STATE 371 So2d 714 (2DCA 1979) 

PICKOVER v STATE 16 F.L.W. D1384 (4DCA 1991)  

PIECZYNSKI v STATE 516 So2d 1 0 4 8  (3DCA 1 9 8 7 )  

PLUMMER v STATE 559 So2d 693 (IDCA 1990) 

REYES V STATE 16 F.L.W. Dl443 (3DCA 1991) 

SCOTT v STATE 552 So2d 1136 (3DCA 1989) 

SHAKTMAN v STATE 5 2 9  So2d 711 (3DCA 1 9 8 8 )  

SHEFFIELD v STATE 16 F.L.W. I31222 (IDCA 1 9 9 1 )  

SIMMONS v STATE 541  So2d 171 (4DCA 1 9 8 9 )  

SMITH V STATE 500 So2d 125 ( F l a  1986) 

26 

4 5  

40  

4 9  

4 2 ,  4 5  

- 20 

4 9  

27, 2a 

2 2 ,  48 

22 

4 9  

29 

39 

35 

3 6  

38 

22 

49 

49 

4 9  

4 5  

22, 26 

22 

_ -  4 8  

4 9  

4 4  

4 9  

20 

36 

iii 



SNEED v STATE 1 6  F.L.W. ~ 6 8 3  ( 4 D C A  1 3 9 1 )  

S P R I N G E R  v STATE 4 2 9  So2d 808 ( 4 D C A  1 9 8 3 )  

STAMPER V STATE 1 6  F.L.W. D762 ( 4 D C A  '1991)  

STARR v STATE 518 So2d 1 3 8 9  (4DCA 1 9 8 7 )  

STATE v BURCH 545 S o 2 d  2 7 9  (4DCA 1 9 8 9 )  

STATE v HUNTER and CONKLIN 1 6  F.L.W. S588 (Fla 1 9 9 1 )  

STATE v JONES 2 4 7  So2d 3 4 2  (3DCA 1 9 7 1 )  

STATE v J O N E S  5 6 2  So2d 7 4 0  (3DCA 1 9 9 0 )  

STATE v K A K A S  568 S o 2 d  1 2 6  (4DCA 1 9 9 0 )  

STATE V PETRO 1 6  F.L.W. D2398 (2DCA 1 9 9 1 )  

STEELE v STATE 561 So2d 6 3 8  (1DCA 1 9 9 0 )  

STEPHENS v STATE 559 S o 2 d  687  (IDCA 1 9 9 0 )  

TAYLOR v STATE 557 S o 2 d  1 3 8  (1DCA 1 9 9 0 )  

TIIOMAS v STATE 5 4 7  So2d 989 (IDCA 1 9 8 9 )  

WALKER v STATE 5 7 3  So2d 1 0 7 5  (4DCA 1 9 9 1 )  

WEST v STATE 553 So2d 254 (4DCA 1 9 8 9 )  

WESTLUND v STATE 570 So2d 1 1 1  (4DCA 1 9 9 0 )  

WHITE v STATE 1 6  F.L.W. D2791 (4DCA 1 9 9 1 )  

Other  Authorities 

F1.R.Cr.Pr. 3.400(c) 

F.S. 90.954 

F . S .  7 7 7 . 2 0 1  

F.S. 9 3 4  

S t a n d a r d  J u r y  Instruction 2.04(c) 

S t a n d a r d  J u r y  Instruction 2.04(e) 

iv 



PRELIMINARY STATEMENT 

Appellant is defendant below, and is referred to as 

appellant herein. 

Appellee is the s t a t e  below, and is referred to herein - 
as the s t a t e .  

E x h i b i t s  are a t t ached  to the brief and referred to as 

(Exhibit ' A ' ) .  

References to t h e  record are as (R. 1 ) .  

STATEMENT OF THE CASE 

An information dated 8 September 1 9 8 8  w a s  filed against 

Appellant alleging trafficking and conspiracy to traffick in 

cocaine, counts I and I1 (R. 4 1 9 - 4 2 1 ) .  Appellant plead not guilty 

1 4  September 1 9 8 8 .  

Trial commenced 4 March 1 9 9 1  (R. 4 ) .  

The j u r y  r e t u r n e d  verdicts of guilty 6 March 1991 ( R .  

4 1  0-41  1, 4 2 3 - 4 2 4 ) .  

Appellant orally moved for a new t r i a l  (R. 4 1 4 - 4 1 7 1 ,  

which the court denied ( R .  4 1 6 - 4 1 7 ) .  

Notice of Appeal was filed 1 8  March 1 9 9 1  (R. 4 2 5 ) .  

Appellant w a s  sentenced 18 April 1 9 9 1 ,  15 years mandatory 

minimum and a $250,000.00 f i n e  ( R .  4 2 8 - 4 3 5 ) .  +, 

V 



FACTS 

DANIEL LOSEY, undercct ier  police narcotics detective ( R .  

21), testified for the s t a t e .  On direct examination LOSEY says 

he was introduced to [Appellant] through a confidential informant" I I  

in early May 1988 (R. 22). He testified he "negotiated"- with 

Appellant to "purchase [ I  up to [I12 kilos of cocaine" (id). 

According to LOSEY, Appellant t o l d  him he could deliver "large 

amounts of cocaine, but at that time, the deal never went through 

[and w]e didn't do a dea l  in M a y  or any time at that point" ( R .  

23). This initial encounter occurred in Ft. Lauderdale at a Burger 

King r e s t a u r a n t  (id). LOSEY posed as a "buyer for multiple kilos 

of cocaine * * * from up north" (id). 

LOSEY's next c o n t a c t  with Appellant was August 15, 1988, 

when LOSEY was at his desk and saw a 'file' sitting there, and 

said well, I will give him a call and go for a smaller amount I' 

this t i m e "  (id). 

So I called [Appellant on the phone] and I basically 
said t ha t  I was down here aga in  and that my regular 
supplier[ I s ]  price was too expensive or he cculdn't 
come through or whatever and I wanted to !.rncw if 
he could get me j u s t  one kilo and he said ha would 
check and would g e t  back with me. 

( R .  2 4 ) "  LOSEY says this conversation was tape recorded (id), 

and was the only conversation with Appellant that date ( R .  25). 

The next day, 16 August, at about 2:40 p . m . ,  Appellant 

allegedly 'beeped' LOSEY "and at that time [Appellant] basically 
* .- 

[said] thaL he could get t h e  * * * kilo of cocaine and that the 
price would b.2 $22 ,000  for the kilo" ( R .  2 5 ) .  LOSEY s a y s  this 

call too was recorded (R. 2 6 ) .  At about 5:20 p,m. that date LOSEY 

alleges he "received another pzgc on [his J beeper'' from Appellant 

1 



(R. 2 6 1 ,  Appellant saying in the ensuing phone conversation "that 

he could get the kilo [and ilt should  be there in about ten minutes" 

(R. 2 9 ) .  Another alleged call was made to Appellant by LOSEY a t  

5:40 ( R .  3 0 ) ,  and at about 5:50 p.in. Appellant assertedly called 

LOSEY "and said to come over, because his supplier had j u s t  arrived 

at the shop" ( R .  31). LOSEY alleges these calls too were tape 

recorded (id). 

State's exhibit ' A '  was admitted in evidence as the tape 

recording of a conversation 15 August 1988 between LOSEY and 

Appellant (R. 3 2 ) .  LOSEY swears this tape is of "the first phone 

call t h a t  [LOSEY] made to initiate t h i s  case" ( R .  3 3 ) .  LOSEY in 

fact seemed to remember that he negotiated "for several days, maybe 

several weeks'' after meeting Appellant in May (R. 33-34). LOSEY 

sought neither consent nor warrant to record the conversations 

( R .  34-35). 

State's 

of an alleged co 

exhibit ' B '  was admitted in evidence as the tape 

versation on 16 August 1988 (R. 35-36). [LOSEY 

maintained on voir dire t h a t  "[elvery time I talked to [Appellant] 

on this case is on tape" (I?. 37)]. LOSEY alleges of an 8 : O O  p . m .  

conversation that date that 

[Appellant] apologized to me because I had come 
to his shop ,  supposedly, to do the cocaine deal 
and the source had left and we didn't do the cocaine 
d e a l .  So he assured me he would--he apologized. 
I-Ie said he would g e t  it in his hands when he talked 
to me n e x t  time. 

( R .  3 8 ) .  

State's exhibit 'C' was admitted in evidence as a tape 

recording of a phone conversation between LOSEY and Appellant on 

17 August at about 9:00 a . m .  ( R .  3 8 - 3 9 ) .  LOSEY allegedly called 

2 



Appellant i n  response to a 'beep' o n  h i s  pager ( R .  3 9 ) .  This was 

t h e  only conversation had that date (R. 41). 

State's exhibit ID' was admitted in evidence as a tape 

r e c o r d i n g  of four distinct conversations between LOSEY and Appellant 

on 18 August 1988 (R. 42-44). LOSEY testified of the earliest 

c a l l  that d a t e  (again per LOSEY receiving a 'beep') t h a t  Appellant 

" s a i d  h e  had talked to hi5 source and that he would be able to 

g e t  the k i l o ,  if I w a n t e d ,  and I s a i d  I did." (R. 42). LOSEY again 

called Appellant at about 2:35 p . m .  to announce "ready t o  buy the 

cocaine when h e  was ready'' (R. 42); Appellant allegedly 'beeping'  

b a c k  at 3 : O O  p,m. to say "he should have the kilo i n  about 30 

minutes" (R. 43). EOSEY then testified to a conversation had at 

4 : 4 5  p.m. (R. 4 3 ) .  

State's exhibit ' E l  w a s  admitted in evidence as a tape 

r eco rd ing  of a conversation had between LOSEY and Appellant at 

4:55 p.m. on 18 August 1988,  w h e r e i n  Appellant allegedly said to 

LOSEY ''I have got it in my hands'' (R. 45-46). 

S t a t e ' s  exhibit IN' was admitted in evidence as a tape 

r eco rd ing  of a n  alleged ' m e e t i n g '  LOSEY had a t  Appellant shop on 

16 August 1988 at 6 : 2 5  p.m. (R. 47, 49-50). A person named 'CARL 

ROUSE' w a s  assertedly there ( R .  47-48), this 'meet ing '  being 

allegedly recorded by a unite1 dev ice  ( R .  4 8 - 4 9 ) .  

State's e x h i b i t  ' F '  was admitted in evidence as a -  tape 

recording of events and conversations occurring at Appellant's 

shop commencing about 5 : 5 0  p . m .  on 18 August 1988 (R. 50-51, 64-  

65). LOSEY w a s  permitted to  testify t h a t  h e  arrived a t  t h e  shop 

then "to complete the cocaine transaction" (R. 50-51) and that 
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as he a r r i v e d  there he saw Appellant "in t h e  bay area and * * * 
a person there l a t e r  identified [ J as Sterlin Perkins'' (R. 51). 

PERKINS and LOSEY went into a small affice (R. 5 2 - 5 3 ) ;  PERKINS 

told Appellant to g e t  a bag out of a car (R. 57); and a "[slhort 

time after we got in there [Appellant] then entered the office 

carrying a bag" ( R .  53, GO). Appellant "put t h e  bag on t h e  desk 

and then M r .  Perkins opened the bag and took o u t  a package" ( R .  

53). LOSEY opened the " f ibe rg la s s  wrapped package", t o o k  out some 

of the substance and tested it by rubbing it i n t o  h i s  hand, 

commenting "this is good cocaine" (R. 54). He t h e n  called backup 

and t h e  arrest went down (R. 5 4 - 5 5 ) .  

PERKINS carr ied with himself at all times a brown men's 

purse  (R. 5 6 ,  6 1 - 6 2 ) .  

The court precluded the state eliciting co-conspirator 

statements per ROUSE and PERKINS (R. 53, 56-59). 

The s t a t e ,  after introducing sundry other items in 

evidence, tendered the witness LOSEY for cross-examination ( R .  

63-71). The tape recordings aforesaid, identified and admitted 

upon LOSEY's testimony, were not published to t h e  jury during the 

di rec t  examination of LOSEY (R. 7 1 ,  73-75,  1 7 6 - 1 9 8 ) .  [Note t h a t  

tapes ' N '  and ' F '  were never published to t h e  jury i n  Appellant's 

presence]. 

On cross-examination, LOSEY testified he f irs t ,  m e t  

Appellant at the Burger King in M a y  1980, as introduced by t h e  

police agent/informant, TOM ( R .  80-82, 96). No illegal act by 

Appellant was known to LOSEY ( R .  101, 129), and LOSEY relied upon 

TOM'S representations for an impression about Appellant (R. 9 3 ) .  

4 



This 'introduction' was arranged by TOM merely "[aln hour or two 

maybe at t h e  most" before it o c c u r r e d  (R. 89). TOM t h e n  told LOSEY 

that Appellant could g e t  cocaine ( R .  93). At the Burger King, 

TOM p r e s e n t e d  Appellant to LOSEY as " t h e  one that says he can get 

someth ing"  ( R .  9 5 )  According to LOSEY, Appellant t h e n  a l s o  - sa id  

h e  c o u l d  get cocaine and t h a t  ''he had people established already 

t h a t  c o u l d  dea l  drugs ' '  ( R .  93, 9 5 ) .  According a l s o  to LOSEY, TOM 

was present when Appellant eve r  said t h e s e  t h i n g s  ( R .  1 0 9 ,  115), 

even participating in the conversation (R. 93-94) a l t h o u g h  LOSEY 

cannot recall the f u l l  extent of TOM'S participation (R. 9 5 ) .  

LOSEY further recalls Appellant alluding to 'a l o t  of cocaine'; 

Appellant however  sometime (maybe shortly after the Burger King 

e n c o u n t e r )  communicating to LOSEY that h i s  people would n o t  sell 

that much to a w h i t e  p e r s o n  ( R .  1 0 2 - 1 0 3 ) .  T h i s  l a t t e r  alleged 

conversation is not recorded in any police report  or otherwise, 

LOSEY r a t h e r  'remembering' the ''gist" of what was said (R. 102- 

103, 110-111). LOSEY is adamant, however, t h a t  TOM was there when 

s u c h  was said ( R .  115); LOSEY in f a c t  t e s t i f y i n g  t h a t  it was "Tom 

told me h i s  people wouldn't sell twelve [kilos]'' (R. 115). In 

any event, Ifat t h a t  time the deal was never Einalized" (R. 110) 

and LOSEY " l e t  the case d i e  for a few months until I picked up 

the phone in August" ( R ,  1 0 2 ,  1 0 5 ) .  

Accord ing  t o  LOSEY, t h e  informant TOM came to himrabout 

a year  b e f o r e  pe r  a federal agent who introduced TOM as having 

"information about some drug dealings" (R. 83-85). The agent 

allegedly told LOSEY this informant was n o t  working o f f  any charges 

(R. 8 5 ) .  In the course of that year TOM gave LOSEY "information 

5 
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t c 

a fact he met him. 

[APPELLANT]: Between the Burger King encounter 
early M a y  and the conversation of August 15th, that's 
the per iod  of t i m e  I am talking about. How many 
times did your i n f o r m a n t  have face to face encounters 
with [Appellant]? 

[LOSEY]: Few times. * * * I 

[APPELLANT]: Now, these tapes t h a t  you are talking 
about ,  there is nothing in those t apes  that is said 
by [Appellant] as to him having been at his shop 
face to face three times, or is t h e r e ?  

[LOSEY]: Certainly on t h e  tape  he s a y s  he talked 
to Tom. I don't know it that was face to face or 
over the phone. I don't know. 

[APPELLANT]: Now, did you inquire of your i n fo rman t ,  
and you were interested in [Appellant's] or your  
informant's knowledge about [Appellant's] doings 
a f t e r  May '88 at the Burger King, w e r e n ' t  you? 

[LOSEY]: Not particularly, no. 

( R .  96-99). 

LOSEY, in Appellant's case, remained uninterested in 

TOM'S relationship w i t h  Appellant or in whether Appellant was 

enlisted by TOM to do things for TOM for EOSEY (R. 9 4 ,  99-100, 

120-121, 1 3 2 ) .  LOSEY assumed TOM had no role in the case and that 

Appellant was not working for TOM (R. 1 2 1 - 1 2 2 ,  1 3 2 - 1 3 3 ) ,  he  though 

had no personal knowledge thereof (R. 9 4 ,  97, 132). But LOSEY 

remained aware t h a t  TOM continually interacted with Appellant in 

the case ( R .  97, 9 9 ) ,  including at t h e  t i m e  t h e  'tapings' commenced 

on 15 August 1988 and thereaf te r  u n t i l  arrest (R. 117, 12.0, 124, 

132, 1 3 6 - 1 3 7 ) -  I n  fact, LOSEY even 'lied' to Appellant in the 

course of their alleged conversations 15 August and after that 

he, LOSEY, was also in touch and having communications with TOM 

(R. 124). 

a 



[on] about [three] drug cases'' (R. 8 3 ) .  TOM was paid  a "reward" 

for  his services a s  i n f o r m a n t ,  the amount of which was determined 

by o t h e r s  than LOSEY (R. 135). TOM depended on that LOSEY "said 

good things about his assistance" to those who de te rmined  the amount 

of ' r eward '  (R. 8 6 ) .  At least in Appellant's case, TOM ,"wasn't 

paid  u n t i l  after [it] w a s  concluded" (R. 133). 

During the year before Appellant's introduction by TOM, 

LOSEY had TOM report  to him ''on a regular basis as to what he did 

and such as that" (R. 88). LOSEY even recorded some conversations 

TOP! had with o the r  'suspect' persons ( R .  86-87). Not so in 

Appellant's case (R. 90-93,  99-100, 106-107, 117-118, 120-121, 

124-125, 129-130, 132, 159-1601. 

LOSEY maintained at trial that the last time he recalled 

speaking to TOM was in early MAY 1988 (R. 107); that is, about 

the time TOM introduced Appellant to LOSEY at the Burger King. 

When LOSEY was prompted t o  call Appellant on 15 August 1988 ( R .  

101), he could not recall hav ing  then communicated w i t h  TOM ( R .  

106-107, 117-118, 120); nor on the 1 6 t h  ( R .  121); and indeed does 

not think he spoke with TOM in the month of August but cannot recall 

in f a c t  ( R .  124-125, 131). LOSEY, however, swears he "knew that 

all along" TOM was communicating with Appellant (R. 120). LOSEY 

a l s o  t e s t i f i e d  a s  follows: 

[APPELLANT]: And then * * * after that early May 
'88 meeting, you sta[t]ed [ I  you had some various 
other conversations with [Appellant]? 

[LOSEY]: I said I wasn't s u r e ,  but I think I 
probably did. I am n o t  s u r e .  

[APPELLANT]:  All right. Of course, all those were 
recorded, too, weren't they? 

* * *  
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[LOSEY]: No. 

[APPELLANT] : Then a f t e r  you left [the Burger King], 
i f  you didn't record your conversation, you knew 
that your paid  informant Tom'was continuing to call 
[Appellant]? 

[LOSEY]: Absolutely not. Tom would meet [Appellant] 
at the body shop.  Y 

[APPELLANT]: S o  then [ i t  is] y o u r  understanding 
that your paid informant never called [Appellant] 
on the phone? 

[LOSEY]: I have no knowledge of my informant calling 
[Appellant]. 

[APPELLANT]: Well, did you direct your informant 
n o t  to? 

[LOSEYI: No. The p o i n t  of t h e  informant was t o  
converse with the potential drug d e a l e r s ,  which 
is exactly what happened. 

[APPELLANT]: So you told Tom, keep on [Appellant]? 

[ L O S E Y ] :  No. Your  question was; do I know for 
a fact that he never, my informant, never called 
[Appellant]. I said t h a t  I don't know that. I 
have no  knowledge t h a t  he called him. I know that 
they m e t  and talked in person. The informant is 
supposed to talk with the person and r e l a y  to me 
what t h e y  said. 

[APPELLANT]: Wait a m i n u t e .  Just a second. You 
know t h e y  met [ I  in person, therefore, you, Tom 
and [Appellant] had face to face meetings after 
the B u r g e r  King encounter, right? 

[LOSEY]:  I didn't say that. 

[APPELLANT]:  But you said you don't know if he 
ever called on t h e  phone, but you know t h a t  he m e t  
h i m  face to face? 

[LOSEY]: O h ,  yeah. Even [Appellant] s a y s  t h a t  
on his tape, the tape that's i n  evidence on  this 
case, sure. * * * What I said was t h a t  I wasn't 
present w i t h  the informant all t h e  time. So I don't 
know if he called him or not. I don't. I have 
no knowledge that he called him, but to fit in you 
argument I wasn't with the informant 24 h o u r s  a 
day. Maybe he did c a l l  him. I c e r t a i n l y  don't 
have any knowledge t h a t  he called him. I know for 

. .. 
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a fact he m e t  him. 

[APPELLANT]: Between t h e  Burger King encounter 
early M a y  and t h e  conversation of August 15th, that's 
the period of time I am talking a b o u t .  How many 
times did your informant have face to face encounters 
with [Appellant]? 

[LOSEY]: Few times. * * * .i 

[APPELLANT]: N o w ,  t h e s e  tapes that you are talking 
about, there is nothing in those tapes that is said 
by [Appellant] as to him having been at his shop 
face to face three times, or is there? 

[LOSEY]: Certainly on the tape he says he t a l k e d  
to Torn. I don't know it that was face to face or 
over the phone. I don't know. 

[APPELLANT]: NOW, did you inquire of y o u r  informant, 
and you were interested in [Appellant's] or your 
informant's knowledge about [Appellant's] doings 
after May '88 at the Burger King, weren't you? 

[LOSEYI: Not particularly, no. 

( R e  96-99). 

LOSEY, in Appellant's case, remained uninterested in 

TOM'S relationship w i t h  Appellant or in whether Appellant was 

enlisted by TOM to do things for TOM for EOSEY (R. 9 4 ,  99-100, 

120-121, 132). LOSEY assumed TOM had no role in the case and that 

Appellant was not working fo r  TOM (R. 121-122, 132-1331, he though 

had no personal knowledge thereof (R. 9 4 ,  97, 132). But LOSEY 

remained aware that TOM continually i n t e r a c t e d  with Appellant in 

the case ( R .  37, 9 9 ) ,  including at the time the 'tapings' commenced 

on 15 Augus t  1988 arid thereafter until arrest (R. 117, 120, 124, 

132, 136-137)- In fact, LOSEY even 'lied' to Appellant in t h e  

course of their alleged conversations 15 August and a f t e r  that 

he, LOSEY, was also in touch and having communications with TOM 

(R. 124). 
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LOSEY admits that h i s  direct testimony did n o t  quote 

the conversations allegedly depicted on the tape recordings he 

identified of 15-18 August, his testimony being rather " t h e  gist 

of the tape[sI" ( R .  117, 12.9). For instance, Appellant never used 

the words I source or 'supplier', these being LOSEY'S 

characterizations ( R .  104, 108-109, 122). Appellant did say one 

occasion that he is "in touch with t h e  boy" ( R .  122) without further 

specification of reference. LOSEY recalls "probably" having other 

- unrecorded conversations with Appellant between May and August 

(R. 96-97) b u t  that t h e  "[EJirst time [he] talked to [Appellant] 

in months was August 15th of 1988" ( R .  105) following TOM'S May- 

introduction, LOSEY also testified that "[elvery time [he] talked 

to [Appellant] o n  this case i s  on t ape"  (R. 3 7 ) .  

Appellant on 1 6  August introduced one ROUSE to LOSEY, 

b u t  Appellant's specific role was not apparent beyond that (R. 

1 4 0 ) .  Respecting the 'tape' of that encounter LOSEY admits t h e  

recording is obscured by s t a t i c  b u t  maintains h e  knows "who s a i d  

what" and that " t h e  great majority of the conversation is betwen 

[LOSEY and Appellant, and o]ccasionally, Rouse will interject t h i n g s  

[with allot of t h e m  confirming what [Appellant] says" (R. 141). 

A t  the 18 August encounter PERKINS is there and tells 

Appellant to "go yet that thing out of the car'' (R. 154). Appellant 

comes back in few seconds w i t h  a yellow bag (R. 154), the contents 

of which cannot be seen (R, 156-157). PERKINS removed a package 

from within the bag (id). LOSEY does not know whether ROUSE was 

then involved with PERKINS (R. 160). During this scenario the 

telephone rang in Appellant's office, Appellant answering it; LOSEY 
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does not know who it was ( n .  158). A f t e r  LOSEY checked t h e  cantantn 

i n  the package w i t h i n  the bag, same remained on the desk  near to 

PERKINS while LOSEY summoned back-ups fo r  the arrest (R. 165). 

The state's next witness, MARY FERGUSON, (R. 1671, a 

forensic chemist ( R .  168), testified s h e  tested t h e  aforesaid 

contents and determined therein " t h e  presence of cocaine" (R. 173) I 

and a weight of 995.4 grams (R. 174). 

Over d e f e n s e  o b j e c t i o n ,  the s t a t e  was permitted to publish 

the 'tape recorded' c o n v e r s a t i o n s  alleged by LOSEY and attributed 

to Appellant identified aforesaid (R. 176-198), to w i t :  The tape 

identified as exhibit ' A '  (#1) consisting of a 15 August call ( R .  

176-178); the tape identified as exhibit - 'B' ( # 2 )  consisting of 

calls on 16 August at 2:40 p . m .  (R. 179-180), at 5:20 p.m. (R. 

181-183), at 5:40 p.m. (R. 184-187), at 5:50 p.m. (R. 187-1881, 

and at 8 : O O  p.m. (R. 188-189); the tape identified as exhibit " 
( # 3 )  consisting of a call at 9:lO a.m. on 17 August (R. 190-191); 

a tape identified as exhibit - 'D' ( # 4 )  consisting of calls on 18 

August at 12:lO p . m .  (R. 192-194), at 2:35 p.m. (R. 194-195), at 

3 : O O  p.m. ( R .  195-196), and at 4 : 4 5  p.m. (R. 196); and a tape 

identified as exhibit ' E '  ( # 5 )  consisting of a call at 4:55 p.m. 

on 18 Augus t  (R. 197-198). 

The state's f i n a l  witness was deputy MARK WICHNER (R. 

200, 2 0 3 )  who physically arrested Appellant on 18 August 1988 (R. 

2 0 5 ) .  

The state rested (R. 209). 

Appellant moved for judgments of acquittal (R. 209-2251,  

which t h e  court denied (R. 224). 
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A f t e r  an opening statement (R. 226-2361, Appellant wag 

called to testify on his own behalf (R. 236). 

Appellant ran a mechanic shop (R. 237). In the l a t t e r  

p a r t  of April or e a r l y  May of 1988 Appellant w a s  contacted by an  

old acquaintance named 'TOM' (LOSEY's 'confidential informant") 

(K. 238). This first 'reunion' consisted of talk "like old friends 

and stuff'' without allusion to drugs (R, 239). However, the ''next 

day or two" TOM approached Appellant and "asked [him] how was [he] 

feeling about making some money", Appellant asking what k i n d  of 

money and TOM replying with 'easy money' (id), Appellant's reaction 

was "I [ ] dont' know about t h a t "  (id). 

[APPELLANT]: He told me, he said I have got a friend 
coming from u p  N e w  York. He said he got a l o t  of 
money to buy a l o t  of cocaine. He said all we have 
to do is find him somebody with the c o c a i n e .  You 
don't have to be involved. Find somebody with the 
cocaine. That's all he want s  you t o  do. He said 
he'll pay you some good money. After of t h a t ,  he 
didn't say how much. He said he would pay us good 
money, me and you, if we can do that. * * * I told 
him I d o n ' t  know about that. I had to let him know. 
I had to think about that. * * * Went on about a 
week like that. He would call me mostly e v e r y d a y  
wanting to know what I w a s  going t o  do. Then one 
day he called me, asked me, say well, [LOSEY's] 
in town. He said I want to t a k e  you to meet. I 
said I can't go right now because I a m  very busy. 
So next day he called. I told him the same thing. 
Took him about a week and some days before I told 
him I will go m e e t  [LOSEY] .  

( R .  2 3 9 - 2 4 0 ) .  A b o u t  a 1 4  weeks a f t e r  TOM'S initial 'reunion' with 

Appellant aforesaid (R. 2 3 7 - 2 3 8 ) ,  Appellant agreed with TOM to 

go meet TOM'S alleged 'friend' (i.e. LOSEY), TOM driving Appellant 

to the Burger King t he re fo r :  

[APPELLANT]: We pulled up there. He said let me 
see his, Losey's, car. And he said yeah, there 
comes [LOSEY] coming outside now. So [ L O S E Y ]  come 
out to [ T O M ' S ]  Bronco and go t  i n  it and i n  t h e  back 
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seat. Then Tom introduced m e  to h i m  and one another 
to one another. Then we went -- Tom was saying 
well, this is t h e  man got  the money r i g h t  h e r e .  
H e  say h e  .can buy a l l  the cocaine we can get him, 
if we can  get it. * * * I never said [anything about 
having access to 12 kilos of cocaine]. Danny asked, 
I can take as much as 12 kilos at o n e  time. I said 
I don't know about t h a t .  I said [I] ain't in t h a t  
business and I don't know nobody got t h a t  k i n d  of 
stuff. [TJhen Tom said well, we have to  look a r o u n d  
and see. I s a i d  well, it will take some good looking 
for t h a t ,  * * * That's what I said. I said well, 
I will look around and see, see what we could do. 

(R. 2 4 1 - 2 4 2 ) .  Appellant denies he suggested to them that he had 

somebody specifically in mind that could accomodate TOM and LOSEY 

(R. 2 4 2 ) .  On the way back to Appellant's shop, TOM continued to 
II assure easy money'' and that " A l l  [Appellant] was supposed to do 

is find somebody w i t h  it and introduce them" (R. 2 4 3 ) .  

After that May-Burger King meeting, TOM and/or LOSEY 

called Appellant virtually everyday inquiring whether he had come 

up w i t h  anything, Appellant always replying 'not y e t '  ( R .  2 4 3 - 2 4 4  

In fact, Appellant never looked for anything (R. 244). 

During the week preceding 15 August, LOSEY did not cal 0 

but TOM called "everyday" asking whether anything was found, 

Appellant still responding "NO, not y e t "  ( R .  245). 

On about 12 August (Friday) a friend of Appellant's 

(ROUSE) in the course of talking with Appellant as u s u a l  mentioned 

his need to make more money than h i s  pay-check (R. 2 4 5 - 2 4 6 ) .  

~ .. Appellant testified: 

I said I know something if you want to do it. I 
says I have go t  a guy here from New York. They 
wants to get them up some cocaine, if you can get 
it, so they can buy it. You can make money. H e  
said he p a y  you good. [CARL ROUSE] said I don't 
know. I w i l l  look around. He said I used to know 
some guys do t h a t .  I will check them out. 
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( R .  246). TOM called during the weekend thereafter,  and Appellant 

told him about ROUSE thinking he knew ''a guy got s o m e "  (R. 247). 

When Appellant spoke to LOSEY 15 August h e  told LOSEY that TOM 

was communicating with Appellant ( R .  248). When Appellant informed 

LOSEY that he was in touch with someone he was referring to RBUSE; 

however, Appellant did not know what ROUSE was able in fact to 

do, he expected no Compensation from ROUSE, and ROUSE did not share 

his 'plans' with Appellant ( R .  249). 

On 16 August Appellant introduced ROUSE to LOSEY, LOSEY 

then telling ROUSE about 'making e a s y  money' (R. 250). A t  one 

point ROUSE made a phone call, Appellant having no knowledge as 

to whom he called or t h e  number dialed (R. 251). Appellant was 

not involved in ROUSE'S conversation with LOSEY (id), and neither 

did he have any conversation w i t h  ROUSE about  the ROUSE-LOSEY deal 

(R. 2 5 3 ) .  R a t h e r ,  Appellant a t  all times felt he was working for 

and on behal€ of LOSEY and TOM as those  assured h i s  role would 

be aforesaid (K. 253-254), 

On 18 August Appellant told LOSEY he had spoken to ROUSE, 

but had no knowledge who ROUSE was depending on or relating to 

(R. 2 5 4 ) .  Toward the end of that day ROUSE introduced one PERKINS 

to Appellant ( R .  2 5 4 - 2 5 5 ) ,  Appellant coincidentally already knowing 

PERKINS from an acquaintance in the past b u t  not having knowledge 

t h a t  PERKINS dealt in drugs (R. 255-256). The first Appellant 

had h e a r d  of PERKINS' ro le  was that d a y  when ROUSE introduced them 

(R. 258). At this time PERKINS possessed two bags, t h e  contents 

of which were not s e e n  by Appellant, nor explained to Appellant, 

as neither were the contents from either bag removed in Appellant's 
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presence ( R .  255). PERKINS put one of the bags in a car-trunk 

(R. 2571, and they waited for LOSEY without discussing any 

contemplated transaction (R. 256-257). As stated, Appellant was 

n o t  taking a posture of ' w o r k i n g '  w i t h  PERKINS or ROUSE in t h e  

LOSEY matter (R. 257). I 

When LOSEY arrived Appellant introduced PERKINS as ''the 

guy you have been l o o k i n g  for right here" and  they introduced 

themselves to o n e  another (R. 257-258). A p p e l l a n t  opened the car 

t r u n k  when t o l d  t o  by PERKINS (R. 300-301), Appellant thereafter 

leaving PERKINS and LOSEY to themselves in t h e  small off ice  area 

(R. 2 5 8 - 2 5 9 ) .  Appellant c o u l d  not see from h i s  p o s t u r e  what  those 

t w o  d i d  i n  t h e  room ( R .  259). At one point the phone rang and 

Appellant answered it; it was TOM (R. 259-260). 

Appellant testified he is not and was n o t  a dope dealer 

and had no idea who t o  contact fo r  TOM and LOSEY when those 

propositioned him to act for them (R. 265). Appellant denies he 

ever said to LOSEY that Appellant's people would not deal w i t h  

a w h i t e  man ( R .  248-249). Appellant also testified t h a t  the phrase 

'I got it i n  m y  hand' w a s  coined by LOSEY for Appellant to say 

if t h e  object person had arrived on  a n  o c c a s i o n  ( R .  251-252) .  

And, when Appellant called LOSEY to 'apologize' for the a n t i c i p a t e d  

'deal' not occurring on 1 6  August, same w a s  done per TOM'S request 

and i n s i s t a n c e  ( R .  252). 

The d e f e n s e  rested (R. 310). Appellant moved for 

j udgmen t s  of a c q u i t t a l  ( R .  311-320,  3 2 2 ) ,  which w e r e  denied (R. 

322-323). The charge conference was conducted (R. 323-332). 

C l o s i n g  arguments made (R. 334-356, 3 5 6 - 3 7 2 ,  3 7 2 - 3 8 2 ) .  The c o u r t  
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instructed t h e  j u r y  ( R .  3 6 2 - 4 0 4 )  and it retired to deliberate (R. 

4 0 4 ) .  The  jury ultimately r e t u r n e d  a verdict of guilty as t o  both 

c o u n t s  ( R .  410-411), 

Further record f a c t s  s h a l l  be s e t  f o r t h  a t  t h e  re levant  

arguments h e r e i n a f t e r .  * 
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SUMMARY OF ARGUMENTS 

POINT I: The j u r y  asked for re-instruction on the "law'' and 

t h e  trial c o u r t ,  without noticing or consulting Appellant thereon, 

purported to answer the question; but responded in a too limited 

and confusing manner, misleading the j u r y  and without answering 
L 

its question. 

POINT 11: The j u d g e  omitted a critical standard j u r y  instruction 

after leading Appellant t o  understand it would be g iven;  and 

charged a standard instruction w i t h o u t  inquiring of Appellant if 

he was requesting it ( a s  r e q u i r e d ) .  

POINT 111: Entrapment as a matter of law appeared of record, 

t h e s e  being no specific ongoing criminal action, contrary to due 

process of law. Likewise, the 'confidential' police informant 

instigated and created criminal conduct; and the record is devoid 

of e v i d e n c e  that Appellant had a pre-disposition to commit such 

of fense  and Appellant's actions were a result of and caused by 

the persuasions and insistence of t h a t  police informant. 

POINT IV: Various discovery violations became apparent during 

trial, t h e  c o u r t  ignoring same and failing to conduct any inquiry 

thereon. 

POINT V: The key police witness unresponsively testified that 

Appellant invoked h i s  right to silence incident to arrest. 

POINT VI: T h e  key police witness testified to t h e  contents of 

tape-recorded conversations he had w i t h  Appellant. That witness 

also identified t h e  physical tapes  of those conversations, which 

tapes  were admitted into evidence and published to the jury/ That 

s a i d  recordings were produced without consent or other authorization 

- .  
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contrary to F.S. 934. 

POINT VII: No evidence supports the conspiracy verdict and 

judgment .  The trial c o u r t  even precluded co-conspirator hearsay 

during trial precisely because no conspiracy was established prima 

facially. The court, however, denied motions for judgment Of 

acquittal. 

POINT VIII: T h e  t r i a l  court criticized, admonished, and abused 

Appellant's counsel in the jury's presence and otherwise interfered 

with that ' c o u n s e l ' s  cross-examination i n  material regards. The 

court's actions were made sua spontc without movement by the state 

on other o b j e c t i o n s .  

POINTS ON APPEAL 

I. 

WHETHER THE TRIAL COURT REVERSIBLY 
ERRED WHEN IT RESPONDED TO THE JURY'S 
QUESTION DURING DELIBERATIONS WITHOUT 
NOTIFYING APPELLANT'S COUNSEL OF 
THE QUESTION POSED NOR GIVING COUNSEL 
AN OPPORTUNITY TO CONTRIBUTE TO AN 
APPROPRIATE RESPONSE, AND FOR MAKING 
AN INAPPROPRIATE, INCOMPLETE AND 
MISLEADING RESPONSE TO THE QUESTION 
ASKED 

11. 

WHETHER THE TRIAL COURT REVERSIBLY - .  
ERRED WHEN IT OMITTED GIVING FLORIDA 
STANDARD JURY INSTRUCTION 2.04(e), 
AND IN GIVING THE STANDARD INSTRUCTION 
2 . 0 4 ( c )  WITHOUT APPELLANT REQUESTING 
SAME, THE AFORESAID BEARING MATERIALLY 
UPON APPELLANT'S DEFENSE TO THE 
CHARGES AND THE EVIDENCE 
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WHETHER THE 

OF ACQUXTTAL 
APPELLANT'S 

WHETHER THE 
TO CONDUCT 

TRIAL COURT ERRED DENYING 
MOTIONS FOR JUDGMENT 
BASED ON ENTRAPMENT 

IV. 

T R I A L  COURT ERRED FAILING 
RICHARDSON INQUIRY UPON 

BEING NOTICED OF DISCOVERY VIOLATIONS 
BY THE STATE DURING THE TRIAL 

V. 

WHETHER THE COURT ERRED DENYING 
APPELLANT'S MOTION FOR NEW TRIAL 
BASED ON A STATE s WITNESS s 
UNSOLICITED COMMENT ON APPELLANT'S 
EXERCISE OF HIS RIGHT TO REMAIN SILENT 
INCIDENT TO ARREST AND POLICE 
QUESTIONING 

VI. 

WHETHER THE COURT ERRED ADMITTING 
'TAPES' OF UNAUTHORIZED INTERCEPTED 
COMMUNICATIONS PURSUANT TO F . S .  9 3 4  

WHETHER THE RECORD EVIDENCE IS 
INSUFFICIENT TO SUPPORT A CRIMINAL 
CONSPIRACY CONVICTION 

VIII. 

WHETHER THE COURT'S RULINGS AND 
COMMENTS UNDULY INTERFERED WITH CROSS- 
EXAMINATION OF THE KEY STATE WITNESS 
AND UNFAIRLY DEMEANED COUNSEL IN 
THE JURY'S PRESENCE 
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ARGUMENT 

POINT ONE ON APPEAL 

THE TRIAL COURT REVERSIBLY ERRED 
WHEN IT RESPONDED TO THE JURY'S 

NOTIFYING APPELLANT'S COUNSEL OF 
THE QUESTION POSED NOR GIVING COUNSEL 
AN OPPORTUNITY TO CONTRIBUTE TO AN 
APPROPRIATE RESPONSE, AND FOR MAKING 
AN INAPPROPRIATE, INCOMPLETE AND 
MISLEADING RESPONSE TO THE QUESTION 
ASKED 

QUESTION DURING D E L I B E R A T I O N S  WITHOUT 

A t  the charge conference (R. 3 2 3 - 3 3 3 )  Appellant requested 

an entrapment instruction (R. 3 2 3 ) ,  the court agreeing to give 

t h e  new version for offenses occurring after 1 October 1987 (id). 

The s t a t e  posed no objection. The court did charge t h e  j u r y  that 

In this case,  as to each of the counts charged * * * t h e  defense 11 

of e n t r a p m e n t  has been raised" (E. 3 8 8 )  and then so instructed 

(R. 3 8 8 - 3 9 0 ) .  The jury then retired to deliberate ( R .  4 0 4 ) .  

Eventually, the j u r y  presented a question, whereupon court 

reconvened and the following ensued: 

THE COURT: All right. Bring in the j u r y ,  They 
have a question. 

[APPELLANT]: Should w e  know what the question is 
so we can talk about it? 

THE COURT: We don't need to talk about it. I will 
show you in j u s t  a m i n u t e ,  Kayo. 

( R .  407). The j u r y  then entered the court, seated, and _ .  the 

following occurred: 

THE COURT: Have a seat, please. Ladies and 
gentlemen of the j u r y ,  I have your question: Judge 
Coker, could you please clarify or provide a copy 
of the law on armed trafficking. 

Unfortunately, I can do neither of those. 
However, what I can do is to reread you the law 
that I read you a few moments ago[]. 
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( R .  407-408). The judge then re-read almost verbatim t h e  

'trafficking i n  cocaine' instruction it had earlier charged 

respecting the 'elements' of t h a t  offense and defining 'delivery' 

( R .  384-386, 408-409). The j u r y  then retired to continue its 

deliberations and the following colloquy occurred: .L 

[APPELLANT]: Judge, show my objection. We didn't 
get a chance to discuss that. 

THE COURT: Well, what's your objection? 

[APPELLANT]: I'd like to have entrapment read to 
t hem.  I t ' s  n o t  an  offense to traffic[kJ if he was 
entrapped. 

THE COURT: I responded to their question exactly 
as they requested that I respond and you objec t ion  
is noted. 

( R .  409-410). 

Appellant submits the cour t  reversibly erred when it 

purported to answer the jury's ' q u e s t i o n '  t o  "clarify or  provide 

a copy of -- t h e  law on armed trafficking" (R. 407) without first 

notifying counsel of the question posed or t h e  court's intended 

response according counsel an opportunity to be heard regarding 

an appropriate response. 

First, the court erred declaring w i t h ,  respect to the 

jury's request to ''please clarify or provide a copy of t h e  law'' 

that it could "do neither of those'' (R. 407). The trial court 

is empowered to have allowed the j u r y  to take written instructions 

to the j u r y  room to a s s i s t  its deliberations. F1.R.Cr.Pr. 3.400(c); 
,- 

SIMMONS v STATE, 541 So2d 171 ( 4 D C A  1 9 8 9 )  1 4  F.L.W. 917; KXRKLAND 

v STATE, 5 5 7  So2d 1 3 0  (3DCA 1 9 9 0 )  15 F.L.W. D430. However, the 

entire written instructions must be delivered to t h e  jury t o  avoid 

it placing "undue emphasis upon t h e  reinstruction given". BYRD 
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v STATE, So2d (3DCA 1991) I6 F.L.W. D466. [Compare, 

HENDRICKSON v STATE, 556 So2d 440 (4DCA 1990) 15 F.L.W. 

D205(fundamental errar to preliminarily instruct jury  it cannot 

have testimony read back to it during t h e  deliberation process)]. 

The court below unduly limited t h e  applicable "law" sub 2udice 

to be the elements of the 'charges', thereby de-emphasizing t h e  

''law" of defenses against those charges. Had the court done what 

the j u r y  asked ( i . e .  provide a copy of the law), as the court could 

have, then the ''law" in its entirety shall have necessarily been 

taken back into the jury's deliberations, undue emphasis avoided, 

and clarification more likely facilitated. 

Secondly, if the court could "do n e i t h e r "  of what t h e  

jury requested, t h e n  what  the court did do was not responsive to 

the request. As aforesaid, the "law" was in f a c t  not re-instructed 

on completely. 

Thirdly, Appellant was entitled to, but w a s  foreclosed, 

an opportunity to assist the c o u r t  in formulating whatever response, 

if any, ought have been made to the jury's question (whatever it 

w a s ) .  Certainly, f o r  instance, the "law - of armed trafficking" 

is more t h a n  t h e  mere 'elements' of the offense of 'trafficking 

i n  cocaine'. Pointedly the j u r y  did - not ask for re-instruction 

on the definition of the, or any, charged offense. And, t h e  trial 

judge  determined to s u a  s p o n t e  make a limited and incomplete 

articulation of t h e  "law1' of trafficking in cocaine. [Note t h a t  

the j u d g e  did n o t  inquire of the jury in what  respect of the "law" 

clarification was needed]. 

The trial court erred by responding t o  a question 
submitted by the jury during deliberations without 
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advising counsel of the question or the court's 
answer. Such action [is] reversible error. 

LED0 v STATE, 557 So2d 891, (3DCA 1990) 15 F.L.W. D548. Cf 
;k /A&/ 

ALEXANDER v -  STATE, 575 So2d 1370 (4DCA 1991)(both p r e s e n c e  and - 
opportunity of counsel to be heard p r i o r  to answering jury q u e s t i o n  

required); CHERRY v STATE, 572 So2d 521 ( 1 D C A  1990)(same); LACUE 

v STATE, 562 So2d 3 8 8  ( 4 D C A  1990)(same). The inconsiderate action 

6 

by t h e  court below deprived A p p e l l a n t  of due process of law. 

Moreover, failure to instruct o n  the defense theory Of 

entrapment where evidence s u p p o r t s  it is f u n d a m e n t a l  error. HOWARD 

v STATE, 561 So2d 1362 (3DCA 1 9 9 0 ) ;  GILBERTH v STATE, 563 So2d 

1120 ( 4 D C A  1990); THOMAS v STATE, 547 So2d 989 (1DCA 

1989)(entrapment instruction necessary if 'suggested' in fact). 

Sub judice, the defense of entrapment w a s  as much a pa r t  of the 

requested "law" as was the definition of the elements of the 

charges.  The court failed to i n s t r u c t  the jury completely on the 

" l a w " ,  a n d  for that also erred. HERNANDEZ v STATE, 575 So2d 1321 

( 4 D C A  1991); PLUMMER v STATE, 559 S o 2 d  6 9 3  ( 1 D C A  1990)(error to 

not reinstruct on justifiable homicide). See a lso ,  BISCARDI V 

STATE, 511 So2d 575 ( 4 D C A  1987)(error t o  t e l l  j u r y  court cannot 

reinstruct on l a w ) ;  MCCORMICK v STATE, 308 S o 2 d  126 (QDCA 1975); 

PIECZYNSHI v STATE, 516 SoZd 1048 ( 3 D C A  1987). 

A new trial o u g h t  be granted. 
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ARGUMENT 

POINT TWO ON APPEAL 

THE TRIAL COURT REVERSIBLY ERRED 
WHEN IT OMITTED GIVING FLORIDA 
STANDARD JURY INSTRUCTION 2.04(e), 
AND IN GIVING THE STANDARD INSTRUCTION 
2.04(~) WITHOUT APPELLANT REQUESTING 
SAME, THE AFORESAID BEARING MATERIALLY 
UPON APPELLANT'S DEFENSE TO THE 
CHARGES AND THE EVIDENCE 

A t  t h e  charge conference the trial judge asked for any 

special instructions, announcing the understanding t h a t  otherwise 

"You all know the generals as well as I do" (R. 3 2 3 ) .  Thus was 

t h e  charge c o n f e r e n c e  limited by the c o u r t  ( R .  3 2 3 - 3 3 3 ) .  Appellant 

presented his closing argument (R. 334-356, 372-382) and t h e  s t a t e  

its (R. 3 5 6 - 3 7 2 ) .  The trial c o u r t  then instructed the j u r y  (R. 

382-399). Those instructions included Florida Standard Jury 

Instruction ' 2 . 0 4 ( ~ )  DEFENDANT TESTIFYING': 

The defendant in t h i s  case has become a witness. 
You should apply t h e  same rules t o  cQnSi.i,derat.ion 
of his testimony t h a t  you apply t o  the testimony 
of the other witnesses. 

( R .  3 9 4 ) .  S e e  Exhibit 'A', attached to this brief. The  

instructions, however, omitted Flo r ida  Standard Jury Instruction 

'2.04(e) DEFENDANT'S STATEMENTS', t o  wit: 

A statement claimed to have been made by the 
defendant outside of court h a s  been placed before 
you. Such a statement should always be considered 
with caution and be weighed with great care to make 
certain it w a s  freely and voluntarily made. 

Therefore ,  you m u s t  determine from the evidence 
that t h e  defendant's alleged statement was knowingly, 
voluntarily and freely made. 

In making this determination, you should consider 
the t o t a l  circumstances, including but  not limited 
to: 

1. Whether, when t h e  defendant made the 
statement, he had been threatened in order to get 
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him to make it, and 
2. Whether anyone had promised him anything 

in order to get him to make it. 
If you conclude the defendant's out of court 

statement was not freely and voluntarily made, you 
should disregard it. 

See Exhibit ' E l ,  attached to this brief. 
c 

The court called a side-bar for  additional objections 

to the instructions given (R. 3 9 9 ) ,  Appellant (inter a l i a )  objected 

to that h e  had ''never requested 2 0 4 ( c ) ,  the defendant is a witness" 

( R .  401) , the judge responding that the accused's request therefor 

is not required (id); and that 204(e) respecting weighing with 

great care Appellant's alleged 'statements' was charged. In 

the latter regard t h e  following colloquy was had: 

[APPELLANT]: And 204(E), did you read t h e  W n d a n t ' s  
statements are supposed to be taken-- 

THE COURT: H e  didn't give any statements. 

[APPELLANT]: They're saying he's making a l l  kinds 
of stuff outside-- 

THE COURT: Conversations. That wasn't statements. 
Okay. Your ob jec t ion  is noted, Overruled. 

[APPELLANT]: Judge, i t ' s  on tape, Your Honor. 

THE COURT: That doesn't matter. He didn't make 
statements. Made conversation. 

[APPELLANT]: Judge can 1 make my record? There 
is a tape r eco rd ing .  

THE COURT: Go ahead make your record. 

[APPELLANT]: It is a statement. It is in the form 
of a t a p e  which statements came in the wake of police 
interrogation and intimations. So they should 
cautiously consider s u c h  tape-recorded statements 
of my client's out-of-court statements at t h e  
interrogation of a police officer, j u s t  like if 
it was a specific confession, Judge, in the form 
of the tape. You're entitled to have that 
instruction as to it being carefully regarded. 
Show my objection to that. 
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THE COURT: Overruled. 

(R. 4 0 2 - 4 0 3 ) .  

It is plain that Appellant's primary defense was 

entrapment, involving t h e  pervasive instigations and influences 

of police agent/informant, 'TOM'  (as well as L O S E Y ) .  @ross- 

examination of LOSEY (R. 76-1661, Appellant's testimony ( R .  236- 

260,  260-310), and closing arguments by both the state and the 

defense (R. 334-356, 356-372, 372-382) hinged in substantial part 

on t h e  'Statements' attributed to Appellant in that contrived and 

coerced context, and t h e  voluntariness of same, [Appellant noticed 

the court of various discovery violations during trial involving 

'statements' being attributed to Appellant, which t h e  court allowed 

to stand without inquiry, but which importantly bore upon t h e  

charges (R. 31, 71, 73-75, 113)l. For the jury to fairly evaluate 

these o u t  of court 'statements' being attributed to Appellant, 

as well as Appellant's trial testimony vis-a-vis same, the Florida 

Standard Instruction 2 04 (e) was critical to the defense and verily 

expec ted  by Appellant to have  been charged t h e  jury. Moreover, 

that instruction is not given subject only to the accused's 

'request' t h e r e f o r ,  as are other general 'standard' instructions 

(e.g. 2 . 0 4 ( c ) ) .  Likewise, Appellant would - not have requested 

2.04(c) (Defendant Testifying) since the ' r u l e '  set forth in t h a t  

' s t a n d a r d '  is n o t  the same [as the jury would] apply to the 

testimony of t h e  other witnesses", thereby avoiding any possible 

confusion in t h i s  area of evaluating out-of-court 'statements' 

attibutcd to Appellant. A s  stated, the trial c o u r t  gave t h e  latter 

standard without Appellant requesting same or even being inquired 

I I  
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his desire in that respect .  Thus no s p e c i a l  consideration of 

subject 'statements' were charged although the standard instructions 

provide t he re fo r ,  Appellant expected it, and ultimately requested 

it. " I T l h e  s t a n d a r d  j u r y  instructions are intended to assist the 

trial court in its responsibility to charge t h e  j u r y  on ' t he  

applicable law". STEELE v STATE, 561 So2d 6 3 8  ( 1 D C A  1990). 

Unnecessary departures from t h e  standard jury 
instructions may undermine t h e  unquestionably 
beneficial effect of those forms on the Florida 
trial system as a whole. That system depends in 
large p a r t  for i t s  fairness and effective functioning 
upon reasonably predictable rules and rulings in 
the conduct of t r i a l s .  Those instructions " s t a t e  
as accurately as a group of experienced lawyers 
and judges could state the law of Florida in simple 
understandable lanquage." 

HURTADO v STATE, 546 So2d 1176 (2DCA 1989) 14 F.L.W. 1859. See, 

GREEN v STATE, 546 S o 2 d  126 (3DCA 1989)(instruction on w i t n e s s  

credibility proper when accord with s t a n d a r d s ) .  

Appellant submits the cour t  reversibly erred f o r  its 

u n n e c e s s a r y  departure from the s tandard  instructions omitting charge 

2.04(e) from t h e  applicable "law". PIECZYNSKI v STATE, 516 So2d 

1048 (3DCA 1987). That error w a s  compounded with the unsolicited 

reading of charge 2 . 0 4 ( c ) .  Appellant's objections in t h e s e  respects 

ought have been sustained and c u r e d .  

A new trial i s  warranted. 
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ARGUMENT 

P O I N T  THREE ON APPEAL 

ST 

THE TRIAL COURT ERRED DENYING 
APPELLANT ' S MOTIONS FOR JUDGMENT 
O F  ACQUITTAL BASED ON ENTRAPMENT 

TE v HUNTER and  C O N K L I N ,  5 8 ' S o 2 d  - F'q (FAa 199 

1 6  F.L.W. S 5 8 8 ,  i n v o l v e d  a n  i n f o r m a n t  named 'Diamond' .  Diamond 

' c o n t r a c t e d '  w i t h  p o l i c e  to ass i s t  i n  "making" new d r u g  cases. 

T h e  a p p e l l a n t  ConkLin w a s  n o t i c e d  t o  smoke c a n n a b i s ,  thus Diamond 

a p p r o a c h e d  him a n d  "asked f o r  a s s i s t a n c e  i n  o b t a i n i n g  drugs,  but 

Conklin c o u l d  n o t  p r o v i d e  any  s o u r c e s  f o r  t h e  drugs t h a t  Diamond 

wanted  [ s o  t h a t ]  Diamond became more i n s i s t a n t  a n d  began  t e l e p h o n i n g  

C o n k l i n  almost d a i l y . ' '  1 6  F.L.W., a t  5588. C o n k l i n  then solicited 

co-defendant H u n t e r  "who agreed t o  help f i n d  d r u g s  t o  se l l  to 

Diamond'' ( i d ) .  At trial a m o t i o n  for judgment  of acquittal was 

d e n i e d .  The Supreme C o u r t ,  a p p r o v i n g  t h i s  Court's r e s u l t  i n  

r e v e r s i n g  the judgment  of c o n v i c t i o n ,  h e l d :  

Diamond had become the state's agent, and h i s  acts  
m u s t  be c o n s t r u e d  as " p o l i c e  a c t i v i t y . "  H i s  
a c t i v i t i e s ,  however ,  meet neither p a r t  of t h e  Cruz[v 
S t a t e ,  4 6 5  So2d 516  (Fla 1985)l test, let alone 
both, b e c a u s e  there was no " s p e c i f i c  o n g o i n g  c r i m i n a l  
a c t i v i t y "  u n t i l  Diamond created such a c t i v i t y  i n  
order  t o  meet his q u o t a .  Therefore, as  i n  Cruz ,  
C a n k l i n  e s t a b l i s h e d  e n t r a p m e n t  as  a matter of l a w ,  
a n d  t h e  t r i a l  court erred i n  d e n y i n g  his motion 
for j u d g m e n t  of acquittal based on e n t r a p m e n t .  

+ -  

16 F.L.W., a t  S 5 8 9 .  " [ T l h e  m a j o r i t y  o p i n i o n  c l e a r l y  is p r e m i s e d  

e n t i r e l y  on the d u e  p r o c e s s  c l a u s e  of the Florida C o n s t i t u t i o n .  

A r t  I ,  5 9 ,  F l a .  C o n s t . " .  1 6  F.L.W., at S590 (J. KOGAN, c o n c u r r i n g ) .  

Accord:  BOWSER v STATE, 5 5 5  So2d 8 7 9  (2DCA 1989) 14 F.L.W. 2843;  

K R A J E W S K I  v STATE, SoZd (4DCA 1991) 16 F.L.W. D692; STATE 
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v BURCH, 5 4 5  So2d 2 7 9  ( 4 D C A  1989) 14 F.L.W. 382; GONZALEZ v STATE, 

5 7 1  So2d 1 3 4 6  ( 3 D C A  1 9 9 0 )  15 F.LW. D257G. -- And see: STATE v PETRO, 

So2d (2DCA 1 9 9 1 )  1 6  F.L.W. D2398, D2400 f n  1. - 

A p p e l l a n t  a r g u e d  t h e  r a t i o n a l e  of CONKLIN upon t h e  facts 

below i n  h i s  m o t i o n s  f o r  judgmen t  o f a c q u i t t a l  ( R .  218-224, 316- 

3 2 0 ) .  N o  " s p e c i f i c  o n g o i n g  c r i m i n a l  a c t i v i t y "  existed when TOM 

and  LOSEY s o u g h t  t o  e n l i s t  Appellant's a s s i s t a n c e  i n  f i n d i n g  cocaine 

s o u r c e s .  N o  c r i m i n a l  a c t i v i t y  by A p p e l l a n t  w a s  known by LOSEY 

when TOM i n t r o d u c e d  h im;  n o t h i n g  a t  a l l  o c c u r r e d  u n t i l  months later; 

and  when TOM e n l i s t e d  A p p e l l a n t ' s  ' a s s i s t a n c e '  A p p e l l a n t  knew no 

sources t h e r e f o r .  I t  w a s  T O M ' S  c o n t i n u a l l y  calling and u r g i n g  

Appellant about f i n d i n g  someone for 'good easy money' which 

e v e n t u a t e d  A p p e l l a n t ' s  alleged ' c r i m i n a l  actions'. The informant, 

TOM, had a c o n t i n g e n t  f e e  i n t e r e s t  i n  i m p l i c a t i n g  persons  l i k e  

A p p e l l a n t  i n  a c r i m i n a l  d r u g  e f f o r t ,  h e  was a u t h o r i z e d  a n d  used 

by LOSEY to do so,  a n d  " t h e  i n f o r m a n t  w a s  free t o  set up 

t r a n s a c t i o n s  where and when he chose" .  1 6  F.L.W., at 11695 

( K R A J E W S K I  v STATE, s u p r a ) .  L i k e w i s e ,  

a p p e l l a n t  i n  t h i s  case had  n o  p r i o r  h i s t o r y  of d r u g  
u s e  o r  t r a f f i c k i n g ,  n o r  d i d  h e  p r o v i d e  police w i t h  
a n y  reason t o  i n f e r  a f i i m l l i a r i t y  with drugs. 
F u r t h e r m o r e ,  h e  d i d  n o t  t a k e  a n  a c t i v e  p a r t  i n  
s u p p l y i n g  the drugs. T h e r e  w a s  n o  basis fo r  a 
c o n c l u s i o n  t h a t  appellant w a s  e n g a g i n g  i n  t h e  ongoing 
sa l e  of d r u g s  [ a n d ]  t h e r e  i s  no e v i d e n c e  of a h i g h  
volume of d r u g  t r a d e  a t  e i t h e r  t h e  place where 
a p p e l l a n t  w a s  a r r e s t o d  o r  a t  the [p l ace ]  where h e  
first [o r  e v e r ]  met t h e  i n f o r m a n t .  [ L i k e w i s e ,  t h e ]  
po l i ce  a c t i v i t y ,  e s p e c i a l l y  t h e  i n f o r m a n t ' s  a c t i v i t y ,  
f e l l  s q u a r e l y  w i t h i n  t h e  s e c o n d  prong of the 
o b j e c t i v e  [ e n t r a p m e n t ,  due process C R U Z ]  t e s t  when 
the i n f o r m a n t  induced, l u r e d ,  and  pressured t h e  
d e f e n d a n t  by r e p e a t e d  phone calls. A l s o ,  t h e  police 
had  n o  e v i d e n c e  that the d e f e n d a n t  had ever been 
involved i n  a n y  u n l a w f u l  d r u g  t r a n s a c t i o n ;  rather, 
t h c  i n f o r m a n t  w a s  r e s p o n s i b l e  f o r  o r i g i n a t i n g  and  
i n s t i g a t i n g  t h e  idea.  Such police a c t i v i t y  
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c o n s t i t u t e [ s l  e n t r a p m e n t  a s  a mat ter  of l a w  and 
r e q u i r e  [ s I r e v e r s a l  of t h e  judgmen t  [ s I and 
s e n t e n c e [ s ] .  

/- 

LONDON0 v STATE, -6 r So2d ("'(4DCA 1 9 9 0 )  15 F.L.W. D1857, D1859. 

A p p e l l a n t  f u r t h e r  submits t h a t  t h e  ev idence  e s t a b l i s h e s  

s u b j e c t i v e  e n t r a p m e n t  u n d e r  F.S. 777 .201 .  F i r s t ,  obv ious l3 \  TOM 

a n d  LOSEY s o l i c i t e d  A p p e l l a n t  t o  be i n v o l v e d  i n  making a drug case 

w i t h o u t  any  " p u r p o s e  of o b t a i n i n g  e v i d e n c e  of t h e  commiss ion  of 

a crime", inasmuch a s  no 'crime' had been or w a s  b e i n g  committed 

as t o  which ' e v i d e n c e '  c o u l d  be o b t a i n e d  of A p p e l l a n t .  Thus, t h e s e  

police a g e n c i e s  i n i t i a t e d ,  as w e l l  a s  i n d u c e d  and encouraged 

A p p e l l a n t  t o  engage i n  c r i m i n a l  c o n d u c t .  As a "direct  r e s u l t "  

t h e r e o f  A p p e l l a n t  w a s  b r o u g h t  i n t o  s u c h  conduct e v e n t u a l l y .  TOM'S 

and LOSEY's "methods of persuasion or  inducemen t  * * * createid] 

a s u b s t a n t i a l  r i s k  t h a t  s u c h  crime w [ o u l d ]  be committed" by 

A p p e l l a n t ;  and  A p p e l l a n t  is n o t  shown t o  be one who was ready t o  

commit same. R a t h e r ,  t h e  e v i d e n c e  i s  t h a t  A p p e l l a n t  was n o t  a 

d r u g  d e a l e r  and c o u l d  not locate a n y  d r u g  sources h i m s e l f .  The 

aforesaid i s  e s t a b l i s h e d  by a p r e p o n d e r a n c e  of t h e  ev idence  below, 

and same is not r e b u t t e d  by t h e  state. 

A p p e l l a n t  s u b m i t s  t h e  state o u g h t  be p r i m a r i l y  b u r d e n e d  

t o  overcome s u c h  a p r e p o n d e r a n t  showing  of e n t r a p m e n t  beyond a 

r e a s o n a b l e  d o u b t  ( R .  3 2 7 ) ;  however ,  where  as  i n  t h e  record below 

t he re  is no disproof  of t h e  e v i d e n t  d e f e n s e  of subjective e n t r a p m e n t  

then a judgment  of a c q u i t t a l  o u g h t  h a v e  b e e n  g r a n t e d  (R. 218-224,  

3 1 6 - 3 2 0 ,  3 2 2 ) .  Compare: SNEED v STATE, S o 2 d  (4DCA 1991) 

1 6  F.L.W. D683. 

E n t r a p m e n t ,  o b j e c t i v e  ( d u e  p r o c e s s )  and s u b j e c t i v e ,  is  

established i n  fact and l a w .  A p p e l l a n t  o u g h t  be d i s c h a r g e d .  
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ARGUMENT 

POINT FOUR ON APPEAL 

THE TRIAL COURT ERRED FAILING TO 
CONDUCT R I C H A R D S O N  INQUIRY UPON BEING 
NOTICED O F  DISCOVERY VIOLATIONS BY 
THE STATE DURING THE TRIAL .. 

During LOSEY'S direct examination Appellant made a series 

of o b j e c t i o n s  to t h a t  witness synopsizing, characterizing and 

interpreting allegedly recorded telephone conversations between 

himself and Appellant, the tapes obviously being the b e s t  evidence 

thereof ( R .  24-25, 25-26,  2 8 - 2 9 ,  31). [Over  d e f e n s e  objection, 

the state did not p u b l i s h  these ' t a p e s '  during LOSEY's direct 

testiraony, but did have same admitted by that witness. The tapes 

wsre Flayed for the jury eventually but only after that witness 

was excused ( R .  176-198)]. A t  one point t h e  following occurred: 

[STATE]:  Is t h a t  t h e  l a s t  conversation you had 
w i t h  [Appellant] that d a y ?  

[LOSEY]:  No. A t  about 5:GO p . m .  [Appellant] called 
me and said to come over, because his supplier had 
just arrived at the shop. 

[APPELLANT]:  Objection. Again, I have to say that 
the best evidence would be a t ape  recording, n o t  
what he would surmise was said or in terpre t  what 
was said. 

THE COURT: Objection is no ted .  Overruled, Proceed. 

[STATE]: That telephone call was also recorded? 

[LOSEYI: Yes, sir. 

[APPELLANT]: Objection to his supplier. That's 
conclusory. 

THE COURT: He is relating the conversation, 

[APPELLANT]: That's what I am saying. 1 object 
to it. 
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THE COURT: Overruled. 

[APPELLANT]: And discovery violation. 

THE COURT: Proceed. Go ahead, Mr. Geisler. 

( R .  30-31). The s t a t e  then commenced to present the physical 'tape 

recordings' fo r  admission into evidence ( e . g .  R. 32-35), to which 

Appellant objected (R. 34-35), and continued to elicit the witness's 

recitation of what these 'tapes' supposedly reflected, over 

Appellant's objections (R. 38, 42,  4 3 ) .  

Eventually the state, without publishing the tapes 

'identified' by the witness and admitted into evidence (over 

objection), concluded its direct examination of t h e  witness LOSEY, 

whereupon the following ensued: 

[STATE]: * * * Thank you, detective. That's a11 
I have. 

THE COURT: Are you through w i t h  the direct? 

[STATE]:  Yes, Your  Honor. 

[APPELLANT]: Wait. I have an objection. They 
admitted a l l  these t apes .  We don't g e t  to confront 
the tapes? 

THE COURT: Hold it. [ A  lunch recess for the j u r y  
w a s  declared and the witness excused by t h e  c o u r t ] .  

[APPELLANT]: What about that publishing of the 
tapes before I cross examine? 

THE COURT: Well, now, Kayo, I don't tell [the 
prosecutor] how to t r y  his lawsuit. 1 don't tell 
you how to try your lawsuit. The matters are in 
evidence, the tapeE, and the j u r y  can hear-.- them 
any time they want to. ~f you want to play them, 
you p l a y  them. 

[APPELLANT]:  No, Judge. You misunderstand. I 
have a r i g h t  to confront evidence against me. They 
have identified these tapes as t h e  best evidence 
of conversations. 

THE COURT: You are not listening to me. Losey 
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is g o i n g  to be up here a n d  you are going to be cross 
examin ing  him. If you want to p u t  the tapes on 
and examine him, you have a right to do that. 

[APPELLANT]: I am not going to put on any-- 

THE COURT: I don't tell Geisler how to try his 
case. I don't tell you how to try yours. I will 
see you  a l l  at 1:30. Detective Losey will be s i t k i n g  
here for you and he will be prepared to answer 
anything you care to ask him, I am sure. 

[APPELLANT]: What about my discovery violation? 

THE COURT: What discovery violation? 

[APPELLANT]: Conversations had with my client that 
are unrecorded between May and August. The abuses 
of the afficer on the stand that my client said 
something i n  a taped statement which I am not aware 
of any such thing being uttered by my client. 

THE COURT: Well, now, these tapes are not strangers 
to you, are they? 

[APPELLANT]: That's correct. That's why I am saying 
I was very surprised of his testimony. 

THE COURT: Have these tapes been made available 
to you? 

[APPELLANT]: I have listened. That's why I said 
he surprises me. 

THE COURT: A11 police reports-- 

[APPELLANT]:  I made my best evidence objections 
for t h i s  very reason. He was saying things 1 have 
never been told about. Secondly, he has told me 
conversations occurred between May and August, which 
1 am not aware of and nothing reflects it in 
discovery. 

THE COURT: You have got all the police reports 
I assume [the state] had. Isn't that so,-- Mr. 
Gei s ler? 

[STATE]:  To my knowledge, yes, sir. 

[APPELLANT]: I have been affirmatively misled by 
those very same reports. 

THE COURT: Your objection is noted. We'll wait 
until crass examination. See what happens. 
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( R .  71, 73-75). Cross-examination t h e n  commenced (R. 76). 

During cross, LOSEY claimed that Appellant communicated 

with him after the initial Burger King meeting in May and prior 

to the f i r s t  recorded conversation 15 August ( R .  102-103). Such 

was never recorded in any police report (R. 102-103, 110-1L1). 

Likewise, LOSEY's characterizations of 'source' or 'supplier' on 

di rec t  r e s p e c t i n g  statements made by Appellant on tape and otherwise 

were never words attributable to or used by Appellant ( R .  104, 

122, 128). The following occurred during that testimony: 

[APPELLANT]: when you were corning up here to testify 
today, did you review your r epor t s?  

[LOSEY]: S u r e .  

[APPELLANT]: Including the report that you just 
referred to? 

[LOSEY]: Sure. 

[APPELLANT]: And a lot of testimony had been 
essentially based herein, right? 

[LOSEYI: A lot of it, it's based on my memory. 
Some of it on tapes .  Some of it on t h e  reportl 
sure. 

[APPELLANT]: And so now you remember definitely 
at: least o n e  conversation after the Burger King 
encounter? 

THE COURT: Asked and answered, Asked and answered. 
Next question. 

(APPELLANT]: I have a discovery violation. 

- ?  THE COURT: Asked and answered. 

[APPELLANT]: I have a discovery v i o l a t i o n ,  Judge. 

THE COURT: W e  have already discussed that. Proceed, 
Next question. We had a hearing on t h a t .  Next 
question. 

( R .  112-113). Cross continued, including with respect to the 
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activities and interests of the police agent/informant, TOM (R. 

115-126, 129-137, 146-148, 158-159), whereupon the following 

occurred: 

[APPELLANT]: All right. Now, do you remember a 
telephone call happening in that office before t h e  
arrest  and after you came in? 

[LOSEYI: The phone rang and [Appellant] answered 
the phone. 

[APPELLANT]: And that was Tom on that phone call, 
wasn't it? 

I 

[LOSEY]: N o t  that I know of. 

[APPELLANT]: Didn't you tell Tom to call o v e r  there 
and get  [Appellant] involved in t h e  office? 

[LOSEY]: Why would I have Tom call to get him - 
- no. 
[APPELLANT]: 

[LOSEYI: No. It's ridiculous. No, I didn't do 
that. 

[APPELLANT]: Don't be ridiculous? And then t h e  
arrest went down and since then, have you spoken 
to Tom? 

You don't have to tell -- yes or no? 

[LOSEY]: Sure. 

[APPELLANT]: Is Tom still working fo r  you? 

[LOSEY]: No. 

[APPELLANT]: Where is Tom? 

[LOSEY]: I don't know. 

[STATE]  : Objection. * +  

THE COURT: Sustained, It's irrelevant. 

[APPELLANT]: Is he working for anybody as a paid 
informant? 

[LOSEY]: I don't know. 

[STATE] : O b j e c t i o n .  
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THE COURT: Sustained. 

[APPELLANT]: Judge, I have a discovery violation. 
This man is a -- Tom is a -- 

THE COURT: It's irrelevant. I sustain t h e  
objection. 

[APPELLANT]: 1 h a v e  a discovery violation ifi that 
respect, too. 

THE COURT: Move on. 

[APPELLANT]: Can I have a s h o r t  recess? 

[APPELLANT]: Can T have  a short recess, t h e n  I 
will have maybe t w o  questions? 

THE COURT: Next question. 

(R. 158-160). A recess being denied, cross-examination shortly 

concluded (R. 1 6 6 ) .  

"The trial court committed reversible error in failing 

to conduct a Richardson inquiry after being apprised of the State's 

(3DCA 1991) discovery violation". M . H .  v S T A T E ,  

1 6  F.L.W. 2211, 2212. 

So2d 
I_ 

Pursuant to Richardson, 246 So2d 771 ( F l a .  1971), 
a n  appellate court must  reverse a conviction if 
noncompliance with a rule of procedure results in 
harm or prejudice to t h e  defendant due t o  t h e  state's 
failure to furnish the names of witnesses or material 
to be used at trial. A determination as to t h e  
possible prejudice to the defendant is a matter 
within t h e  trial court's discretion. However, that 
discretion c a n  be exercised only after an adequate 
inquiry into all of t h e  surrounding circumstance's. 
* * * The purpos~ of a Richardson inquiry +is to 
ascertain procedural, rather than substantive, 
prejudice. * * * Further, "a trial court's failure 
to conduct a R i c h a r d s o n  inquiry is per se 
reversible." [ ] T h i s  is because a reviewing court 
cannot determine whether the discovery violation 
was harmless unless the defendant is afforded an 
opportunity to show prejudice or harm. * * * 

BROWN v S T A T E ,  16 F.L.W. D1141 (1DCA 1991). The trial cour t  in 
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CUMBIE v STATE, 3 4 5  So2d 1061 (Fla 1977), omitted a 'full inquiry' 

into a noticed discovery violation, and the C o u r t  noted: 

It is clear that t h e  trial court's investigation 
of the question of prejudice was not the full inquiry 
Richardson requires. Na appellate court can be 
certain that errors of t h i s  type are harmless. 
A review of the cold record is not an adeQuate 
substitute f o r  a trial judge's determined inquiry 
into 'all aspects of the state's breach of the rules, 
as Richardson indicates. Especially is this so 
in cases such as this, where a false response is 
given to a request for discovery. The mere fact 
that alleged statements are attributed t o  the 
[defendant] cannot relieve the state of i ts  duty 
to disclose; that is precisely the situation 
contemplated by Rule 3.22O(a)(l)(iii). 

Id, at 1062. In a case of such omission "prejudice must be presumed 

and a new trial 

1336 (IDCA 1988 

125 (Fla 1986)). 

Below, 

is mandatory". MARTINEZ v STATE, 528 So2d 1334, 

13 F.L.W. 1826 (citing SMITH v STATE, 500 So2d 

The trial court below so omitted. 

Appellant objected to an alleged conversation 

and statement attributed to h im adduced on direct examination by 

t h e  state of its witness ( L O S E Y ) ,  and noticed t h e  trial c o u r t  that 

same constituted a discovery violation. The judge ignored it and 

overruled the objection (R. 30-31). When t h e  state concluded its 

direct examination of that witness, and before crass examination 

commenced, Appellant again noticed the trial c o u r t  of discovery 

violations regarding statements being attributed to Appellant, 

and tha t  Appellant stood surprised thereby as well as affirmatively 

m i s l e d  by the discovery actually provided. The judge's response 

was to note the objection and to "wait until cross examination". 

.. .- 

( R .  71, 73-75). During that cross-examination Appellant again 

noticed the court of a discovery violation, the judge merely 

responding "[w]e have already discussed that [and] had a hearing 
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on t h a t " .  ( R .  112-113). [In f a c t ,  t h e  record shows t h a t  no hearing 

whatever was had]. Thereafter, on cross, Appellant adduced that 

the confidential police informant/agent, TOM, was not still working 

for  that officer and the TOM'S whereabouts was not known by t h a t  

officer. The trial j u d g e  sustained a bare objection by the s<ate, 

the court (in the jury's presence) gratuitously declaring t h a t  

such matters were "irrelevant". Thereupon Appellant attempted 

to articulate a further discovery violation respecting TOM, but 

was cut off by the court because "[ilt's irrelevant". A short 

recess even was denied the defense ( R .  158-160). 

Respecting the informant TOM, his influence and presence 

in this case was pervasive, and it was apparent that t h e  officer- 

witness could not assure the contrary and in f a c t  testified h e  

did not attempt to monitor that informant vis-a-vis Appellant. 

Appellant pre-trial noticed the court of the informant's pervasive 

influences a s  per the rationale of STATE v HUNTER, - So2d 
(Fla 1991) 16 F.L.W. S S P S .  (R. 4 2 2 ) .  Appellant attempted to 

address the trial c o u r t  of the need t o  disclose TOM i n  t h e  

circumstances of this case as it developed, that the 'confidential' 

status thereof was contrived, and that his materiality as a witness 

required disclosure to the defense. It became apparent too t h a t  

the s t a t e  failed to maintain contact w i t h  that informant 

notwithstanding the apparent materiality of same in this case, 

- 

wherein entrapment occasioned by that very police agent (with LOSEY) 

was the primary defense .  See, STATE v J O N E S ,  247 So2d 342 (3DCA 

1971); ALDAZABAL v STATE, 471 So2d 6 3 9  (3DCA 1985). Because t h e  

trial judge deemed it 'irrelevant', the court foreclosed a 
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determination of relevant facts on which a decision to Bleolase 

the informant would be based or to determine whether it is an abuse 

of discretion to have n o t  disclosed same at that time below. LUCERO 

v STATE, 564 S o 2 d  158 ( 3 D C A  1990) 15 F.L.W. Dl633 (wherein a new 

trial was granted for  such deficiency). Compare: STATE v KAKAS, 

568 So2d 126 (4DCA 1990) 15 F . L . W .  2648 (requiring an in camera 

consideration as to whether a C.I.'s disclosure would be helpful 

to t h e  defense). In any event, no inquiry was permitted 'or pursued 

whatsoever, nor any finding made by the court beyond ' i r r e l e v a n c y ' .  

Such is per se reversible error. BROWN v STATE, 515 So2d 211 (Fla 

1987). 

.I 

Respecting the undisclosed statements ( taped  and untaped) 

attributed to Appellant, same constituted discovery violations. 

WHITE v STATE, __ So2d (4DCA 1991) 16 F.L.W. D2291; BROWN 

v STATE, So2d __c (1DCA 1991) 16 F.L.W. D1141; MATHEWS v STATE, 

574 So2d 1174 (4DCA 1991) 16 F.L.W. D423. The failure of the trial 

court to have canducted any  inquiry therein upon o b j e c t i o n  by 

Appellant likewise requires a new trial. See, WESTLUND v STATE, 

570 So2d 111 ( 4 D C A  1990) 16 F.L.W. D83; WALKER v STATE, 573 So2d 

1075 (4DCA 1991) 16 F.L .W.  D481; TAYLOR v STATE, 557 So2d 138 (1DCA 

1990) 15 F . L . W .  D437. 

Appellant submits a new trial ought be granted.  
r _  



ARGUMENT 

POINT FIVE ON APPEAL 

THE COURT ERRED DENYING APPELLANT'S 
MOTION FOR NEW TRIAL BASED ON A 
STATE'S WITNESS'S UNSOLICITED COMMENT 
ON APPELLANT'S EXERCISE O F  HIS RIGHT 
TO REMAIN SILENT INCIDENT TO ARREST 
AND POLICE QUESTIONING 

During the cross examination of t h e  state's main witness, 

LOSEY, Appellant was inquiring as to LOSEY h a v i n g  spoken to 

Appellant (and ROUSE and PERKINS) post-arrest respecting doing 

'substantial assistance' for  police in return for a 'favorable 

consideration, to wit: 

[APPELLANT]: So after the arrest then, let's see, 
Carl [Rouse] was arrested and he was standing 
outside; right? 

[LOSEY]: Right. 

[APPELLANT]: So you know Carl was intimately 
involved with Perkins; right? 

[LOSEY]: 1 can assume that from the beeper on the 
16th. Other than on the 18th, I don't know what 
happened on the 18th. 

[APPELLANT]: Tom learned all this. You were talking 
to Tom at this time, weren't you? 

[LOSEY]: I bet I have told you 4 0  times. 1 was 
not talking to Tom during this time. 

[APPELLANT]: Perkins w a s  arrested. [Appellant] 
was arrested and you t a l k e d  to those three people 
a b o u t  what you call substantial assistance, didn't - -  
you? 

[LOSEY]: And nobody,had anything to say. 

[APPELLANT]: No. I didn't ask you that. 

[LOSEY]: I don't -- 
[APPELLANT]: I have a motion to make. 
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THE COURT: You c a n  reserve it. Go ahead, 

( R .  160-161). After cross-examination concluded, 

THE COURT: You had a motion * * *. 
[APPELLANT]:  I move for mistrial, Judge. T h a t  
he had nothing to say, that's a comment on h i s  right 
to remain silent after arrest .  I didn't ask "him 
anything about that. I asked him did you speak 
to them about substantial assistance. He says yes 
a n d  t h e y  had nothing to say. That's a comment on 
his exercise of [the right to silence]. 

( R .  166). The court denied it (id). 

LOSEY'S unresponsive answer is a comment on the right 

to silence. 

The Supreme Court has adopted "a very liberal rule'' 
for determining what constitutes a comment on 
silence. "If the comment is 'fairly susceptible' 
of being interpreted by the jury as a comment on 
the defendant's exercise of his right to remain 
s i l e n t  it will be t reated as such". 

STEPHENS v STATE, 5 5 9  S o 2 d  687 (1DCA 1990) 15 F.L.W. D897, D898. 

The clear impression below is that Appellant, like the other 

arrestees at the t i m e  of arrest ,  then had no innocent explanation, 

such as testified to at trial. The j u r y  was invited to infer a 

consciousness of guilt for his silence. C l e a r l y ,  t h e  reaction 

of silence resulted of police inquiry incident t o  ar res t .  The 

law forbids this nature of comment in order to foreclose inferences 

adverse to the presumption of innocence. WEST v STATE, 553  So2d 

2 5 4  (4DCA 1989); STARR v STATE, 518 So2d 1389 (4DCA 1987); JORDAN 

v STATE, 546 S o 2 d  4 8  ( 4 U C A  1 9 8 9 ) .  

, .- 

For t h i s  a new trial is warranted. See: GRAHAM v STATE, 

5 7 3  S o 2 d  1 6 6  (4DCA 1991) 1 6  F.L.W. D192. 

40 



ARGUMENT 

POINT SIX ON APPEAL 

THE COURT ERRED ADMITTING 'TAPES' 
OF UNAUTHORIZED INTERCEPTED 
COMMUNICATIONS PURSUANT TO F.S. 934 

.. 
"The state's authority to utilize a taped conversation 

arises only t h r o u g h  chapter 934"; and, "Section 934.03(2) ( c )  allows 

a law enforcement officer to intercept a communication when one 

of the parties to the communication has given prior consent to 

such interception and t h e  purpose of such interception is to obtain 

evidence of a criminal a c t " .  STATE v JONES, 562 S02d 740 (3DCA 

1990) 15 F.L.W. D1279. The contents of such interception cannot 

be received in evidence "in any trial" as neither may any "evidence 

derived therefrom". F.S. 9 3 4 . 0 6 .  The chapter further provides: 

The Governor, t h e  Attorney General, the statewide 
prosecutor ,  or any s t a t e  attorney may authorize 
an application to a j u d g e  of competent jurisdiction 
for, and such judge may grant in conformity with 
5 s .  934.03-934.09, an order authorizing or approving 
the interception of wire, o r a l ,  or electronic 
communications by * * * any law enforcement agency 
* * * having responsibility for  the investigation 
of the offense as to which the application is made 
when s u c h  interception may provide or has provide?. 
evidence of t h e  commission of * * * any violation 
of chapter 893 * * * or any conspiracy to commit 
any violation [therelof * * *. 

F,S. 934.07. The procedure f o r  interception of wire, oral, or 

~ .. electronic communications is set forth a t  F . S .  9 3 4 . 0 9 .  

Below, LOSEY called Appellant on t h e  telephone 15 August 

1988 "to initiate this case" (R. 3 3 ) .  This conversation, according 

to LOSEY, was taped  ( R .  3 2 ) .  LOSEY was permitted to testify, over 

o b j e c t i o n ,  to the s u p p o s e d  contents of t h i s  intercepted 

communication ( R .  24-25). T h i s  ' t a p e '  was admitted in evidence, 
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over ob jec t ion  (R. 34-35), and eventually played to t h e  j u r y  ( R .  

176-178). LOSEY thereafter 'identified' further tapes of subsequent 

intercepted communications (to and including on 18 August)  he caused 

to occur with Appellant (allegedly) following t h e  15 August 

recording (R. 35-50,  64-65). LOSEY was likewise permittgd to 

testify to the supposed contents thereof (R. 25, 29-31, 37-38, 

42-43). Appellant's objections were steadfastly overruled by the 

court ( R .  26,  28-29, 31, 34-35, 38, 42-43). These recordings were 

eventually played t o  t h e  jury, over objection (R. 179-198). [Note: 

the tapes were - not played in the context of LOSEY's testimony, 

so Appellant never confronted the tapes in cross-examination]. 

LOSEY had neither a consent nos warrant for the aforesaid 

interceptions, and he never sought a consent or warrant therefor. 

(R. 34-35, 149-151). 

LOSEY admits that as of 15 August 1988, when he initiated 

the case as aforestated, he was not aware of any criminal action 

by Appellant ( R .  101, 129). See, KING v STATE, 104 So2d 730 (Fla 

1957)(person c a n n o t  conspire w i t h  a police officer or police agent). 

LOSEY admits further t h a t  he did not know the nature or extent 

of his informant-agent TOM'S importunings with Appellant 01: Of 

T O M ' S  role in 'arranging' Appellant's presentation to LOSEY (R. 

80-81, 88-91, 94, 96-97, 99-100, 106-107, 120-121, 132). 

Appellant submits that LOSEY'S taped intercepti.bn of 

the 15 A u g u s t  telephone conversation (allegedly with Appellant), 

as well as the s u b s e q u e n t  related such communications, were 

accomplished contrary to F . S .  9 3 4 .  

Firstly, F.S. 934.03(2)(c) does n o t  plainly authorize 
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LOSEY (as a law enforcement officer) to be one  of the parties to 

a communication who gives the requisite 'prior consent' to its 

interception. A "person", e. g. 'TOM' , acting under such officer Is 
"direction * * * to intercept a * * * communication when such person 
is a party" thereto may have been permissible, as too whered "one 

of the parties to the communication has given prior consent :to 

such interception". But LOSEY was not empowered with carte blanche 

to do 50 and regardless of reasonable grounds therefor. F . S .  

934.01, 'Legislative findings', supports this limited construction: 

On the basis of its own investigations and of 
published studies, the Legislature makes the 
following findings: * * *  

(2) In order to protect effectively the privacy 
of wire and oral communications, to protect the 
integrity of court and administrative procedings, 
and to prevent the obstruction of intrastate 
commerce, it is necessary for the Legislature to 
define the circumstances and conditions under which 
the interception of wire and oral communications 
may be authorized and to prohibit any unauthorized 
interception of s u c h  communications and the use 
of the contents thereof in evidence in courts and 
administrative proceedings. 

( 3 )  Organized criminals make extensive use of 
wire and o r a l  communications in their criminal 
activities. The interception of such comrnunciations 
to obtain evidence of the commission of crimes or 
to prevent their commission is an indispensible 
a i d  to law enforcement and the administration of 
j ustice. 

(4) To safeguard the privacy of innocent persons, 
the interception of wire or oral communications 
when none of the parties to the communciation has 
consented to the interception should be allowed 
only when authorized by a court of competent 
jurisdiction and should remain under the control 
and supervision of t h e  authorizing court. 
Interception of wire and oral communications should 
further be limited to certain major types of offenses 
and specific categories of crime with assurance 
that the interception is justified and t h a t  t h e  
information obtained thereby will n o t  be misused. 

F . S .  934.01(2), ( 3 1 ,  ( 4 ) .  Even assuming Appellant was an 'organized 
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criminal' and t h a t  ''evidence of a criminal act" was LOsEY's purpose, 

yet LOSY circumvented the legislative design that t h e  subject 

"interception * * * should be allowed only when authorized by a 

court of competent jurisdiction and should remain under t h e  control 

and supervision of t h e  authorizing court". Therefore, t h e  coitents 

of t h e s e  intercepted communications attributed to Appellant, 

including the ' t a p e s '  thereof, ought have been excluded at trial 

below. F . S .  934.06. 

Secondly, LOSEY'S "purpose" in intercepting the alleged 

communcations with Appellant was not "to obtain evidence of a 

criminal act". F.S. 9 3 4 . 0 3 ( 2 )  (c). Appellant had committed no 

criminal act whatsoever when LOSEY initiated the subject  

'communications' as to which same can have been "evidence of". 

Likewise, nothing indicates a basis to infer that Appellant was 

an "organized criminal [ ] ' I .  

Accordingly, it appears t h e  mandated procedures f o r  the 

kind of interception made below and posited against Appellant by 

LOSEY were avoided below. See: DAVIS v STATE, 529 So2d 732 (IDCA 

1988) 13 F.L.W. 1511, appr'd 547 So2d 628 ( F h  1989); HERNANDEZ 

v STATE, 540 So2d 881 (4DCA 1 9 8 9 )  1 4  F.L.W. 670;  SHAKTMAN v STATE, 

529  So2d 711 (3DCA 1 9 8 8 )  1 3  F.L.W. 839 .  The 'tapes' of the 

intercepted communciations o u g h t  have been excluded, and Appellant's 

objections thereagainst sustained. F.S. 934.06. 

A new trial is warranted. 
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ARGUMENT 

POINT SEVEN ON APPEAL 

THE RECORD EVIDENCE I S  I N S U F F I C I E N T  
T O  SUPPORT A C R I M I N A L  CONSPIRACY 
CONVICTION 

A p p e l l a n t  moved f o r  judgmen t  of a c q u i t t a l  as t o  the 

c o n s p i r a c y  c o u n t ,  i n t e r  a l i a ,  f o r  i n s u f f i c i e n t  evidence ( R .  209- 

215, 311-312). The court had s u s t a i n e d  objections t o  co-conspirator 

h e a r s a y  d u r i n g  t h e  state's testimonies ( R .  53, 56-59) .  The court 

d e n i e d  s a i d  m o t i o n  f o r  a judgment of acquittal (R. 224, 322-323) .  

A p e r s o n  c a n n o t  criminally c o n s p i r e  w i t h  po l ice  agencies. 

K I N G  v STATE, 1 0 4  So2d 730 ( F l a  1 9 5 7 ) .  And "a c o n s p i r a c y  may not 

be i n f e r r e d  from mere a i d i n g  and abetting'' a crime. D e L I S I  v STATE, 

I_ So2d ( 2 D C A  1 9 9 1 )  1 6  F.L.W. D 2 1 1 1 .  Moreover, ''presence 

a t  t h e  s c e n e  of a d r u g  t r a n s a c t i o n  alone w i l l  not s u p p l y  the 

r e q u i s i t e  elements to s u s t a i n  t r a f f i c k i n g  and conspiracy 

c o n v i c t i o n s .  I' PLCICOVER v STATE, So2d (4DCA 1 9 9 1 )  1 6  F.L.W. 

( 2 D C A  1 9 9 1 )  16 F.L.W. D1384, D1385; JOHNSON v STATE, 

DX526. 

- - 

- So2d - 

B e l o w ,  t h e  record  i s  devoid of any  e v i d e n c e  t h a t  appellant 

s a i d  o r  did a n y t h i n g  t o  establish h i s  participation i n  ROUSE'S 

a n d / o r  P E R K I N S '  e n d e a v o r s  beyond introducing them t o  LOSEY as agreed 

between A p p e l l a n t ,  TOM and LOSEY. A judgment of a c q u i h - 1  ought  

have b e e n  g r a n t e d .  GUZETS v STATE, - So2d (4DCA 1 9 9 0 )  15  

F.L.W. D 2 1 2 1 .  
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ARGUMENT 

POINT E I G H T  ON APPEAL 

THE COURT'S RULINGS AND COMMENTS 
UNDULY INTERFERED WITH CROSS- 
EXAMINATION O F  THE KEY STATE WITNESS 
AND UNFAIRLY DEMEANED COUNSEL IN 
THE JURY'S PRESENCE 

c 

LOSEY was allowed to testify to t h e  contents of alleged tape- 

recorded conversations had with Appellant, over best evidence 

objections (R. 25, 26, 2 8 - 2 9 ,  31, 3 8 ,  42, 4 3 ) .  LOSEY testified 

only to t h e  "gist" of same (R. 117, 128). He i d e n t i f i e d  t h e  ' tapes '  

and same were admitted i n  evidence, over objection ( R .  3 2 ,  35-36, 

38-39, 42-44, 45-46, 47, 49-50, 50-51, 64-65). The ' t a p e s '  were 

n o t  however published during LOSEY'S testimony, over objection 

(R. 71, 73-75, 126-127). When t h e s e  ' tapes '  were published to 

the j u r y  in cour t  (R. 176-1981, Appellant timely objected and moved 

t h a t  LOSEY be recalled for further cross-examination, which the 

cour t  denied (R. 175). All the admitted 'tapes' were not then 

published (R. 47-50, 64-65, 176-198) [LOSEY t e s t i f i e d  to significant 

' s t a t i c '  affecting these ( R .  141)]; but - all the admitted ' tapes '  

were given to the jury to hear in its deliberations, over objection 

(R. 405-407). 

The trial judge continually interfered, sua sponte, 

with cross-examination of LOSEY (R. 90-91, 106, 107, 112-113, r115- 

116, 119, 132, 137, 141-142, 144, 150, 153, 164, 166). Material 

inquiry was prohibited, including as t o  LOSEY's credibility, for 
example: Whether  t w o  o r  t h r e e  "months" passed between May and 

August when LOSEY did n o t  have contact with Appellant (R. 105-106); 

LOSEY'S willingness to swear t h a t  TOM did not repeatedly call 
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Appellant in the interim ( R .  9 8 ,  106); whether TOM did inform 

LOSEY, as was his purpose, about TOM'S interactions with Appellant 

in that interim (R. 97-99, 107); whether or not LOSEY was sure 

about an undisclosed and unrecorded conversation with Appellant 

in that interim (R. 96, 103, 111-113); whether LOSEY'S call to 
*I 

Appellant 15 August was related at all to TOM'S having called him 

t h a t  d a t e  (R 117-119); and inquiry into LOSEY'S basis for swearing 

t h a t  TOM "had no role in this drug deal" (R. 132). 

During that cross-examination too the judge repeatedly 

rebuked and demeaned Appellant's counsel in the jury's presence, 

and in some instances even directing the witness how to answer 

questions posed by counsel, for example: When LOSEY testified 

that "Tom told me his people wouldn't sell twelve [kilos]", counsel 

attempted to inquire thereon that LOSEY had earlier attributed 

that advisement to Appellant when TOM was present ( R .  103, 109, 

115), the j u d g e  however d i r e c t i n g  the witness "Don't tell him 

anymore'', and accusing counsel of "getting extremely argumentative'' 

for  inquiring therein and forbade same ( R .  116); when counsel began 

a question as to a conversation 15 August, but noting that the 

alleged ' t a p e '  thereof was not then known to counsel, the state 

bare ly  'objected' whereupon the court gratuitously characterized 

the partial question as "totally improper form", s t r u c k  it, and 

told the j u r y  to disregard it (R. 116-117); the'judge admonished 
_ .  

counsel to notinterrupt him though counsel did not ( R .  119-1201, 

and latter re-admonished counsel therefor when it obviously was 

the prosecutor that interrupted the court ( R .  151); the judge 

determined in the midst of counsel's questioning to inform the 
c 
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j u r y  it would eventually hear the ' t a p e s '  being referred to thus  

inducing counsel to pose an objection, to which the  judge replied 

Theysure as hell will hear them, sir" and suggesting that c o u n s e l  

can ''play them right now" thus inducing counsel to object to the 

burden-shif ting comment, to which t h e  judge reprimanded c c k n s e l  

to "Don't quarrel w i t h  me" ( R .  126-127); t h e  judge characterized 

counsel's normal voice as 'yelling' ( R .  152); the judge  directed 

LOSEY how to answer, "For Christ s a k e ,  tell him no, he didn't tell 

you what it was" ( R .  153); the judge deemed 'irrelevant' counsel's 

i n q u i r y  into TOM'S whereabouts (R. 159); and the judge directed 

LOSEY to n o t  repeat something, commenting that the court and j u r y  

had had "enough", the witness concurring ( R .  164). The judge 

further chastised counsel for 'demanding' that LOSEY be recalled 

for cross examination when the 'tapes' were to be published to 

11 

the j u r y  (R. 175-176 . 
The court erred allowing LOSEY to t e s t i f y  to the "gist" 

of the contents of available ' t apes '  in lieu of publishing same 

to the jury upon a proper predicate. F.S. 90.954. Also in 

permitting the j u r y  to hear the tapes in its deliberations, all 

of which were never published i n  court and w i t h  a question of 

audibility existing. LACUE v STATE, 562 So2d 388 (4DCA 1990); 

FREEMAN v STATE, 16 F.L.W. D1104 (4DCA 19911, citing to SPRINGER 

v STATE, 429 So2d 808 (4DCA 1983). Further, allowing LOSEY to 

interpret t h e  contents of the tapes and then later playing the 

actual tapes in effect 'corroborated' LOSEY's testimony, although 

h i s  selected 'words' involved speculation. REYES v STATE, 16 F.L.W. 

D1443 (3DCA 1991); STAMPER v STATE, 16 F.L.W. D762 (4DCA 1991); 
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PEREZ v STATE, 371 So2d 714 ( 2 D C A  1979). 

It is submitted the court f u r t h e r  erred by interfering 

w i t h  fair cross-examination of LOSEY in material respects. COCO 

v STATE, 62 So2d 892 (Fla 1953); KNIGHT v STATE, 97 So2d 115 (Fla 

1957); KIMBLE v STATE, 537 So2d 1 0 9 4  ( 2 D C A  1 9 8 9 ) ;  BADA v STiTE, 

573 So2d 4 5 4  (3DCA 1991); SHEFFIELD v STATE, 16 F.L.W. Dl222 ( 1 D C A  

1991); McCOY v STATE, 16 F.L.W. D 9 3 5  ( L D C A  1991); GARDNER v STATE, 

530 So2d 404 (3DCA 1988); SCOTT v STATE, 552 So2d 1 1 3 6  (3DCA 1 9 8 9 ) .  

L i k e w i s e  respecting Appellant's demand to have LOSEY recalled for 

cross-examination when t h e  'tapes' were to be published to t h e  

j u r y .  ACREE v STATE, 15 5o2d 262 ( F l a  1943); HALL v STATE, 381 

So2d 683 (Fla 1 9 7 9 ) ;  D A V I S  v STATE, 379 So2d 1017 (SDCA 1980). 

It is too submitted that t h e  judge's unnecessary rebuke 

and  derneanment of Appellant's c o u n s e l  in the jury's presence, as 

w e l l  as the judge's gratuitous comments on testimony, is  reversible 

error. McCRAE v STATE, 549 So2d 1122 ( 3 D C A  1989); LEE v STATE, 

3 2 4  S o 2 d  6 9 4  (1DCA 1976); ALVAREZ v STATE, 574 So2d 1119 (3DCA 

1991). 

A new trial is war ran ted .  
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CONCLUSION 

WHEREFORE, upon t h e  foregoing, the judgments and sentent 

ough t  be reversed, a new trial be granted or Appellant discharged, 

c 
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1 

2.04(c) DEFENDANT'S STATEMENTS 

A statement claimed to have been made by the 
defciidniit outside of court has becn placed before you. Such 
a statciiieiit sliould always bc considered with caution and be 
weighed with great carc to make certain it  was freely and 
voluntarily inadc. 

Therefore, you must determiiic froiii the evidence that 
the defcndan t's alleged statciiieiit was knowingly, voluntarily 
and freely made. 

In  making this cleterniination, you should consider thc 
total circumstances, iiicludiiig but not limited to: 

1 . Whether, wlicti the defeiidaiit made the statement, 
lie had been threatened iii order to get him to 
make it, and 

2. Whetlicr anyone liad promised him anything UI 
order to get him to make it. 

If you conclude the defendant's out of court statement 
was not freely and voluntarily made, you should disregard it. 

20 
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