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PRELIMINARY STATEMENT 

Petitioner, Steve Alan Bamberg, was the Appellant in the 

Second District Court of Appeal and the defendant in the trial 

court. Respondent, the State of Florida, was the Appellee in the 

Second District C o u r t  of Appeal. The record on appeal will be 

referred to by the symbol "R" followed by the appropriate page 

number. 
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STATEMENT OF THE CASE AND FACTS 

By amended i n f o r m a t i o n  f i l e d  March 2 2 ,  1991,  t h e  S t a t e  

Attorney o f  t h e  T e n t h  J u d i c i a l  C i r c u i t  f o r  P o l k  County cha rged  t h e  

P e t i t i o n e r ,  S t e v e  Alan Bamberg, w i t h  b u r g l a r y  c o n t r a r y  to s e c t i o n  

810.02, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  g rand  t h e f t  contrary t o  s e c t i o n  

812.014(2)  (c), F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  and r e s i s t i n g  an o f f i c e r  

without v i o l e n c e  c o n t r a r y  t o  s e c t i o n  843 -02, F l o r i d a  S t a t u t e s  

( 1 9 8 9 ) .  All o f f e n s e s  a l l e g e d l y  o c c u r r e d  on December 5, 1990.  (R5- 

8 ) l  P r e v i o u s l y ,  on F e b r u a r y  15,  1991,  t h e  S t a t e  A t t o r n e y  f i l e d  

n o t i c e  of i n t e n t i o n  t o  seek an ex tended  pr i son  s e n t e n c e  as a 

h a b i t u a l  f e l o n y  o f f e n d e r .  ( R 4 )  

On J u l y  1 6 ,  1991,  Mr. Bamberg e n t e r e d  a plea of g u i l t y  as 

cha rged  b e f o r e  t h e  Honorable  E. Randolph B e n t l e y ,  C i r c u i t  Judge. 

(Rl l -18)  On August 30 ,  1991,  t h e  cour t  found Mr. Bamberg t o  b e  a 

h a b i t u a l  f e l o n y  o f f e n d e r  (R24-30) based  on p r io r  c o n v i c t i o n s  

o c c u r r i n g  on December 1 2 ,  1986,  (R60-68) J a n u a r y  28, 1988,  (R69-73) 

and May 23, 1988.  (R55-60, 74-78, 79-83) 

On t h e  bUKglaKy c h a r g e ,  a second d e g r e e  f e l o n y ,  t h e  c o u r t  

imposed a s e n t e n c e  of f i f t e e n  years i n  p r i son  a s  a h a b i t u a l  f e l o n y  

o f f e n d e r .  On t h e  c h a r g e  

c o u r t  imposed a s a n c t i o n  

50-52) ' MK. Bamberg I s  

of g rand  t h e f t ,  a t h i r d  d e g r e e  f e l o n y ,  t h e  

of t e n  years on p r o b a t i o n .  (R40-41, 4 4 - 4 7 ,  

g u i d e l i n e s  s c o r e s h e e t  r e f l e c t e d  a recom- 

An o r i g i n a l  i n f o r m a t i o n  was f i l e d  on December 27 ,  1 9 9 0 .  (Rl- 

The c o u r t  s e v e r e d  t h e  misdemeanor o f f e n s e  of r e s i s t i n g  

3 )  

ar res t  ( R 4 8 )  
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mended sentence of five-and-one-half to seven years in prison or  a 

permitted sentence of four-and-one-half to nine years in prison. 

(R48-49) Mr. Bamberg timely filed se notice of appeal on 

September 12, 1991. (R85) 

On appeal to the Second District Court of Appeal Mr. Bamberg 

asserted that the ten year term of "habitualized probation" imposed 

on the grand theft charge constituted an illegal sentence. On June 

5, 1992, the appellate cour t  affirmed Petitioner's judgment and 

sentence on the basis of Kinq v. State, 597 So. 2d 309 (Fla. 2d DCA 

1992), and noted conflict with State v. Kendrick, 596 So. 2d 1153 

(Fla. 5th DCA 1992). This Court granted review of Petitioner's 

cause on September 30, 1992. 
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SUMMARY OF THE ARGUMENT 

The ten year sanction of habitualized probation imposed on the 

charge of grand theft is an illegal sentence requiring reversal. 
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ARGUMENT 

ISSUE 

THE TRIAL COURT ERRED I N  SENTENCING 
PETITIONER TO TEN YEARS ON PROBATION 
AS A HABITUAL OFFENDER, 

The i n s t a n t  case i n v o l v e s  a f i n d i n g  by t h e  t r i a l  c o u r t  

t h a t ,  based on e v i d e n c e  p r e s e n t e d ,  t h e  P e t i t i o n e r  q u a l i f i e d  fo r  

s e n t e n c i n g  a s  a h a b i t u a l  f e l o n y  o f f e n d e r .  The court s e n t e n c e d  t h e  

P e t i t i o n e r  t o  a h a b i t u a l i z e d  p r i s o n  term on Count I ,  b u r g l a r y ,  a 

second-degree f e l o n y ;  however , on Count I1 , grand  t h e f t ,  a t h i r d -  

d e g r e e  f e l o n y ,  t h e  c o u r t  imposed an  ex tended  p r o b a t i o n a r y  term of 

t e n  y e a r s .  The P e t i t i o n e r  c o n t e n d s  t h a t  h i s  s a n c t i o n  of " h a b i t u a -  

l i z e d  p r o b a t i o n "  on t h e  c h a r g e  of grand  t h e f t  is  i l l e g a l .  

I n  1971, t h e  Florida L e g i s l a t u r e  created s e c t i o n  775.084 of 

t h e  F l o r i d a  S t a t u t e s  t o  p r o v i d e  f o r  ex tended  terms -- i n  t h e  s t a t e  

p e n i t e n t i a r y  for second and subsequen t  c r i m i n a l  o f f e n d e r s .  Ch. 71- 

136 ,  § 5, Laws of F l a .  (emphas is  added) .  I n  1975,  r e f e r e n c e s  t o  

subsequen t  o f f e n d e r s  and t h e  s t a t e  p e n i t e n t i a r y  were deleted by 

amendments which p rov ided  for extended  terms of imprisonment f o r  

h a b i t u a l  f e l o n y  o f f e n d e r s ,  Ch.75-116, 6 1, L a w s  of F l a .  (emphas is  

added) .  The d e f i n i t i o n  of h a b i t u a l  f e l o n y  o f f e n d e r  t h e n ,  and now, 

is "a d e f e n d a n t  f o r  whom t h e  c o u r t  may impose an ex tended  term of 

imprisonment . . . I' 5775.084, Fla .  Stat (1975); 5775.084, F l a .  

S t a t .  (1989) (emphas is  a d d e d ) ,  
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I n  S t a t e  v .  Kendr i ck ,  596 So. 2d 1153 (Fla. 5 t h  DCA 19921, 3 

t h e  d e f e n d a n t  e n t e r e d  a p l e a  t o  a second d e g r e e  f e l o n y  c a r r y i n g  a 

s t a t u t o r y  maximum punishment  of f i f t e e n  y e a r s  i n c a r c e r a t i o n .  The 

t r i a l  c o u r t  determined t h a t  it was n e c e s s a r y  f o r  t h e  p r o t e c t i o n  of 

t h e  p u b l i c  t h a t  he be s e n t e n c e d  as a h a b i t u a l  o f f e n d e r ,  and p l a c e d  

him on s t r a i g h t  p r o b a t i o n  for 1 5  y e a r s .  The a p p e l l a t e  c o u r t  

r e v e r s e d ,  h o l d i n g  t h a t  because t h e  h a b i t u a l  f e l o n y  of f e n d e r  s t a t u t e  

mandates a " s e n t e n c e "  of  "a t e r m  of years," t h e  p l a c i n g  of a 

d e f e n d a n t  on s t r a i g h t  p r o b a t i o n  i n  l i e u  of s e n t e n c e  c o n s t i t u t e s  an 

u n a u t h o r i z e d  and " i l l e g a l "  s e n t e n c e  which t h e  s t a t e  was e n t i t l e d  t o  

a p p e a l .  Kendr ick ,  596 So. 2d a t  1154. Cont ra  Kins v .  Sta t e ,  597 

So. 2d 309, 313 (Fla. 2d DCA 1 9 9 2 ) .  The re  t h e  c o u r t  h e l d  

h a b i t u a l i z e d  community c o n t r o l  is n o t  p e ~  se illegal. The c o u r t  

went on t o  s t a t e  t h a t  under  s e c t i o n  775.084, a b s e n t  a d e c i s i o n  t h a t  

s e n t e n c i n g  as a h a b i t u a l  f e l o n y  o f f e n d e r  is  n o t  n e c e s s a r y ,  any  

s e n t e n c e  of such  an  h a b i t u a l i z e d  d e f e n d a n t  m u s t  be  a p r i s o n  

s e n t e n c e  f o r  a term of y e a r s .  To p r o p e r l y  impose p r o b a t i o n  o r  

community c o n t r o l ,  t h e  c o u r t  would f i r s t  have t o  f i n d  t h a t  a 

s e n t e n c e  as  a h a b i t u a l  o f f e n d e r  was n o t  n e c e s s a r y  and t h e n  impose 

s e n t e n c e  p u r s u a n t  t o  t h e  g u i d e l i n e s ,  f i n d i n g  p r o p e r  r e a s o n s  f o r  a 

downward d e p a r t u r e  when n e c e s s a r y .  Kinq,  597 So. 2d a t  314-317. 

I n  t h e  i n s t a n t  case,  i n  reliance on Kinq,  t h e  Second D i s t r i c t  

h e l d  t h a t  t h e  t r i a l  c o u r t  may impose p r o b a t i o n  even when t h e  c o u r t  

3Kendrick v.  S ta te ,  Case N o .  79,953,  is pending b e f o r e  t h i s  
Cour t  w i t h  o r a l  argument schedu led  f o r  A p r i l  8 ,  1993. 

Review of Kinq,  Case No. 79,805,  was den ied  by t h i s  C o u r t .  

6 
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h a s  made a f i n d i n g  t h a t  t h e  d e f e n d a n t  is  a h a b i t u a l  o f f e n d e r ,  and 

c o n s e q u e n t l y  h e l d  t h e r e  is  n o t h i n g  improper  o r  i l l e g a l  i n  doub l ing  

t h e  p r o b a t i o n a r y  term. 

Kendrick is t h e  c o r r e c t  h o l d i n g .  The terms h a b i t u a l  o f f e n d e r  

and p r o b a t i o n  are  m u t u a l l y  e x c l u s i v e .  C e r t a i n l y  t h e  two s e n t e n c i n g  

a l t e r n a t i v e s  a re  i n  o p p o s i t i o n .  I n  p l a c i n g  a d e f e n d a n t  on 

p r o b a t i o n  under  s e c t i o n  948.01(3) , F l o r i d a  S ta tu tes  (19891, t h e  

t r i a l  c o u r t  judge  f i n d s  t h a t :  

t h e  d e f e n d a n t  is  n o t  l i k e l y  a g a i n  t o  engage i n  a c r i m i n a l  
c o u r s e  of conduct  and t h a t  t h e  ends  o f  j u s t i c e  and t h e  
welfare of s o c i e t y  do n o t  r e q u i r e  t h a t  t h e  d e f e n d a n t  
p r e s e n t l y  s u f f e r  t h e  p e n a l t y  imposed by  law. . 

I n  f i n d i n g  a d e f e n d a n t  t o  be a h a b i t u a l  o f f e n d e r ,  however, t h e  

t r i a l  c o u r t  judge  is d e t e r m i n i n g  t h a t  t h e  d e f e n d a n t ' s  p r i o r  conduct  

is i n d i c a t i v e  of f u t u r e  c r i m i n a l  conduct  and t h a t  he is i n h e r e n t l y  

a danger  t o  s o c i e t y .  § 775.084, F l a .  S t a t .  ( 1 9 8 9 ) .  

As t o  t h e  i n c o n g r u i t y  of t h e  s t a t u t o r y  schemes, t h e  c o u r t  i n  

S c o t t  v.  S ta te ,  550 So.2d 111, 1 1 2  (Fla. 4 t h  DCA 1 9 8 9 ) ,  m. 
dismissed ,  560 So,2d 235 (1990), stated t h a t  t h e  p r o b a t i o n  and 

h a b i t u a l  o f f e n d e r  s t a tu t e s  r e q u i r e  o p p o s i t e ,  i n c o n s i s t e n t  f i n d i n g s  

which are  m u t u a l l y  e x c l u s i v e .  The c o u r t  no ted :  

. . . t h e  f i n d i n g s  r e q u i r e d  t o  o r d e r  proba-  
t i o n  are  p r e c i s e l y  o p p o s i t e  t o  the f i n d i n g s  
r e q u i r e d  t o  invoke  t h e  h a b i t u a l  o f f e n d e r  s t a t -  
u t e .  The pu rpose  of h a b i t u a l i z a t i o n  is  t o  
p r o t e c t  s o c i e t y  a g a i n s t  h a b i t u a l  o f f e n d e r s .  . . . P r o b a t i o n ,  on t h e  o t h e r  hand,  may o n l y  
be imposed i f  it a p p e a r s  t o  t h e  c o u r t  t h a t  t h e  
d e f e n d a n t  is  n o t  l i k e l y  a g a i n  t o  engage i n  a 
c r i m i n a l  c o u r s e  of  conduct  and t h a t  t h e  ends  
of j u s t i ce  and t h e  welfare of s o c i e t y  do n o t  
require t h a t  t h e  d e f e n d a n t  p r e s e n t l y  s u f f e r  
t h e  p e n a l t y  imposed by law. 
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See a l s o ,  Shead v.  Sta t e ,  367 So. 2d 264, 267 ( F l a .  3d DCA 1979)  

( I t  is  s e r i o u s l y  q u e s t i o n a b l e  whether  p r o b a t i o n  i n  any form can  be 

imposed under  t h e  h a b i t u a l  c r i m i n a l  s t a tu t e ;  t h e  r e q u i r e d  f i n d i n g s  

under  t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  and t h e  p r o b a t i o n  s t a t u t e  a r e  

i n c o n s i s t e n t  and m u t u a l l y  e x c l u s i v e ) .  

The F i f t h  D i s t r i c t ,  subsequen t  t o  t h e  Kinq and Kendrick 

d e c i s i o n s ,  h a s  a g a i n  h e l d  t h a t  a s e n t e n c e  of h a b i t u a l i z e d  p r o b a t i o n  

i s  i n v a l i d .  When a cour t  chooses  t o  impose s e n t e n c e  under  t h e  

Habi tual  Offender  Act, it m u s t  s e n t e n c e  a d e f e n d a n t  f o r  a term of 

y e a r s .  The l o g i c  behind  having  a h a b i t u a l  o f f e n d e r  c l a s s i f i c a t i o n  

i n  o r d e r  t o  enhance punishment is t o t a l l y  f rus t r a t ed  if t h e  court 

has t h e  d i s c r e t i o n  t o  s e n t e n c e  such  o f f e n d e r  under  its p r o v i s i o n s  

t o  p r o b a t i o n .  Lowe v .  S t a t e ,  1 7  F.L.W. D2082, 2083 (Fla. 5 t h  DCA 

September 4 ,  1992)  , State  v.  Manninq, 17 F.L.W.  2083,  2084 ( F l a .  

5 t h  DCA September 4 ,  1992)  (and COWART, J. ,  spec ia l ly  c o n c u r r i n g ) .  

A c o u r t  canno t  ex tend  t h e  meaning of a s t a t u t e .  Where t h e  

language  of a p e n a l  s t a t u t e  is  c l ea r ,  p l a i n ,  and w i t h o u t  ambigu i ty ,  

e f fec t  m u s t  be g i v e n  t o  it a c c o r d i n g l y ;  and t h e  c o u r t s  are w i t h o u t  

power t o  r e s t r i c t  o r  ex tend  t h e  meaning. Graham v. Sta t e ,  472 So.2d 

464, 465 (F la .  1985), c i t i n q  F i n e  v.  Moran, 74 F l a .  417, 77 So. 

533, 536 (1917) .  Graham s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  p e n a l  

s t a t u t e s  a re  t o  be s t r i c t l y  c o n s t r u e d  and n e i t h e r  t h e  s t a t e  n o r  t h e  

c o u r t  can  re ly  on a n o t h e r  s t a t u t e  t o  ex tend  t h e  meaning of t h e  

applicable s t a t u t e .  This fundamenta l  p r i n c i p l e  was emphasized i n  

P e r k i n s  v .  S t a t e ,  576 So.2d 1310 ,  1312-1313, ( F l a .  1 9 9 1 ) ,  where t h e  

8 
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c o u r t  s a i d  words and meanings beyond t h e  l i t e r a l  language  may n o t  

be e n t e r t a i n e d  no r  may vagueness  become a r eason  for broaden ing  a 

p e n a l  s t a t u t e .  The rule  of s t r i c t  c o n s t r u c t i o n  of c r i m i n a l  

s t a t u t e s  is a l so  e x p l i c i t l y  c o d i f i e d  i n  s e c t i o n  775.021 (1) , 
Flo r ida  S t a t u t e s  ( 1 9 8 9 ) .  

Here, under  t h e  a u t h o r i t i e s  c i ted and t h e  p l a i n  language  of 

s e c t i o n  775.084, it canno t  be contended  t h a t  t h e  l e g i s l a t u r e  meant 

t h a t  a f i n d i n g  of h a b i t u a l i z a t i o n  allows a c o u r t  t o  impose 

p r o b a t i o n .  The s t a t u t e ,  as  p l a i n l y  worded, means a d e f e n d a n t  is t o  

be s e n t e n c e d  t o  a term of years i n  p r i s o n  when p r o p e r l y  found t o  be 

a h a b i t u a l  o f f e n d e r .  I f  a c o u r t  d e c i d e s  t h a t  a s e n t e n c e  as  a 

h a b i t u a l  o f f e n d e r  is  n o t  p r o p e r  o r  n e c e s s a r y ,  s e n t e n c e  i s  t o  be 

imposed w i t h o u t  r e g a r d  t o  t h e  s t a t u t e .  § 775.084(4) ( c )  I F l a .  Stat. 

( 1 9 8 9 ) .  C l e a r l y  t h i s  means t h a t  t h e  c o u r t  would be res t r ic ted  t o  

t h e  s t a t u t o r y  maximum o r  g u i d e l i n e s  s e n t e n c e ,  u n l e s s  a valid r eason  

for  departure e x i s t e d .  S ta te  v.  Jones, 559 So.2d 204 (Fla. 1 9 9 0 ) .  

Based on t h e  f o r e g o i n g  a u t h o r i t i e s ,  t h e  t r i a l  c o u r t  erred i n  

imposing a t e n  year term on p r o b a t i o n  as a h a b i t u a l  o f f e n d e r .  

A d d i t i o n a l l y ,  M r .  Bamberg's s e n t e n c e  on t h e  grand  t h e f t  c h a r g e  can 

n o t  be i n c r e a s e d .  S e c t i o n  775.048(4)  (a ) ,  Florida S t a t u t e s  (1989), 

p r o v i d e s  t h a t  "a s e n t e n c e  imposed under  t h i s  s e c t i o n  s h a l l  n o t  be 

i n c r e a s e d  a f t e r  such  i m p o s i t i o n  .n5 I_ See - 1  a l s o  North C a r o l i n a  

5 P e t i t i o n e r  i s  aware o f  t h e  h o l d i n g  i n  H i c k s  v .  Sta te ,  595 
So.2d 976 ( F l a .  1st DCA 1992)  , which s a y s  t h e  s t a t u t e  does n o t  mean 
what it says and r e a l l y  means e x a c t l y  t h e  o p p o s i t e  -- t h a t  a 
" s e n t e n c e  imposed under  t h i s  s e c t i o n  [may] be i n c r e a s e d  a f t e r  such  
i m p o s i t i o n . "  Hicks o v e r l o o k s  t h e  unambiguous meaning of  t h e  
s t a t u t e ,  however, and t h e  p r i n c i p l e  of s t r i c t  c o n s t r u c t i o n .  Graham, 

( con t inued . .  .) 
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v.Pearce, 395 U . S .  711, 725-726, 89 S.Ct. 2072, 23 L.Ed.2d 656 

(1969). Particularly in this instance where the charges arose out 

of one criminal e p i s o d e ,  t h e  habitualized probation sanction shou ld  

be stricken. 

5(.. . con t inued)  
472 So.  2d a t  465; P e r k i n s ,  576 So.2d a t  1310;  § 775.021 (11, Fla. 
Stat. (1989) . 
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' .- 
CONCLUSION 

In light of the foregoing r e a s o n s ,  a rguments  and authorities, 

Petitioner r e s p e c t f u l l y  requests that this Honorable Court r e v e r s e  

t h e  sanction of habitualized probation. 

11 
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‘ t  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

STEVE ALAN BAMBERG, 

Appe11 ant ,- 
v. 

STATE OF FLORIDA, . 

Appellee. 
I 

Opinion filed June 5, 1992. 

Appeal from the Circuit 
Court f o r  Polk County; 
E. Randolph Bentley, Judge. 

James Marion Moorman, Public 
Defender, and Jennifer Y. 
Fogle, Assistant Public 
Defender, Bartow, f o r  Appellant. 

Case No. 91-03267 

4c:’rti - 5 7gg2 
Robert A. Butterworth, Attorney 
,General, Tallahassee, and Davis 
G. Anderson, Jr., Assistant 
Attorney General, Tampa, f o r  
Appellee. 

i’ 

I 

PER CURIAM. 

Appellant Bamberg pled guilty to various charges 

including burglary and grand theft. He was sentenced as a 

habitual offender to a prison term for the burglary, but on 

the grand theft charge he was given 10 years probat ion only. 
.. 



a 

Appellant contends t h a t  t h e  1 0  years probation was 

improper in light of the habitual offender finding, relying on 

t h e  concurring opinion i n  Steiner v. State ,  591 So.2d 1070 

(Fla. 2d DCA 1 9 9 1 ) .  However, t h i s  court has  s i n c e  held i n  an 

en  banc opinion t h a t  the trial court may impose probat ion  even 

when the court has made a finding t h a t  the defendant is a 

habitual offender. Kinq v.  State ,  17 F.LiW.  D662 (Fla. 2d DCA 

Mar. 4 ,  1 9 9 2 ) .  We note  that t h e  F i f t h  Dis t r ic t  Court of Appeal 

has recently held t o  t h e  contrary i n  State v.  Kendrick, 1 7  F.L.W.  

D812 (Fla. 5th DCA Mar. 27, 1992). 

..I 

Affirmed. 

L 

SCHOONOVER, C.J., LEHAN and FRANK, JJ., Concur. 
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