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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  STEVE ALAN BAMBERG, was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  Court of Appeal and t h e  Defendant  i n  t h e  t r i a l  

c o u r t .  Respondent ,  t h e  S t a t e  of Florida, was the Appe l l ee  in t h e  

Second District Court of Appeal.  The Appendix t o  t h i s  b r i e f  

c o n t a i n s  a copy of t h e  d e c i s i o n  r ende red  by t h e  Second D i s t r i c t  

C o u r t  of Appeal on June  5,  1 9 9 2 .  

1 



STATEMENT OF THE CASE AND FACTS 

On March 22, 1991,  t h e  S t a t e  A t t o r n e y  of  t h e  Tenth  J u d i c i a l  

C i r c u i t  i n  and f o r  P o l k  County,  F l o r i d a ,  charged  t h e  P e t i t i o n e r ,  

STEVE ALAN BAMBERG, w i t h  b u r g l a r y  i n  v i o l a t i o n  of Fla. S t a t .  

5 810.02, and grand  t h e f t  i n  v i o l a t i o n  of Fla. S t a t . §  812 .014(2) -  

(c )  The o f f e n s e s  a l l e g e d l y  o c c u r r e d  on December 5, 1990. 

P r e v i o u s l y  on Februa ry  15 ,  1991,  t h e  S t a t e  f i l e d  n o t i c e  of i n t e n t  

t o  seek an ex tended  p r i s o n  s e n t e n c e  as  a h a b i t u a l  f e l o n y  o f f e n d e r .  

On J u l y  1 6 ,  1991, the P e t i t i o n e r  e n t e r e d  a plea of g u i l t y  as 

cha rged .  On August 3 0 ,  1991, t h e  t r i a l  court found t h e  P e t i t i o n e r  

t o  be a h a b i t u a l  f e l o n y  o f f e n d e r  based  on p r i o r  c o n v i c t i o n s  

o c c u r r i n g  i n  December 1986,  J a n u a r y  1988,  and May 1988. The t r i a l  

cour t  s e n t e n c e d  M K .  Bamberg t o  fifteen y e a r s  i n  p r i s o n  as a 

h a b i t u a l  f e l o n y  o f f e n d e r  on t h e  c h a r g e  of b u r g l a r y .  On t h e  c h a r g e  

of grand  t h e f t ,  a t h i r d  d e g r e e  f e l o n y ,  t h e  t r i a l  court  imposed a 

s a n c t i o n  of t e n  y e a r s  on p r o b a t i o n .  

On a p p e a l  P e t i t i o n e r  urged t h a t  t h e  s a n c t i o n  of " h a b i t u a l i z e d  

p r o b a t i o n "  imposed by  t h e  t r i a l  c o u r t  on t h e  c h a r g e  of grand  t h e f t  

was an  i l l e g a l  sentence. On J u n e  5, 1992, t h e  Second D i s t r i c t  

Cour t  of Appeal i s s u e d  an o p i n i o n  based  on K i n s  v .  S t a t e ,  1 7 .  

F.L .W.  D662 (F la .  2d DCA Mar. 4 ,  1 9 9 2 ) ,  p e t i t i o n  for rev iew 

p e n d i n s ,  ( F l o r i d a  Supreme C o u r t ,  N o .  79,805)  , which h e l d  t h a t  a 

t r i a l  c o u r t  may impose p r o b a t i o n  when t h e  cour t  h a s  made a f i n d i n g  

t h a t  t h e  d e f e n d a n t  is  a h a b i t u a l  o f f e n d e r .  I n  its o p i n i o n ,  t h e  

Second D i s t r i c t  Court of Appeal acknowledged t h a t  t h e  F i f t h  
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D i s t r i c t  Court of Appeal has h e l d  t o  t h e  contrary i n  S t a t e  v .  

Kendrick, 17 F.L.W. D 8 1 2  (F la .  5 t h  DCA March 27 ,  1 9 9 2 ) .  
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SUMMARY OF THE ARGUMENT 

The Second District Court of Appeal's decision that " h a b i t u a l -  

ized probation" is  l e g a l  i s  i n  express and direct conflict with the 

h o l d i n g  of F i f t h  D i s t r i c t  Court of Appeal. 

4 



ARGUMENT 

ISSUE 

THE INSTANT D E C I S I O N  I S  I N  EXPRESS 
AND DIRECT CONFLICT W I T H  THE O P I N I O N  
OF THE FIFTH DISTRICT COURT OF AP- 
PEAL I N  STATE V, KENDRICK, 17 F.L.W. 
D812 (Fla. 5 t h  DCA Mar. 27,  1992). 

I n  t h e  i n s t a n t  case, t h e  P e t i t i o n e r  was p l a c e d  on t e n  y e a r s  of 

p r o b a t i o n  as a habitual f e l o n y  o f f e n d e r  for t h e  t h i r d  d e g r e e  f e l o n y  

of grand  t h e f t .  On a p p e a l  t o  t h e  Second D i s t r i c t  C o u r t  of Appeal ,  

P e t i t i o n e r  a rgued  t h a t  " h a b i t u a l i z e d  p r o b a t i o n "  c o n s t i t u t e d  an  

i l l e g a l  s e n t e n c e .  Based on Kins  v.  S ta te ,  1 7  F.L.W.  D662 (F la .  2d 

DCA Mar, 4 ,  1992)  p e t i t i o n  for rev iew pend inq ,  ( F l o r i d a  Supreme 

C o u r t ,  No. 7 9 , 8 0 5 ) ,  which h e l d  t h a t  h a b i t u a l i z e d  community c o n t r o l  

is n o t  an i n h e r e n t l y  illegal s e n t e n c e ,  t h e  a p p e l l a t e  c o u r t  a f f i r m e d  

P e t i t i o n e r ' s  s e n t e n c e  i n  t h e  i n s t a n t  case. 

The Second D i s t r i c t  Cour t  of Appeal no ted  t h a t  i ts  d e c i s i o n  

c o n f l i c t s  w i t h  t h e  h o l d i n g  of t h e  F i f t h  D i s t r i c t  Cour t  of Appeal in 

Sta te  v .  Kendr i ck ,  17  F.L.W. D812 ( F l a .  5 t h  DCA Mar. 27 ,  1992). 

There  t h e  court h e l d  t h a t  a s e n t e n c e  of " h a b i t u a l i z e d  p r o b a t i o n "  is  

i l l e g a l  and u n a u t h o r i z e d .  

Because t h e  Second and F i f t h  D i s t r i c t  C o u r t s  of Appeal are  i n  

express and d i r e c t  c o n f l i c t  on t h e  i s s u e  i n  q u e s t i o n ,  t h i s  Cour t  

shou ld  accept j u r i s d i c t i o n  of t h e  cause. 
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CONCLUSION 

In l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a rguments ,  and a u t h o r i t i e s ,  

Petitioner has demons t r a t ed  t h a t  c o n f l i c t  does e x i s t  with t h e  

i n s t a n t  d e c i s i o n  and t h e  d e c i s i o n  of a n o t h e r  District C o u r t  of 

Appeal so as t o  invoke  d i s c r e t i o n a r y  review of t h i s  Honorable 

C o u r t .  
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND,  IF FILED, DETERMINED. 

STEVE: ALAN BAMBERG, 

Appellant, 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

v. 

STATE OF FLORIDA, * 

Appellee. 
/ 

Opinion filed June 5, 1992. 

Appeal from the C i r c u i t  
Cour t  f o r  Polk County; 
E. Randolph Bentley, Judge. 

James Marion Moorman, Public 
Defender, and Jennifer Y. 
Fogle, Assistant Public 
Defender, Bartow, f o r  Appellant. 

Robert A. Butterworth, Attorney 
.General, Tallahassee,  and Davis 
G. Anderson, Jr., Assistant 
Attorney General, Tampa, f o r  
Appellee. 

4 
PER CURIAM- 

Appellant Barnberg pled  guilty to various charges 

inc luding burglary and grand t h e f t .  H e  w a s  sentenced as  a 

habitual offender to a prison term f o r  t h e  burglary, but on 

the  grand t h e f t  charge he was given 10 years probation only. 

. .  

I 

Case No. 91-03267 



Appel lan t  contends that the 10 years probation was 

improper i n  l i g h t  of t h e  hab i tua l  offender finding, relying on 

the concurring op in ion  in Steiner v .  S t a t e ,  591 So.2d 1070 

(Fla. 2d DCA 1991). However, this c o u r t  has since held i n  an 

en banc opinion that the t r i a l  court may impose probation even 

when t h e  court has made a finding t h a t  the defendant is a 

habitual offender. Kinq v. S t a t e ,  17 F.LbW. D662 (Fla. 2d DCA 

Mar. 4, 1992). We note that the Fifth District Court of Appeal 

has recently he ld  to the c o n t r a r y  in S t a t e  v.  Kendrick, 1 7  F.L.W. 

D812 (Fla. 5 t h  DCA Mar. 2 7 ,  1 9 9 2 ) .  

Af f inned. 

SCHOONOVER, C.J., LEHAN and FRANK, JJ., Concur. 
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