
1 

FILED / My:JiWHlTE3 

BLERK, 3UPkME C C W a  

cider mpuky clerk 
By+ IN THE SUPREME COURT OF FLORIDA 

No. 80,046 

THE FLORIDA BAR, 

Compla inant ,  

WILLIAM C. NESBITT, 

Respondent .  

~ .. __  

PETITION FOR REVIEW OF REFEREE'S REPORT 

FIRST AMENDED INITIAL BaIEF FOR RESPONDENT 

William C. Nesbitt 
Re s ponde n t 

P.O. Box 900175 
Atlanta ,  Georgia 30329 

1 A,.' 

In Proper  Pe r son  



TABLE OF CONTENTS 

TOPIC PAGES 

TABLE OF CITATIONS AND A U T H O R I T I E S  . . . . . . . . . . .  iii 
SUMMARY OF ARGUMENT. . . . . . . . . . . . . . . . . . .  I 
COMMENTS ON T H E  R E F E R E E ' S  FINDINGS . . . . . . . . . . .  2 

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . .  8 

FIRST ISSUE PRESENTED FOR REVIEM: 

WHETHER THE PROPOSED D I S C I P L I N E  IS FAIR TO 
SOCIETY IN TERMS OF P R O ' r E C T I N G  THE PUBLIC 
FROM UNETHICAL C O N D U C T ,  AND WHETHER THE PROPOSED 

MIGHT BE PRONE 3H TEMPTED 'PO BECOME INVOLVED I N  
LIKE VIOLATIONS. . . . . . . . . . . . . . . . . . .  10 

DISCIPLINE IS SEVERE ENOUGH To DETER OTHERS WHO 

ARGUMENT : 

THE PROPOSED D I S C I P L I N E  DOES PROTECT THE PUBLIC 
FROM UNETHICAL CONDUCT, BUT A LESSER D I S C I P L I N E  
WOULD PROTECT THE P U B L I C  JUST AS WELL, AND WOULD 
STILL BE SEVERE ENOUGH TO D E T E R  OTHERS WHO MIGHT 

V I O L A T I O N S  . . . . . . . . . . . . . . . . . . . . .  I 0  

0 

BE PRONE OR TEMPTED lro BECOME INVOLVED IN LIKE 

SECOND I S S U E  PRESENTED FOR REVIEW: 

WHETHER THE PROPOSED DISCIPLINE IS F A I R  TO 
S O C I E T Y  I N  T E R M S  OF NOT D E N Y I N G  THE PUBLIC THE 
SERVICES OF A QUALIFIED LAWYER AS A RESULT OF 
UNDUE H A R S H N E S S  I N  I M P O S I N G  P E N A L T Y .  . . . . . . . .  16 

ARGUMENT : 

THE PROPOSED DISCIPLINE IS NOT FAIR lro SOCIETY 
B E C A U S E  I T  WILL DENY T H E  P U B L I C  THE SERVICES OF 
A QUALIFIED LAWYER AS A RESULT OF UNDUE H A R S H N E S S  
IN I M P O S I N G  PENALTY. . . . . . . . . . . . . . . . .  I 6  



TOPIC (con't) PAGES 

T H I R D  ISSUE P R E S E N T E D  FOR REVIEW: 

WHETHER THE P R O P O S E D  DISCIPLINE IS FAIR TO THE 
RESPONDENT, BEING SUFFICIENT TO PUNISH A BREACH 

TION AND R E H A B I L I T A T I O N .  . . . . . . . . . . . . . .  20 
OF ETHICS AND AT THE SAME 'TIME ENCOURAGE REFORMA- 

ARGUMENT: 

'THE PROPOSED D I S C I P L I N E  IS N O T  F A I R  TO THE 
RESPONDENT, AS IT IS MUCH STRICTER THAN NECESSARY 
TO PUNISH A BREACH OF ETHICS, AND AT 'THE SAME TIME 
ENCOUKAGES NO REFORMATION AND REHABILITATION BEYOND 
T H A T  WHICH THE REQUESTED DISCIPLINE WOULD A F F O R D  . , 20 

CONCLUSION.. . . . . . . . . . . . . . . . . . . . . .  22 

REQUEST FOR ORAL ARGUMENT. . . . . . . . . . . . . . . .  23 

CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . .  24 

- ii - 



TABLE OF CITATIONS AND AUTHORI'l ' IES 

CASES PAGES 

In re Klepak,  

In re Maller, 

250 Ga. 892, 702 SvE.2d 356 (1983) . . . . . . . .  . I 7  

259 Ga. 248, 379 S.E.2d 517 (1989) . . . . . . . .  -17 

In re Palmer, 
261 Ga. 827, 411 S.E.2d 498 (1992) . . . . . . . .  . I ?  

The F l o r i d a  Bar v. Aaron, 
529 So.2d 685 ( F l a ,  1988). . . . . . . . . . . . .  . I 2  

The F l o r i d a  Bar V .  B e l l ,  
536 S0.2d 974 ( F l a .  1988). . . . . . . . . . . . .  . I1 

The F l o r i d a  Bar v. Borja ,  
554 So.2d 514 ( F l a .  1990). . . . . . . . . . . . .  .I1 

The F l o r i d a  Bar v.  Borns ,  
428 So.2d 648 (Fla. 1983). . . . . . . . . . . . .  . I 4  

The F l o r i d a  Bar v. Diaz-Silveira, 
477 So.2d 562 (F la .  1985). . . . . . . . . . . . .  . I 3  

The F l o r i d a  Bar V .  Fields, 
520 So.2d 272 ( F l a .  1988). . . . . . . . . . . . .  .I1 

The F l o r i d a  Bar v. Fintn, 
427 So.2d 721 (Fla. 1983). . . . . . . . . . . . .  - 1 4  

The F l o r i d a  Bar v. Gentry, 
475 S0.2d 678 ( F l a .  1985). . . . . . . . . . . . .  . l o  

The F l o r i d a  Bar v. Hartman, 
519 So.2d 606 (Fla. 1988). . . . . . . . . . . . . .  8 

The F l o r i d a  Bar v. Heaton ,  
501 So.2d 597 ( F l a .  1987). . . . . . . . . . . . .  . I 2  

The F l o r i d a  Bar v. Homer,  
513 So.2d 1057 (Fla. 198'7) . . . . . . . . . . . .  -13 

The F l o r i d a  Bar v. Johnson, 
526 So.2d 53 ( F l a .  1988) . . . . . . . . . . . . .  -13 

- iii - 



CASES (Conlt) PAGES 

The F l o r i d a  Bar V.  Lumley, 

The F l o r i d a  Bar v.  Norton,  

The Florida Bar v. P a h u l e s ,  

The Florida Bar v. P i n o ,  

The F l o r i d a  Bar V .  S t a l e y ,  

517 So.2d 13 (Fla. 1987) . . . . . . . . . . . . .  . I 3  

510 So.2d 290 (Fla. 1987). . . . . . . . . . . . .  . I 3  

233 So.2d 130 (Fla. 1970). . . . . . . . . . . . . .  8 

526 So.2d 67 ( F l a .  1988) . . . . . . . . . . . . .  . I 2  

457 So.2d 489 (Fla. 1984). . . . . . . . . . . . .  .I1 

The Florida Bar V.  Supr ina ,  
468 So.2d 988 ( F l a .  1985). . . . . . . . . . . . .  . I 3  

The Florida Bar Y. Thomson, 
429 So.2d 2 (Fla. 1983). . . . . . . . . . . . . .  . I 4  

MISCELLANF,OUS 

Rules and Regulations o f  th2 S t a t e  Bar 
of Georgia,  Standard 67. . . . . . . . . . . . . .  . I 7  

Center for P r o f e s s i o n a l  Rssponsibility, American 
Bar Ass 'n ,  Survey o f  Lawyer D i a c i p l i n a r  
P r o c e d u r e s  i n  the United Sta t e s  31, 71 f1984). . .  . I 7  

- i v  - 



SUMMARY OF ARGUMENT 

The Referee recommended t h a t  the Respondent  be suspended  from 

The F l o r i d a  Bar f o r  91 d a y s  and  t h a t  he be r e q u i r e d  t o  p r o v e  

r e h a b i l i t a t i o n  a t  a h e a r i n g  p r i o r  to h i s  r e a d m i t t a n c e  t o  t h e  

pract ice  o f  law. The discipline r e q u e s t e d  by t h e  Respondent ,  

which is a p u b l i c  r ep r imand  w i t h  s u c h  a d d i t i o n a l  c o n d i t i o n s  as  

t h i s  Cour t  might  see f i t  t o  impose,  serves t h e  t r i p a r t i t e  pur -  

poses of fa i rness  t o  s o c i e t y ,  f a i rnes s  t o  the  Responden t ,  and 

s u f f i c i e n t  s e v e r i t y  much b e t t e r  t h a n  does  t h e  d i s c i p l i n e  proposed 

by t h e  Rsferee. The p roposed  d i s c i p l i n e  would have  t h a  effect of 

v i r t u a l l y  d i s b a r r i n g  t h e  Respondent  a n d  d 2 p r i v i n g  him o f  t h e  

ability to r e p a y  h i s  o b l i g a t i o n s .  The l e s s e r  d i s c i p l i n e  r e q u ? s t e d  

by t h e  Responden t ,  on t h e  o t h e r  hand ,  would n o t  have  t h e s e  Draco- 

n i a n  effects, and y e t  is well w i t h i n  t h e  r a n g e  of  d i s c i p l i n e  

which  may be,  - and o f t e n  - has -’ been imposed for s imi l a r  v i o l a t i o n s .  

0 
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COMMENTS ON THE REFEREE'S FINDINGS 

I n  t h e  R e p o r t  o f  Referee [ h z r e i n a f t e r  referred t o  a s  'Ithe 

R o p ~ r t ' ~ ] ,  t h e  Referee found 13 s p e c i f i c  d e f i c i e n c i e s ,  numbered 1 

t h r o u g h  13. An e x a m i n a t i o n  of t h e  d o c u m e n t a t i o n  which  t h e  under -  

s i g n e d  f u r n i s h e d  t o  The F l o r i d a  Bar (which  i n c l u d e d  t r u s t  a c c o u n t  

bank s t a t e m e n t s ,  t r u s t  a c c o u n t  d e p o s i t  slips, t r u s t  a c c o u n t  

c h e c k s ,  cash r e c e i p t s  and fees  c h a r g e d  j o u r n a l s ,  l e d g e r  ca rds ,  

and m i s c e l l a n e o u s  a c c o u n t i n g s )  w i l l  r e v e a l  t h a t  t h e  Referee was 

mistaken; the first 7 o f  these d e f i c i e n c i e s  do n o t  e x i s t .  -- 
The f i r s t  d e f i c i e n c y  found  by the  Referee was t h a t  "Respon- 

d e n t  f a i l e d  t o  m a i n t a i n  a separata  c a s h  r e c e i p t s  and  d i s b u r s e -  

ments j o u r n a l . 1 t  The Bar r e q u e s t e d  t h a t  I forward monthly  cash 

r e c e i v e d  and fees  c h a r g e d  j o u r n a l s  f o r  1989. I s u b m i t t e d  my cash 

r e c e i p t s  a n d  d i s b u r s e m e n t s  j o u r n a l s  ( S a f e g u a r d  Form J-CRF-3, Cash  

R e c e i p t s  and  Fees Charged J o u r n a l )  f o r  t h e  months of J a n u a r y  

th rough  October o f  1989. Those journals s h o u l d  be i n  t h e  f i l e  

which  this C o u r t  h a s  b e f o r e  it. An e x a m i n a t i o n  of t h o s e  j o u r n a l s  

w i l l  r e v e a l  t h a t  such  j o u r n a l s  were m a i n t a i n e d  f o r  J a n u a r y  

t h r o u g h  Oc tobe r  o f  1989 (no s u c h  j o u r n a l s  were pr4pared f o r  

November o r  December of  1989 b e c a u s e  no f u n d s  were  r e c e i v e d  o r  

d i s b u r s e d  during e i t h e r  o f  t h o s e  mon ths ) ,  Thus ,  t h s  Referee 's  

s t a t e m e n t  t h a t  l l [ r ] e s p o n d e n t  f a i l e d  t o  m a i n t a i n  a separate c a s h  

r e c e i p t s  and d i s b u r s e m e n t s  j o u r n a l t t  i s  i n c o r r e c t ,  a s  can be 

easily v e r i f i e d  by r e v i e w i n g  t h e  mater ia l s  wh ich  I s e n t  t o  t h e  

Bar A u d i t o r ,  which mater ia ls  I assume t o  be i n  t h e  f i l e  which is 

b e f o r e  t h i s  Court. 

0 
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The second d e f i c i e n c y  found by the  Referee was t h a t  l l [ d ] u r i n g  

1988 a n d  1989, r e s p o n d e n t  f a i l e d  t o  i n c l u d e  th? r e a s o n s  f o r  dis- 

b u r s e m e n t s  and  r e c e i p t s  column i n  t h e  cash r e c e i p t s  and  d i s b u r s e -  

ments j o u r n a l . 1 1  T h i s  s t a t e m e n t  makes no  sense. If t h e  Referee 

is t r y i n g  t o  s a y  t h a t  l l [ d ] u r i n g  1988 and 1989, r e s p o n d e n t  f a i l e d  

t o  i n c l u d e  t h e  r e a s o n s  for d i s b u r s e m e n t s  and  r e c e i p t s  i n  t h e  

a p p r o p r i a t e  column i n  th? cash r e c e i p t s  and  disbursements j o u r -  

n a l , "  t h e n  my r e s p o n s e  i s  that t h e  r e f e r e n c e d  j o u r n a l  (which is 

r e p r e s e n t e d  by S a f e g u a r d  a s  m e e t i n g  a l l  t r u s t  a c c o u n t i n g  require-  

ments  mandated by The F l o r i d a  Bar) mak;s no p r o v i s i o n  for s u c h  

i n f o r m a t i o n .  I f ,  on t h e  o t h e r  hand ,  t he  Referee i s  trying t o  say 

t h a t  "[dluring 1988 and 1989, r e s p o n d e n t  f a i l e d  t o  i n c l u d e  t h e  

r e a s o n s  f o r  d i s b u r s e m e n t s  a n d  r e c e i p t s  i n  the a p p r o p r i a t e  column 

i n  t h e  t r u s t  a c c o u n t  j o u r n a l ,  t h e n  aga in ,  my r e s p o n s e  is  t h a t  

these Journals s h o u l d  be i n  t h e  f i l e  which t h i s  Court has b e f o r e  

i t .  An e x a m i n a t i o n  of  t h o s e  j o u r n a l s  w i l l  reveal t h a t  s u c h  

i n f o r m a t i o n  was i n c l u d e d  i n  the  j o u r n a l s .  Again,  the  Referee Is 

s t a t e m e n t  t h a t  I f a i l e d  t o  i n c l u d e  the  r e q u i r e d  i n f o r m a t i o n  is  

i n c o r r e c t .  Again ,  t h i s  c a n  be e a s i l y  v e r i f i e d  by reviewing t h e  

materials which I s e n t  t o  t h e  Bar A u d i t o r ,  which mater ia ls  I 

assume t o  be i n  t h e  f i l e  which i s  before t h i s  C o u r t .  

- -  

- 

e 

Tho t h i r d  d e f i c i e n c y  found  by the  R e f a r e e  was t h a t  "Respon- 

d e n t  was missing a t  least one ledger  card f o r  t h e  1989 per iod . t1  

However, which ledger  card o r  cards t h i s  migh t  be (which s h o u l d  

be e a s i l y  d e t e r m i n a b l e  from t h e  j o u r n a l s )  i s  n o t  s p e c i f i e d .  The 

u n d e r s i g n e d  is  aware that one l e d g e r  card (for W i l l i a m  and  

-3 - 



II) Rebecca T a y l o r )  was n o t  s u p p l i z d ,  b e c a u s e  t he  u n d e r s i g n e d  has 

besn u n a b l e  t o  l o c a t e  it. With t h e  s i n g l e  e x c i p t i o n  o f  t h a t  one 

ledger card ( n o t  I ta t  l e a s t t t  one l e d g e r  c a r d ) ,  t h e  Respondent's 

r e v i e w  of t h e  documents which he s u b m i t t e d  t o  t h e  Bar i n d i c a t e s  

t h a t  all l e d g e r  ca rds  were s u b m i t t e d .  By f a i l i n g  to s p e c i f y  

which a d d i t i o n a l  l edge r  cards  were missing, t he  A u d i t o r  and  t h e  

Rzferee have  d e n i e d  t h e  Flespondent the  a b i l i t y  t o  c o r r e c t  o r  

rebut  t h i s  f i n d i n g .  

The f o u r t h  d e f i c i e n c y  found by t h a  Referee was t h a t  IIRespon- 

dent f a i l e d  t o  i n c l u d e  i n  h i s  r e c o r d s  t h e  i d e n t i t y  of  some of thz 

c l i e n t s  o r  mat ta rs  c o n c e r n i n g  f u n d s  received,  d i s b u r s e d  o r  t r ans -  

ferred.'I Again, an e x a m i n a t i o n  o f  the r e c o r d s  which were f u r n -  

i s h s d  t o  The Florida Bar w i l l  reveal t h a t  each t r a n s a c t i o n  

i n c l u d e s  a r e f a r e n c e  t o  e i t h e r  a c l i z n t  by name o r  t o  client and 

matter by file number. 

0 

The f i f t h  deficiency found  by the Referee was t h a t  ItRespon- 

d e n t  f a i l e d  t o  d a t e  Nhen some of  the t ru s t  f u n d s  were r e c e i v e d ,  

d i s b u r s e d  o r  t r a n s f e r r e d . 1 1  Aaain, a rev iew of t'nz r e c o r d s  which 

I s u b m i t t e d  t o  t h e  Bar (which  i n c l u d e s ,  among o t h e r  t h i n g s ,  t h e  

cash received and  Pees c h a r g e d  j o u r n a l s ,  t he  t r u s t  a c c o u n t  d i s -  

bursemen t  j o u r n a l ,  and  t h e  t r u s t  a c c o u n t  checks), will r e v e a l  

t h a t  each t r a n s a c t i o n  bears a date. In a d d i t i o n ,  the  trust 

accoun t  d i s b u r s e m e n t  j o u r n a l  i n c l u d e s  a check number for each -- and 

eve ry  trust a c c o u n t  check w r i t t e n .  Each t r u s t  a c c o u n t  check, a s  

wel l  a s  the  a p p r o p r i a t e  j o u r n a l  e n t r y  f o r  t h a t  check i n  t h e  trust 

a c c o u n t  d i s b u r s e m e n t  j o u r n a l ,  i n d i c a t e s  the r e a s o n  f o r  which 

-4 - 



a t r u s t  f u n d s  w?re d i s b u r s e d  o r  o t h e r w i s e  t r a n s f e r r e d ,  The Ref- 

e r e e ' s  s i x t h  and s s v e n t h  findings, which were, r e s p x t i v e l y ,  t h a t  

"Respondent  f a i l e d  t o  i n c l u d e  check  numbers  f o r  a l l  disburse -  

ments"  and  "Respondent  f a i l e d  t o  i n c l u d e  reasons f o r  which t r u s t  

f u n d s  were r e c e i v e d ,  d i s b u r s e d  or t r a n s f e r r e d "  a r e ,  t h e r e f o r e ,  

c o m p l e t e l y  and t o t a l l y  w i t h o u t  b a s i s ,  

The e i g h t h ,  n i n t h ,  t e n t h ,  and e l e v e n t h  d e f i c i e n c i e s  r e l a t a  t o  

r e c e i v i n g  a check for $150.00, which was d e p o s i t e d  i n t o  t h e  trust 

account .  The u n d e r s i g n e d ,  thinking t h a t  t he  check had had ample 

time t o  c lear  t h e  bank, made a d i s b u r s e m e n t  a g a i n s t  u n c o l l e c t e d  

f u n d s .  My letter of A p r i l  7, 1992, t o  Ma, Mimi Daigle, t h e  Bar ' s  

s t a f f  c o u n s e l  a t  t h e  t ime,  makes it c l ea r  t h a t  this d i s b u r s e m e n t  

was i n a d v e r t e n t :  

As t o  Mr, Pearson's r e p o r t :  I do n o t  y e t  have  a n  
answer  t o  a l l  of Mr. Pgarson's c o n c e r n s .  However, I 
am able  t o  make t h e  following o b s e r v a t i o n s :  

As to the $100 check which was disbursed 
against uncollected funds: As is a p p a r e n t  from t h e  
bank s ta tement  and the  c h e c k  i t s e l f ,  t h e  f u n d s  were 
d e p o s i t e d  on F e b r u a r y  9,  1989. The check  i t s e l f  was 
da ted  Februa ry  '17, 1989, b u t  was n o t  cashed u n t i l  
F e b r u a r y  21, 1989. While f a d m i t  t h a t  s u b s e q u e n t  
e v e n t s  proved  me wrong, T: was of the g o o d - f a i t h  
opinion t h a t  '12 days was ample time f o r  t h e  c h e c k  
t o  clear t h e  bank. (Emphasis i n  o r i g i n a l )  

I believe t h a t  l e t t e r  mak3s it c lear  t h a t  t h e  d i s b u r s e m e n t  which 

was made a g a i n s t  u n c o l l e c t e d  f u n d s  was i n a d v e r t e n t  on m y  par t .  If 

I had d i s b u r s e d  the  check i n  q u e s t i o n  w i t h i n  a few days a f t e r  

r e c e i v i n g  i t ,  t h a t  would be one t h i n g ;  b u t  I waited t w e l v e  days 

f o r  t h a t  c h e c k  t o  c l ea r  t h e  bank. I s h o u l d  n o t  be p e n a l i z e d  

because  I, in goad f a i t h ,  waited what would normally have been a e 



0 s u f f i c i e n t  p e r i o d  of  time f o r  t h e  check  t o  c lear  t h e  bank ,  only 

t o  f i n d  o u t  t h a t ,  f o r  wha teve r  reason ,  t h e  c l e a r i n g  process  f o r  

t h i s  check was a b n o r m a l l y  slow. 

The t w e l f t h  d e f i c i e n c y  found  by t h e  Rafaree was t h a t  

[ d l u r i n g  1989 r e s p o n d e n t  n e g l i g e n t l y  h a n d l e d  t h e  s e r v i c e  c h a r g e s  

on his t r u s t  account.If I do n o t  u n d e r s t a n d ,  and  have  n o t  been 

i n f o r m e d ,  how I was t t n s g l i g e n t f t  i n  h a n d l i n g  t h e s e  c h a r g e s .  

The t h i r t e e n t h  f i n d i n g  of t h e  Referee is  t h a t  t t R e s p o n d e n t f s  

t r u s t  a c c o u n t  r e f l e c t s  s h o r t a g e s  i n  1989.If As i t  h a p p e n s ,  t h a t  

f i n d i n g  i s  cor rec t .  I t  is  c r i t i c a l  f o r  t h i s  c o u r t  t o  u n d e r s t a n d ,  

however,  t h a t  t h e  u n d e r s i g n e d  was c o m p l e t e l y  unaware of t h i s  

situation u n t i l  he was in fo rmed  o f  i t  by t h e  Bar A u d i t o r .  The 

s t e p s  which  t h e  u n d e r s i g n e d  is t a k i n g  t o  r e s o l v e  t h i s  problem 

w i l l  be d i s c u s s e d  l a t e r  i n  t h i s  Brief .  

The u n d e r s i g m d  t h e r e f o r e  urges t h i s  C o u r t  t o  r e v i e w  t h 2  

d o c u m e n t a t i o n  which t h e  u n d e r s i g n e d  f u r n i s h e d  t o  The F l o r i d a  Bar 

t o  v e r i f y  t h a t ,  w h i l e  t h e  u n d e r s i g n e d  is now aware t h a t  h i s  t r u s t  

a c c o u n t i n g  prac t ices  were d e f i c i e n t ,  t h e y  d i d  n o t  rise t o  t h e  

l e v e l  of i nadequacy  i m p l i e d  by the  Referee. 

Another  p o i n t  which desacves  mention i s  my t f p r i o r "  h i s t o r y  o f  

d i s c i p l i n s .  As d i s c u s s e d  i n  t h e  Memorandum, The F l o r i d a  Bar 

appears t o  be t r e a t i n g  t h i s  matter a s  b e i n g  e n t i r e l y  separate  and 

d i s t i n c t  from m y  e a r l i e r  p u b l i c  r e p r i m a n d ,  a s  If a f t e r  the ear- 

l i e r  matter was r e s o l v e d  a n o t h e r  complaint was f i l e d ,  a s  t h e  

r e s u l t  of wh ich  t h e  p r e s e n t  d i s c i p l i n a r y  p r o c e e d i n g  arose.  T h a t  

i s  n o t  what happened  a t  all. What d i d  happen  i s  t h i s :  A t  t h e  con- 
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0 c l u s i o n  of the  h e a r i n g  b e f o r e  t h e  referee i n  t h e  p r i o r  d i s c i p l i n -  

a r y  m a t t e r  (and many weeks bePore he announced h i s  d e c i s i o n ) ,  the  

a t t o r n e y  r e p r e s e n t i n g  The F l o r i d a  Bar announced t h a t  she was 

g o i n g  t o  have my t r u s t  account a u d i t e d .  Inasmuch a s  t h a t  d i s c i -  

p l i n a r y  p roceed ing  had n o t h i n g  t o  do w i t h  my t r u s t  a c c o u n t ,  I d i d  

n o t  see the  c o n n e c t i o n ,  and asked why she was going t o  have my 

t r u s t  account a u d i t e d .  Her r e p l y  was t h a t  t h z  Bar has t h e  r i g h t  

t o  a u d i t  my t r u s t  a c c o u n t ,  so she was go ing  t o  have it a u d i t e d .  

As it happsned,  of c o u r s e ,  t r u s t  accoun t  p r o c e d u r a l  v i o l a t i o n s  

were found, l e a d i n g  t o  the  i n s t a n t  case. B u t  it i s  i m p o r t a n t  f o r  

t h i s  Cour t  to realize t h a t  t h e  i n s t a n t  case grew o u t  of the  ear- 

l i e r  case,  and is n o t  a s e p a r a t e  and  d i s t i n c t  matter u n t o  i t s e l f .  

Thus, t o  s t a t e  t h a t  I Ifhave a p r i o r  d i s c i p l i n a r y  r eco rd"  makes 

t h e  s i t u a t i o n  sound much worse than  it a c t u a l l y  is, 

I t  i s  also i m p o r t a n t  t h a t  t h i s  Court understand t h a t  these 

problems came t o  light because the  Bar, f o r  whatever i t s  reasons 

may have been, i n s t i t u t e d  the a u d i t  of its own a c c o r d ,  and not 

because  a t r u s t  accoun t  check was r e t u r n e d  f o r  i n s u f f i c i e n t  

f u n d s ,  or because  I d i d  n o t  have s u f f i c i e n t  funds in the  accoun t  

t o  make a d i sbuss smen t  t o  a c l i e n t ,  o r  f o r  any  similar reason. 

A l l  of m~ trust a c c o u n t  v i o l a t i o n s  were  i n a d v e r t e n t .  

- 

-- - 
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INTRODUCTION 

In  The F l o r i d a  Bar v. Hartman, 519 So.2d 606, 608 (Fla. 

1988), this Cour t  s ta ted  t h a t  

Th+ purpose  o f  a t t o r n e y  d i s c i p l i n e  is  t h r e e f o l d :  

F i r s t ,  the  judgment must be fair t o  s o c i e t y ,  
bo th  i n  terms of p r o t e c t i n g  the p u b l i c  from u n e t h i -  
c a l  c o n d u c t  and  a t  t he  same time n o t  denying t h e  
p u b l i c  the s e r v i c e s  o f  a q u a l i f i e d  lawyer a s  a 
result o f  undue h a r s h n e s s  i n  imposing p e n a l t y .  Sec- 
ond, t h e  judgment m u s t  be f a i r  t o  t h e  r e s p o n d e n t ,  
b e i n g  s u f f i c i e n t  t o  p u n i s h  a breach of e t h i c s  and 
a t  t he  same time encourage  r e f o r m a t i o n  and rehabi l -  
i t a t i o n .  T h i r d ,  t he  judgment must be sevzre enough 
t o  d e t e r  o t h e r s  who might  be prone o r  t e m p t e d  t o  
become i nvo lved  in l i k e  v i o l a t i o n s .  ( Q u o t i n g  The 
F l o r i d a  Bar v. P a h u l e s ,  233 So.2d 130, 132 ( F l a .  
1970)). 

In  h i s  Repor t ,  t he  Referee recommended t h a t  t h e  unde r s igned  

Respondent be suspended from The F l o r i d a  Bar f o r  91 days  and t h a t  

he be r e q u i r e d  t o  p r o v e  r e h a b i l i t a t i o n  a t  a h e a r i n g  p r i o r  t o  h i s  
0 

readmittance t o  the  p r a c t i c e  o f  law. Thus,  t he  q u e s t i o n  a r i s e s  

whether, based on t h e  f ac t s  of t h i s  case, t h a t  proposed d i s c i -  

p l i n e  meets the s t a n d a r d s  s e t  f o r t h  i n  P a h u l e s  and re i te ra ted  i n  

Hartman, o r  whether t h e  d i s c i p l i n e  r e q u e s t e d  by the Respondent ( a  

p u b l i c  repr imand w i t h  such a d d i t i o n a l  c o n d i t i o n s  [ e . g . ,  p a c t i c i -  

p a t i n g  i n  LOMAS a n d / o r  taking c o u r s e s  t o  gain p r o f i c i e n c y  i n  

trust a c c o u n t i n g  p r o c e d u r e s  a n d / o r  p r o b a t i o n ]  a s  t h i s  Cour t  might 

see f i t  t o  impose)  would accompl ish  the  same purpose .  

Because t h e  i s s u e s  o f  whether the proposed d i s c i p l i n e  is f a i r  

t o  s o c i e t y  i n  terms of  protecting t h e  p u b l i c  from u n e t h i c a l  con- 

d u c t  and whether t h e  judgment i s  s e v e r e  enough t o  d e t e r  o t h e r s  

who might  be prone o r  t empted  to become invo lved  i n  l i k e  v i o l a -  
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0 tions i n v o l v e  a similar a n a l y s i s  and a re  suppor t ed  by identical 

case law, t h o s e  issues w i l l  be considered t o g e t h e r .  Fol lowing  

t h a t  analysis, t h e  issue of whether  the  proposed d i s c i p l i n e  is  

f a i r  t o  s o c i e t y  i n  terms of  not deny ing  t h e  public t he  s e r v i c e s  

of a qualified lawyer as a result of undue h a r s h n e s s  i n  imposing 

penalty w i l l  be d e a l t  w i th .  Finally, t h e  issue of  whether  t h e  

proposed discipline i s  fair t o  t h e  r e s p o n d e n t ,  be ing  s u f f i c i e n t  

t o  punish  a breach of  e t h i c s  and a t  the  same time i n c o u r a g e  r e f -  

o r m a t i o n  and r e h a b i l i t a t i o n ,  will b e  c o n s i d e r e d .  

a 

-9- 



FIRST ISSUE PRESENTED FOR REVIEW 

WHETHER THE PROPOSED D I S C I P L I N E  IS FAIR TO SOCIETY IN TERMS OF 

PROTECTING THE PUBLIC FROM UNETHICAL CONDUCT, A N D  WHETHER ' rw 
PROPOSED D I S C I P L I N E  IS SEVERE ENOUGH TO DETER OTHERS WHO MIGHT BE 

PRONE OR TEMPTED TO BECOME INVOLVED I N  LIKE V I O L A T I O N S  

ARGUMENT 

THE PROPOSED D I S C I P L I N E  DOES PROTECT THE P U B L I C  FROM UNETHICAL 

CONDUCT, BUT A LESSER D I S C I P L I N E  WOULD PROTECT THE PUBLIC JUST AS 

WELL, AND WOULD S T I L L  BE SEVERE ENOUGH TO DETER OTHERS WHO MIGHT 

BE PRONE OR TEMPTED 'TO BECOME INVOLVED I N  L I K E  V I O L A T I O N S  

There are  numerous cases which s u p p o r t  t he  p r o p o s i t i o n  t h a t ,  

on t h e  facts of  t h i s  case, a p u b l i c  r ep r imand  with such add i -  

tionnl c o n d i t i o n s  [e.g., p a r t i c i p a t i n g  i n  LOMAS a n d / o r  t a k i n g  

c o u r s e s  t o  g a i n  proficiency i n  t r u s t  a c c o u n t i n g  p r o c e d u r e s  a n d / o r  

p r o b a t i o n ]  as t h i s  C o u r t  might  see fit t o  impose) would accom- 

p l i s h  p u r p o s e s  s e t  f o r t h  above just a s  well a s  t h e  d i s c i p l i n e  

p roposed  by t h t  Referee. 

0 

In The Florida Bar v .  Gentry, 475 So.2d 678 ( F l a .  1985), t h e  

a t t o r n e y  was found  t o  have charged a n  e x c e s s i v e  fee ,  engaged  i n  

c o n d u c t  a d v e r s e l y  r e f l e c t i n g  on h i s  f i t n e s s  t o  p rac t i ce  law, and 

commit ted  numerous t r u s t  a c c o u n t  violations ( i n c l u d i n g  p r o v i d i n g  

- no c l i e n t  ledger  cards  to  The F l o r i d a  Bar a n d  p r o v i d i n g  d e p o s i t  

slips for o n l y  a b o u t  o n a - f o u r t h  of h i s  t r u s t  a c c o u n t  d e p o s i t s ;  

- i d .  a t  680). T h i s  a t t o r n e y  had p r e v i o u s l y  been  susp2nded from 
0 

-1 0- 



0 t h e  p r a c t i c e  of law f o r  six months ( i d .  - a t  6 7 9 ) ,  y e t  t h i s  C o u r t  

ruled t h a t  the l a t e s t  e th i c s  v i o l a t i o n s  w a r r a n t e d  probation €or  

18 months  a n d  - no s u s p e n s i o n ,  

In  Ths F l o r i d a  Bar v. F i e l d s ,  520 So.2d 272 (F la .  1988), t he  

a t t o r n e y  was found t o  have  c h a r g e d  illegal i n t e r e s t  ( t h e  same 

m i s c o n d u c t  f a r  which  t h i s  a t t o r n e y  had p r e v i o u s l y  been d i s c i p -  

l i n e d ,  a l t h o u g h  t h i s  C o u r t  f e l t  t h a t  t h i s  was an  example o f  

ongo ing  m i s c o n d u c t  r a the r  t h a n  a s e p a r a t e  v i o l a t i o n )  and had com- 

mi t t ed  numerous t r u s t  a c c o u n t  v i o l a t i o n s .  This C o u r t  agreed that 

-- 

a p u b l i c  repcimand was a p p r o p r i a t e .  

Iq The F l o r i d a  Bar v. S t a l e y ,  457 So.2d 489 (Fla. 19841, t h i s  

C o u r t  found  t h e  a t t o r n e y  g u i l t y  o f  e n t e r i n g  i n t o  a. b u s i n e s s  t r a n -  

s a c t i o n  w i t h  a c l i e n t  whose i n t e r e s t s  were i n  c o n f l i c t ,  and of 

c o m m i t t i n g  numerous t r u s t  a c c o u n t  v i o l a t i o n s .  The a t t o r n e y  

reczived a p u b l i c  r ep r imand  and was p l a c e d  on p r o b a t i o n  f o r  one 

year. 

I n  The F l o r i d a  Bar v.  Bor ja ,  554 So.2d 514 ( F l a .  IggO), t h e  

a t t o r n e y  was found t o  have f l i s s u [ z d ]  a $10,000 check from a t r u s t  

a c c o u n t  t o  pay the  estate's taxes  when t h e r e  were no  f u n d s  i n  t h e  

a c c o u n t  for that purpose.11 I d .  ( emphas i s  added). Not s u r p r i s -  

ingly, t h e  a t t o r n e y  was found no t  t o  be i n  s u b s t a n t i a l  compliance 

with t r u s t  a c c o u n t i n g  procedures .  (By way of comparison, t h e  

shortages i n  t he  u n d e r s i g n e d  Respondent's t r u s t  a c c o u n t  a re  on 

t h e  o r d e r  of a few hundred d o l l a r s . )  The a t t o r n e y  r e c e i v e d  a 

- -- I- 

p u b l i c  rzpprirnand and was placed on probation f o r  two years. 

I n  The F l o r i d a  Bar v .  Bell, 536 So.2d 974 ( F l a .  1988), the  
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a t t o r n e y ,  who had p r e v i o u s l y  r e c e i v e d  one p r i v a t e  r ep r imand  and  

one  year o f  probation, was found  t o  have commit ted  v a r i o u s  t ru s t  
0 

a c c o u n t i n g  v i o l a - t i o n s .  H e  was p u b l i c l y  repr imanded and p l a c e d  on 

p r o b a t i o n  f o r  two years, w i t h  the  c o n d i t i o n  t h a t  he comple t e  a 

course i n  t r u s t  a c c o u n t i n g .  

In The F l o r i d a  Bar v. Aaron, 529 So,2d 585 ( F l a ,  1988), t he  

a t t o r n e y  was found  t o  have commit ted  numerous t r u s t  a c c o u n t  

v i o l a t i o n s ,  i n c l u d i n g  h a v i n g  commingled -Funds on a t  least @ 

o c c a s i o n s .  T h i s  C o u r t ,  noting t h a t  l t t h l s  i s  n o t  t he  f i r s t  time 

Aaron has been  found guilty of f a i l u r e  t o  m a l n t a i n  h i s  trust 

a c c o u n t s  p r o p e r l y , "  found t h e  a p p r o p r i a t e  d i s c i p l i n e  t o  be a pub- 

l i c  r ep r imand  and 2 y e a r s '  p r o b a t i o n .  E. a t  685, 

In The F l o r i d a  Bar v. Hes ton ,  501 So.2d 597 (Fla. 1987), t h i s  

C o u r t  c o n s i d e r e d  a case i n  vrhizh t h e  attorney was determined t o  

have commingled p e r s o n a l  and t r u s t  f u n d s ;  p o o r l y  m a i n t a i n e d  h i s  

I) 

books and  r e c o r d s ;  made n3 bank o r  c l i e n t  t r u s t  a c c o u n t  r e c o n c i l -  

i a t i o n s ;  f a i l e d  t o  a u t h o r i z e  hi3 bank t o  n o t i f y  The F l o r i d a  Bar 

- 

oP d i s h o n o r e d  chGcks; and t o  have had a s h o r t a g e  on over  seven 

t h o u s a n d  d o l l a r s  i n  h i s  t r u s t  a c c o u n t ,  T h i s  C o u r t  a g r e e d  t h a t  

t h e  a p p r o p r i a t e  d i s c i p l i n e  was a p u b l i c  r?pri.mand and Z years'  

p r o b a t i o n .  

- 

There are many o t h e r  cases i n  which  t h i s  C o u r t  has found 8 

p u b l i c  r ep r imand  t o  be t h e  a p p r o p r i a t e  d i s c i p l i n e  f o r  trust 

a c c o u n t  v i o l a t i o n s .  =, u., The F l o r i d a  Bar v. P i n o ,  526 

So.2d 67 ( F l a .  1988) (misuse  o f  t r u s t  a c c o u n t  f u n d s ,  c o n d u c t  

a d v e r s e l y  r e f l e c t i n g  on fitness t o  p r a c t i c e  law, b u s i n e s s  t r a n -  
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0 s a c t i o n s  w i t h  c l i e n t  whose i n t t z r s s t  d i f f e r  from attorney's, f a i l -  

ure to  p rompt ly  d e l i v e r  f u n d s ,  and t r u s t  a c c o u n t  r e c o r d k e a p i n g  

v i o l a t i o n s  w a r r a n t  p u b l i c  r ep r imand ;  The F l o r i d a  Bar v. Johnson, 

526 So.2d 53 (Fla. 1988) (numerous t r u s t  r lccount  v i o l a t i o n s ,  

i n c l u d i n g  f a i l u r e  t o  d i s b u r s e  f u n d s ,  w a r r a n t s  p u b l i c  r ep r imand  

and  4 years' p r o b a t i o n ) ;  The F l o r i d a  Bar V. Lumley, 517 So .2d  13 

( F l a .  1987) (commingl ing  f u n d s  r e s u l t i n g  i n  d e f i c i t s  i n  c l i s n t  

f u n d s  and knoNingly  u s i n g  e n t r u s t e d  f u n d s  f o r  a t t o r n a y ' s  own p u r -  

poses but 19rlot ... w i t h  w r o n g f u l  i n t e n t "  [ i d .  - a t  141 warrants 

p u b l i c  r ep r imand  w i t h  v10 p r o b a t i o n  be ing  r e q u i r e d ) ;  The F l o r i d a  

Bar v .  Hosner ,  513 So.2d 1057 (Fla. 1987) ( f a i l u r e  t o  f o l l o w  

trust accoun t ing  r u l e s  and  i n t e r m i n g l i n g  p r s o n a l ,  funds w i t h  

t h o s e  h e l d  i n  trust warrants p u b l i c  repr imand a n d  3 years' proba- 

t i a n ) ;  The F l o r i d a  Bar v. Norton, 510 So.2d 290 ( F l a .  1987) 

( t r u s t  a c c o u n t  check r e t u r n e d  f o r  i n s u f f i c i 2 n t  funds ,  d e p o s i t i n g  

c l i e n t  funds i n t o  a n o t h e r  a t t o r n e y t  s t r u s t  a c c o u n t ,  i s s u i n g  

chzcks a g a i n s t  u n c o l l e c t e d  funds, f a i l u r e  t o  maks r e c o n c i l i a -  

t i o n s ,  f a i l u r e  t o  keep  accurate balance,  and f a i l u r e  t o  m a i n t a i n  

ledger  cards  warrant p u b l i c  c-.prlmand and 2 y2ar3' p r o b a t i o n ) ;  

The F l o r i d a  Bar v. D i a z - S i l v e i r a ,  477 So.2d 562 (Fla, 1985) 

(failure t o  p r e s e r v e  identity o f  f u n d s  a n d  p r o p e r t y  of c l i e n t s  

and  v i o l a t i o n  of trust accounting p r o c e d u r e s  warrants p u b l i c  

r ep r imand  and  3 years' probation); The F l o r i d a  Bar v. S u p r i n a ,  

468 So.2d 988 (Fla. 1985) (mishandling t ru s t  f u n d s ,  c o n d u c t  

adversely r e f l e c t i n g  on f i t n e s s  t o  p r a c t i c e  law),  c o n t a c t i n g  

o p p s i n g  psrty represented by c o u n s e l ,  commingl ing p ? r s o n a l  f u n d s  e 
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and t r u s t  f u n d s ,  and improper  r e c o r d k e e p i n g  w a r r a n t  p u b l i c  repr i -  

mand); The F l o r i d a  Bar v .  Thomson, 429 So.2d 2 ( F l a .  1983) ( f a i l -  

u r e  t o  m a i n t a i n  a t r u s t  a c c o u n t ;  and  f o r t y - t h r e e  i n s t a n c e s  of  

c h e c k s  b e i n g  dishonored b 9 c a u s e  of i n s u f f i c i 5 n t  f u n d s  warrants 

p u b l i c  r e p r i m a n d ) ;  The F l o r i d a  Bar v. Borns,  428 So.2d 648 ( F l a .  

1983) ( m i s h a n d l i n g  t r u s t  f u n d s ,  n o t  p r o m p t l y  r e t u r n i n g  t r u s t  

f u n d s  when requested,  u s i n g  t r u s t  a c c o u n t  t o  d e p o s i t  p a y r o l l  

t a x e s ,  a n d  f a i l u r e  t o  r e c o n c i l e  accoun t  warrants p u b l i c  r.;pri- 

mand); The F l o r i d a  Bar V .  F i n t a ,  427 So.2d 721 ( F l a .  1983) 

( u n s p e c i f i e d  t r u s t  a c c o u n t  v i o l a t i o n s  w a r r a n t  p u b l i c  r ep r imand  

and s u b m i s s i o n  of b i m o n t h l y  a f f i d a v i t s  c e r t i f y i n g  compl i ance  w i t h  

trust a c c o u n t i n g  rules). 

0 

In each of  the cases c i t e d  above, a s  well a s  o t h e r s  n o t  

cited, t h i s  C o u r t  h a s ,  by impos ing  a p u b l i c  r2pr lmand ( somet imes  

w i t h  p r o b a t i o n  o r  o t h e r  c o n d i t i o n s )  i m p l i e d l y  r u l e d  t h a t  such  

d i s c i p l i n e  b o t h  p r o t e c t s  t h e  p u b l i c  from u n e t h i c a l  c o n d u c t  and is 

s e v e r e  enough t o  de te r  o t h e r s  who mlght  be prone o r  tempted  t o  

become i n v o l v e d  i n  l i k e  v i o l a t i o n s .  

a 

I n  t h e  i n s t a n t  case, a review of b o t h  t h e  t e s t i m o n y  t a k e n  

before  t h ?  Referee on O c t o b e r  30, 1992 a n d  t h e  Referee ' s  f ind-  

ings, amply establish t h a t ,  while t r u s t  a c c o u n t i n g  v i o l a t i o n s  

u n d o u b t e d l y  o c c u r r e d ,  t h e  v i o l a t i o n s  were n o t  commit ted  know- 

i n g l y ,  n o r  were any  checks r e t u r n e d  f o r  i n s u f f i c i e n t  f u n d s  ( o r  

a n y  o t h e r  reason) ,  n o r  w ~ r e  any a l l e g a t i o n s  made t h a t  any c l i e n t  

f u n d s  were d i v e r t e d  t o  p e r s o n a l  u s e .  I n  s h o r t ,  t h e  v i o l a t i o n s  

found  by t h e  Referee t o  have o c c u r r e d  in t h i s  c a s e  are  well  
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w i t h i n  t h e  limits f o r  p u b l i c  reprimand ( t o g e t h e r  with s u c h  c o n d i -  

t i o n s  a s  this Cour t  may impose )  set by the? cases c i t e d  above ,  and 

s u c h  a reprimand would amply s e r v e  the d u a l  p u r p o s e s  3 f  p r o t e c t -  

ing t h e  p u b l i c  from u n e t h i c a l  conduct  and de t e r r ing  deter o t h e r s  

who might be prone o r  tempted t o  become i n v o l v e d  in lik? v i o l a -  

t i o n s .  

0 
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SECOND ISSUE PRESENTED FOR REVIEW 

WHETHER 'THE PROPOSED DISCIPLINE IS FAIR TO SOCIETY IN TERMS OF 

NOT DENYING THE P U S L I C  THE SERVICES OF A QUALIFIED LAWYER AS A 

RESULT OF UNDUE HARSHNESS I N  IMPOSING PENALTY 

ARGUMENT 

THE PROPOSED D I S C I P L I N E  IS NOT FAIR TO SOCIETY BECAUSE I T  WILL 

DENY THE PUBLIC 'THE SERVICES OF A QUALIFIED LAWYER AS A RESULT OF 

UNDUE HARSHNESS I N  IMPOSING PENALTY 

I n  t h e  Memorandum and B r i e f  [ h e r e i n a f t e r  re fe r red  t o  a s  !'the 

Mimorandum*!] which was s u b m i t t e d  t o  t h e  Referee s u b s e q u e n t  t o  t h e  

October 30, 1992 hearing,  t h e  u n d e r s i g n e d  RGapondent s t a t e d  t h a t  

[ A ] s  as  I t e s t i f i e d  t o  a t  l e n g t h  d u r i n g  t h e  October 
30 h e a r i n g ,  i n  t h e  35 months between January I ,  
1990, and November 30, 1992 (assunning t h a t  n o t h i n g  
changes i n  t h e  n e x t  few d a y s ) ,  I have been employed 
on a f u l l - t i m e  bas i s  f o r  only 9-1/2 months ,  and  on 
a h a l f - t i m e  b a s i s  for 2 months ,  Thus,  I havz been 
employed t h e  e q u i v a l e n t  OP 1 0 - 1 / 2  of t h e  l a s t  35 
months--which i s  t o  say, o n l y  30% o f  t h e  time. 

As of  December 31, 1992, those figures were: employed t h e  equi- 

v a l e n t  o f  10 -1 /2  of t h e  last 36 months--which i s  to  say,  less 

t h a n  30% of t h a t  time. 

On J a n u a r y  4, 1992, t o  my great d e l i g h t ,  my employment s i t u n -  

t i o n  changed  when I began working f o r  a small d i s t r i b u t i o n  com- 

pany here i n  Atlanta a s  t h e i r  g e n e r a l  c o u n s e l .  As t h e  a t t o r n e y  

f o r  t h e  company I must ,  o f  c o u r s e ,  keep my S t a t e  Bar o f  G e o r g i a  

membership cu r ren t  and a c t i v e .  As was t e s t i f i e d  t o  a t  some 

l e n g t h  during t h e  October 30,  1992 h e a r i n g  and d i s c u s s e d  in t he  0 

.- .. . . . 



0 Memorandum which was submit ted s u b s e q u e n t  t h e r e t o ,  my s u s p e n s i o n  

i n  Florida w i l l  almost g u a r a n t e e  my s u s p e n s i o n  i n  Georgia.' That  

would c a u s e  me t o  be i m n e d i a t e l y  t e r m i n a t e d  from my job ( t h e  

f i r s t  job I have  had in f i f t e e n  months and  t h e  b e s t ,  and  b e s t -  

p a y i n g ,  job which I have e v e r  had) .  

Fpom a p r o f e s s i o n a l  p o i n t  of v iew,  I w i l l  p o i n t  o u t  t o  t h i s  

C o u r t  t h a t  my new Job i n v o l v e s  h a n d l i n g  _I no f u n d s  oP nature, 

whether t r u s t  o r  otherwise, and i n v o l v e s  - no bookkzeptng or o t h d r  

a c c o u n t  i n g / f  i n a n c i a l  r e s p o n s i b i l  it i p s .  While I havs been,  and 

r ema in ,  ready a n d  willing t o  take whateve r  remedial c o u r s e s  t h i s  

C o u r t  may r e q u i r e ,  i n c l u d i n g  c o u r s e s  i n  t r u s t  a c c o u n t i n g ,  t h e  

f a c t  is t h a t  my new job i n v o l v e s  no money-handl ing r e s p o n s i b i l i -  

t i e s ,  I n d e e d ,  a s u s p e n s i o n  from The F l o r i d a  Bar f o r  trust 

a c c o u n t i n g  v i o l a t i o n s ,  r e s u l t i n g  i n  my l o s s  of  a job i n  which I 

c o n t r o l  no money a t  a l l ,  would be a c r u - . l l y  i r o n i c  t w i s t  o f  fa te .  

S tandard  47 of Bar Rule 4-102 of  t h e  R u l e s  and  Regula- 
t i o n s  of  t he  S ta t e  Bar o f  Georgia s t a t e s  t h a t  * l [ [d] i sbarmznt  o r  
s u s p e n s i o n  by a n o t h e r  state is a ground f o r  d i s b a r m e n t  o r  susp5n-  
s i o n  i n  t he  S ta t e  o f  Georgia.ll As n o t e d  i n  t h e  ABA's monograph, 
Su rvey  of Lawyer Disciplinary Procedures in the United Sta t e s  "as  
a p r a c t i c a l  matter,  the r e c o r d  from the o t h e r  state would prob- 
a b l y  be u t i l i z e d "  i n  Gaorgia a s  c o n c l u s i v e  e v i d e n c e  t h a t  the law- 
y e r  commit ted  t h e  o f f e n s e  a l leged .  

There are severa l  c a m 3  i n  which a lawyer h a s  been s u s -  
pended o r  d i s b a r r e d  i n  G e o r g i a  because o f  d i s c i p l i n a r y  proceed-  
i n g s  i n  ano tha r  s ta te .  See s., I n  re Palmer, 261 Ga. 827, 411 
S,E,2d  438 (1992) (attorney suspended  by Supreme Court  o f  South 
C a r o l i n a  susp2nded from p r a c t i c i n g  law in Georgia f o r  3 yea r s ) ;  
In re Klepak, 250 Ga. 892,  302 S.E.2d 356 (1983) ( a t t o r n e y  d i s -  
barred i n  Illinois f o r  c o n v i c t i o n  of  a f e l o n v  d i sba r red  in Geor- 

-' 

and In re  Maller,  259 Ga. 248,  3 7 9  S.E.2d 517 (1989) 
$ i t k r n e y  disbarred i n  Maryland p e r m i t t e d  t o  v o l u n t a r i l y  s u r -  
render l i canse  t o  p r a c t i c e  yaw in G e o r g i a ) .  
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From a p e r s o n a l  p o i n t  of view, I w i l l  p o i n t  o u t  t o  t h i s  C o u r t  

t h a t ,  w i t h  over  f i f t e e n  mon ths f  v e r y  r e c o n t  e x p e r i e n c e  i n  t he  

a t t o r n e y  employment market, I know only t o o  well  what t h e  market 

i s  l i k e .  I n  t h e  p a s t  few months severa l  A t l a n t a - a r e a  law firms 

have  e i t h z r  " l a i d  off" ( f i r e d )  numerous a t t o r n e y s  i n  o r d e r  t o  cu t  

c o s t s  o r ,  a s  in t h e  case o f  one o f  Atlanta's l a r g e s t  a n d  most 

h i g h l y - r e s p e c t e d  firms (Hurt, R i c h a r d s o n ,  Garner, Todd, and  

Cadenhead), d i s s o l v e d  o u t r i g h t .  P a r t l y  f o r  these reasons and  

p a r t l y  b e c a u s e  O F  t h e  g e n e r a l l y  moribund s t a t e  of t h e  economy, 

t he  employment  market € o r  attorneys i s  v e r y  t i g h t  a t  t h e  p r e s e n t  

time. Because o f  t h e  overcrowded and  h i g h l y  c o m p e t i t i v e  nature 

of  the  attorney employment, m a r k e t ,  i f  I lose my p r c s a n t  employ- 

ment after h a v i n g  b a r e l y  begun i t ,  i t  is u n l i k s l y  i n  t h e  ex t reme 

t h a t  I w i l l  f i n d  a n o t h e r  p o s i t i o n .  

Another consequence  of becoming employed is, of C O U ~ S Q ,  

f i n a n c i a l .  My " s t a y i n g  powertf  was v e r y  n e a r l y  a t  an end  when I 

was f D r t u n a t e  enough t o  be o f f e r e d  my present  p o s i t i o n .  I am now 

i n  a p o s i t i o n  where I can b e g i n  t o  r e t i r e  the  v a r i o u s  d e b t s  which 

have  b u i l t  up.  A s  I n o t e d  i n  t h e  Memorandum, 

As I s t a t ed  d u r i n g  the h e a r i n g  h e l d  on Oc tobe r  30, 
1992, I have no o b j e c t i o n  wha teve r  t o  p a r t i c i p a t i n g  
i n  LOMAS, t a k i n g  classes which e n a b l e  lawyers t o  
become p r o f i c i e n t  i n  trust a c c a u n t  management, pay- 
ing a l l  du?s  and o u t s t a n d i n g  c o s t s  (once  I have  
obtained employm2nt and am i n  a f i n a n c i a l  p o s i t i o n  
t o  do so),  and s a t i s f y i n g  any o u t s t a n d i n g  CLE 
r e q u i r e m e n t s  a s  a c o n d i t i o n  t o  being re ins ta ted  i n  
The F l o r i d a  Bar. 

My presen t  employment gives me t h z  ability t o  meet those o b l i g a -  

t i o n s ,  My loss o f  t h a t  employment would cause me t o  l Q S @  t h a t  



a b i l i t y  . 0 
As just n o t e d ,  t h e  p roposed  d i s c i p l i n e  ( a  91-day suspension 

and s u b s e q u e n t  r e q u i r e m o n t  t o  prove  r e h a b i l i t a t i o n  a t  a h e a r i n g  

p r i o r  t o  r e a d m i s s i o n  t o  The F l o r i d a  B a r )  would deny t h e  p u b l i c  

t h e  services  o f  a q u a l i f i e d  l awyer  because o f  the undue h a r s h n e s s  

3f the p roposed  d i s c i p l i n e .  On the o t h e r  hand,  t h e  d i s c i p l i n e  

r e q u e s t e d  by t h e  Respondent  ( a  p u b l i c  r ? p r i n a n d  w i t h  such a d d i -  

t i o n a l  c o n d i t i o n s  [e.g., p a r t i c i p a t i n g  i n  LOMAS a n d / o r  t a k i n g  

courses  t o  g a i n  p r o f i c i e n c y  i n  t ru s t  a c c o u n t i n g  procedures a n d / o r  

p r o b a t i o n ]  as t h i s  C o u r t  might  see f i t  t o  impose) would p e r m i t  

the u n d e r s i g n e d  respondent  t o  remain smployed;  r e t i r e  h i s  d e b t s ;  

c o n t i n u e  t o  c o n t r i b u t e  t o  s o c i e t y  a s  a ha rdwork ing  lawyer; and 

r e g a i n  his sense o f  se l f -wor th  which has been  des t royed  by h i s  

0 e x t e n d e d  p - r i o d  o f  unemployment, 
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THIRD ISSUE PRESENTED FOR REVIEW 

WHETHER THE PROPOSED DISCIPLINE IS FAIR TO THE RESPONDENT, B E I N G  

SUFFICIENT TO PUNISH A BREACH OF ETHICS AND A% 'THE SAME TIME 

ENCOURAGE REFORMATION A N D  REHABILITATION 

ARGUMENT 

THE PROPOSED DISCIPLINE IS NOT FAIK jro THE RESPONDENT, AS IT IS 

MUCH S T R I C T E R  'THAN NECESSARY TO PUNISH A BREACH OF ETHICS, A N D  AT 

THE SAME TIME ENCOURAGES NO REFORMATION AND R E H A B I L I T A T I O N  BEYOND 

THAT WHICH THE REQUESTED DISCIPLINE WOULD AFFORD 

A s  has been d i s c u s s e d  above ,  while  t h e  proposed d i a c i p l i n z  

c e r t a i n l y  meets the npunishment l t  c r i t e r i o n ,  by v i r t u a l l y  e n s u r i n g  

t h a t  t h e  u n d e r s i g n e d  Respondent w i l l  return t o  t h e  ranks of t h e  

unemployed, i t  e n c o u r a g e s  no r e h a b i l i t a t i o n  a t  a l l .  On t h e  o t h e r  

hand,  t h e  r e q u s s t e d  d i s c i p l i n e  a d e q u a t e l y  p u n i s h i s  ( t h e  t h o u g h t  

o f  h a v i n g  my name p u b l i s h e d ,  again, i n  connection w i t h  an ethics 

violation is one which  I view with g r e a t  d i s t a s t e )  and y e t  does 

n o t  d i p r i v e  the u n d e r s i g n e d  Respondent of his f u t u r e  a s  a lawyer. 

Certainly t h e  u n d e r s i g m d  can be susp>3nded;  b u t  i n  t h i s  case,  t h e  

e f f e c t  of a s u s p e n s i o n  would be a - de  f a c t o  d i s b a r m e n t .  In o r d e r  

t o  r e i n s t a t e  my membership i n  The F l o r i d a  Bar (and i n  t h e  S t a t e  

Bar of Georgia f a l lowing  the r e c i p r o c a l  s u s p e n s i o n  which would 

a lmost  certainly e n s u e )  would r e q u i r e  t h a t  I retire t h e  v a r i o u s  

d e b t s  which would Se dua t o  t h e  Bars concerned. Without employ- 

ment, how can I do t h a t ?  0 

-20- 



On t h e  o the r  hand,  a p u b l i c  r ep r imand  ( w i t h  w h a t e v e r  else 

t h i s  Court may r e q u i r e )  would h a r d l y  be a "free r i d e . "  First, 

there  is t h a  h u m i l i a t i o n  of again h a v i n g  my name published i n  

c o n n e c t i o n  w i t h  an e t h i c s  v i o l a t i o n .  Then, there  is  t h e  f a c t  

t h a t  t h z  c o s t s  imposed by t h i s  C o u r t ,  which a t  t h e  p r e s e n t  tlme 

amount t o  a p p r o x i m a t e l y  $4,600.00, p l u s  a n o t h e r  $700.00 i n  unpa id  

Bar d u e s ,  must be p a i d .  In a d d i t i o n ,  t he re  is the  c o s t  a n d  time 

i n v o l v e d  i n  complying  w i t h  w h a t e v e r  c o n d i t i o n s  t h i s  C o u r t  may 

impose upon the undersigned. T h i s  p a t h  punishes, y e t  al lows re f -  

o r m a t i o n  a n d  r e h a b i l i t a t i o n .  Ths p r o p o s e d  d i s c i p l i n e  merely pun- 

i s h e s  w i t h o u t  a l l o w i n g  t h ?  u n d e r s i g n e d  any way t o  r e c t i f y  t he  

s i t  ua t ion. 

- 

Another t h i n g  which t h e  proposed d i s c i p l i n e  d o e s  n o t  do is 

r e c t i f y  t h e  problems w i t h  t h e  u n d e r s i g n e d ' s  t r u s t  a c c o u n t .  As I 

s ta ted d u r i n g  t h ?  Q c t o b e r  30, 1992 hearing before t he  Referee, f 

was ready and willing, w i t h  t h e  Bar's g u i d a n c e  a n d  unde r  its sup-  

e r v i s i o n ,  t o  r e c t i f y  t h z  problerns  w i t h  t h e  t r u s t  a c c o u n t  and  

t h e n ,  once  t h a t  had been done a n d  a l l  f u n d s  disbursed, t o  close 

t he  a c c o u n t .  To date  I have  n o t  h?ard from t h e  Bar on t h a t  sub- 

j e c t .  I have t h e r e f o r e  begun the process  o f  r e c t i f y i n g  the prob- 

lems w i t h  t he  t r u s t  a c c o u n t  p r i o r  t o  d i s b u r s i n g  t h e  remaining 

f u n d s  a n d  closing t h e  a c c o u n t .  I would e x p e c t  t h a t  t h i s  s h o u l d  

be completed by t h e  time O F  o r a l  a rgumen t ,  assuming t h a t  s u c h  i s  

granted. 

0 

-21 - 



CONCLUSION 

A comparison o f  t h e  f a c t s  i n  t h e  i n s t a n t  case t o  t h o s e  i n  

cases  previously r u l e d  upon by t h i s  Court q u i c k l y  r e v e a l s  t h a t  no 

a g g r a v a t i n g  c i r c u m s t a n c 2 s  exist, C e r t a i n l y  two  of t h e  more egre- 

g i o u s  a g g r a v a t i n g  c i r c u m s t a n c e s - - h a v i n g  a check r e t u r n e d  f o r  

i n s u f f i c i e n t  f u n d s  and  having a c l i e n t  l o s e  mon2y--are who l ly  

a b s e n t  , The undersigned r e s p o n d e n t  h a s  i n d i c a t e d  h i s  w i l l i n g n e s s  

t o  p a r t i c i p a t e  i n  L3MAS, t o  t a k e  c lasses  i n  t r u s t  a c c o u n t  manage- 

m i n t ,  t o  pay a l l  d u e s  and o u t s t a n d i n g  c o s t s  a n d ,  in sum, t o  do 

wha teve r  may be r e q u i r 3 d .  What more can reasonably be r e q u + s t e d ?  

I c o u l d ,  o f  course, be suspended  from The F l o r i d a  Bar f o r  some 

p e r i o d  of time. T h a t  i s  n o t  necessary t o  restore any money t o  

clients, as  no c l i e n t s  have  lost any money. I t  w i l l  n o t  cause a e  

t o  l earn  anything which  I w i l l  n o t  already l e a r n  i n  LOMAS or  

t r u s t  a c c o u n t  c lasses ,  The f a c t  o f  t h e  matter is that s u s p e n s i o n  

w i l l  n o t  I t p r o t e c t  t h e  pub l i c l l  o r  do a n y t h i n g  wh ich  a public 

reprimand would n o t  do,  except f o r  - one t h i n g  wh ich  a public 

0 

reprimand w i l l  n o t  do: a s u s p 3 n s i o n  w i l l  e n s u r e  t h a t  T: again 

become unomployed. No one--not t h e  p u b l i c ,  not t h e  Bar, and n o t  

t h e  u n d e r s i g n e d  Xespondent - -ga ins  by t h a t .  

- 

R e s p e c t f u l l y  s u b m i t t e d ,  t h i s  the (St day of March, 1993. 

William hclkii-7 C .  Nesbi t 

F l o r i d a  Bar #334480 

P.O. Box 900175 
A t l a n t a ,  Georgia 30329 0 (404)  996-331 6 
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REQUEST FOR ORAL ARGUMENT 

COMES NOW t h o  Responden t ,  WILLIAM C .  NESBI'T'T, p u r s u a n t  t o  

R u l e  3 - 7 . 7 ( c ) (  4 ) ,  R u l e s  Regulating The F l o r i d a  Bar, and  r sques t s  

t h a t  o ra l  argument be h e a r d  in t h i s  matter.  

Respectfully submit t%d9 this t h e  /is+ day  of March, 1993. 

Florida Bar #334480 

P.0, Box 900175 
Atlanta ,  Georgia 30329 
(404) 996-331 6 
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CERTIFICATE OF SERVICE 

The unde r s igned  does hereby c e r t i f y  t h a t  he has on t h i s  d a t e ,  

March dSf ,  1993, served upon The F l o r i d a  Bar a copy of t h e  

F i r s t  Amended I n i t i a l  Brief f o r  Fiespondent and  Request f o r  Oral 

Argument, by mailing t h e  same by U.S. Mail, p o s t a g e  p r e p a i d ,  t o :  

Ms. Alisa  M. Smi th ,  Esq. 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, F l o r i d a  32399-2300. 

W i l l i a m  C. Nesbltt 
F l o r i d a  Bar R334480 

P.O. Box 900175 
A t l a n t a ,  Geor ia 30329 
(404)  996-331 2 * 
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