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PRELIMINARY BTATEMENT 

Respondent was the defendant and Petitioner was the 

prosecution in the Criminal Division of the Circuit Court of the 

Eleventh Judicial Circuit, in and for Dade County, Florida. 

Respondent was the Appellant and Petitioner was the Appellee in the 

District Court of Appeal, Third District. 

In this brief, the parties will be referred to as they appear 

before this Honorable Court of Appeal except that Respondent may 

also be referred to as defendant, and Petitioner may a l so  be 

referred to as the State. 

The following symbols will be used: 

Record on Appeal 

Supplemental Record on Appeal 

Transcript 

IIRII 

II SR" 

I 1  T I 1  

II STII Supplemental Transcript 

llApp.lt Appendix to Respondent's Brief on the Merits 
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STATEMENT OF THE CASE AND FACTS 

Respondent herein acknowledges and adopts Petitioner's 

Statement of the Case and Facts as set forth at pages 2-7 of 

PETITIONER'S BRIEF ON THE MERITS as generally correct, with the 

following additions and/or corrections: 

1. During the evening that ''Juan Carlos" (the confidential 

informant herein) first approached Respondent at the Dragon Club, 

Carlos offered Lewis cocaine, and Respondent refused, (T20), told 

Respondent that he was in the cocaine business, (T22), made it 

clear that he had made his money from dealing cocaine, asked Lewis 

if he would like to get involved, and told Lewis that if Lewis 

could introduce Carlos to a purchaser of a kilo or more of cocaine, 

Lewis could make $1000.00-$2000.00 (T27). Lewis declined, stating 

that he didn't ''do that stufftt (T27). 

2. The next day, Carlos phoned Lewis numerous times, leaving 

messages on his answering machine, although Lewis had no 

recollection of giving Carlos his phone number. (T30,31,111). When 

Lewis returned these calls, Carlos again offered Lewis $1000.00- 

$2000.00 for an introduction to a purchaser of cocaine, to which 

Respondent replied that he Itdidn't want to get involved.'' (T32-34). 

3 .  On Tuesday, July 24, 1990, Carlos again called Lewis at work 

several times, (T38), and when Lewis returned the calls, pressed 

him again about finding a cocaine purchaser. (T38-39). At that 

time, Respondent mentioned his co-worker Marzullo, who had 

expressed interest in buying drugs after Lewis told him about 
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Carlos,  and had also offered Lewis money "if the deal can be made" 

(T39,40,44). When Respondent arrived home that evening, Carlos had 

phoned again, leaving two-three messages on his answering machine 

(T42). 

4 .  Juan Carlos works not only for Detective Pelaez of the Miami 

Beach Police Department, but for at least two other law enforcement 

agencies as well (T86). Prior to Respondent's arrest, Carlos was 

paid $15,400.00 for his informant efforts in seven cases (T85). 

The largest payments were $5000.00 and $4000.00 (T86). He received 

$2000.00 far Respondent's arrest (10% of the monies seized) 

(T82,93). Palaez also gave Carlos money for his personal bills as 

cash advancements for potential confidential informant fees 

(T87,88,105). It is unknown whether Carlos had other employment 

(T91). Carlos' work as an informant was not restricted by any 

geographic boundaries (T101). 

5. Lewis was unknown to Detective Palaez (or to any other police 

involved herein) until Carlos introduced himself to Respondent at 

the Dragon Club and ultimately brought him to Palaez's attention 

(T103). 
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QUESTION PRESENTED 

WHETHER THE OBJECTIVE ENTRAPMENT TEST SET FORTH 
IN CRUZ V. STATE, 465 S0.2D 516 (FLA. 1985). 
CERT. DENIED, 473 U . S .  905 (1985), REMAINS VALID 
DESPITE THE ENACTMENT OF SECTION 777.201, 
FLORIDA STATUTES (1987). 
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1 

SUMMARY OF THE ARGUMENT 

Despite the enactment of Section 777.201 F1. Stat. (1987) , this 
Court's opinion in State v. Hunter, 586 So.2d 319 (Fla. 1991) 

reflects this Court's intention to uphold the dictates of Cruz. 

Respondent maintains that, despite this Court's failure to address 

the statute in its Hunter opinion, and despite Petitioner's 

argument that Section 777.201(2) abrogates Cruz, this Court 

correctly concluded that the judicially created Cruz objective 

entrapment test remains valid and viable in Florida, having its 

foundation in Florida's due process clause, and should be construed 

to be coextensive with, or to invalidate, the legislatively enacted 

subjective entrapment statute at issue herein. As Cruz 

llparallelsrl federal due process claims, and has been determined by 

this Court in Hunter to include due process considerations, the 

statute cannot be deemed to override Cruz. Constitutional due 

process considerations cannot be superceded by statutory 

enactments. If the effect of Section 777.201 is to eliminate a 

defense based on constitutional due process, then the statute must 

be deemed unconstitutional. 

Further, there are simply no grounds for this Court to grant 

Petitioner's request to revisit the issue of objective entrapment 

by remanding this cause to the lower court, as Cruz was properly 

argued in both the trial court and Third District Court of Appeal, 

whose ruling that both prongs of Cruz had been violated is now the 

law of the case. Only if this Court finds that Cruz has been 

statutorily abolished, contrary to Respondent's position herein, 
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should this cause be remanded, with leave for Respondent to 

withdraw h i s  nolo contendere plea, as such a ruling by this Court 

would abrogate the premise upon which Respondent entered his plea, 

thereby rendering it involuntary. In that case, Respondent, having 

a valid defense of subjective entrapment, should be given the 

option to withdraw his plea and submit the entrapment issue to the 

trier of fact at trial. 

6 



ARGUMENT 

THE OBJECTIVE ENTRAPMENT TEST SET FORTH IN 
CRUZ V. STATE, 465 S0.2D 516 (FLA. 19851, 
CERT. DENIED, 473 U.S. 905 (1985), HAS NOT 
BEEN ABOLISHED BY THE ENACTMENT OF SECTION 
777.201, FLORIDA STATUTES (1987). 

Prior to this Court's decision in State v. Hunter, 586 So.2d 

319, (Fla. 1991), the Third and Fourth District Courts of Appeal 

had taken the position that the enactment of Section 777.201, 

Florida Statutes, (1987) had abolished the objective entrapment 

defense set forth in Cruz v. State, 465 So.2d 516, (Fla. 1985), 

cert. denied, 473 U . S .  905, 105 S.Ct. 3527, 87 L.Ed.2d 652 (1985), 

by mandating that the entrapment issue be determined by the  trier 

of fact. Kraiewski v. State, 587 So.2d 1175 (Fla. 4th DCA),  

mashed on other qrounds, 589 So.2d 254 (Fla. 1991); Gonzalez v. 

State, 571 So.2d 1346 (Fla. 3rd DCA 1990); Gonzalez v. State, 525 

So.2d 1005 (Fla. 3rd DCA 1988); State v. Lopez, 522 So.2d 537 (Fla. 

3rd DCA 1988). The First District, despite Hunter, continues to 

align itself with t h e  position enunciated in Gonzalez, as reflected 

in State v. Pham, 17 F.L.W. D271 (Fla. 1st DCA, January 17, 1992); 

Simmons v. State, 590 So.2d 4 4 2  (Fla. 1st DCA 1991)(Pending before 

this Court, Case No. 75,287); Munoz v. State, 586 So.2d 515 (Fla. 

1st DCA 1991)(Pending before this Court, Case No. 78,900). The 

Second District has consistently applied Cruz despite enactment of 

the Statute. Beattie v. State, 17 F.L.W. D657 (Fla. 2d DCA, March 

6, 1992); Morales v. State, 17 F.L.W. D661 (Fla. 2d DCA 1992); 

Wilson v. State, 589 So.2d 1036 (Fla. 2d DCA 1991); Bowses v. 
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State, 555 So.2d 879 (Fla. 2d DCA 1989). The Fifth District has 

not addressed the Statute, but also continues to apply Cruz. Smith 

v. State, 575 So.2d 776 (Fla. 5th DCA 1991); State v. Purvis, 560 

So.2d 1296 (Fla. 5th DCA 1990). 

As is reflected in the Third District's opinion in the instant 

case, however, Lewis v. State, 17 F.L.W. D793, (Fla. 3rd DCA, March 

2 4 ,  1992), the Third District, as well as the Fourth District, have 

conceded that Hunter reflects this Court's intention to uphold the 

dictates of Cruz, see e.q. Ricardo v. State, 591 So.2d 1002 (Fla. 

4th DCA 1992); Strickland v. State, 588 So.2d 269 (Fla. 4th DCA 

1991). Respondent maintains that, despite this Court's failure to 

address Section 777.201, F1.Stat. in its Hunter opinion, and 

despite Petitioner's argument that Section 777.201 abrogates Cruz, 

this Court correctly concluded that the judicially created Cruz 

objective entrapment test remains valid and viable in Florida, and 

should be construed to be coextensive with, or to invalidate, the 

legislatively enacted subjective entrapment statute at issue 

herein. 

A. CRUZ AND BECTXON 777 .201  CAN AND SHOULD COEXIST. 

A careful examination of Cruz itself clearly supports 

Respondent's position that objective and subjective entrapment can 

coexist. A f t e r  a review of the federal law, which focused 

primarily on subjective entrapment, or the prediposition of the 

defendant, the Cruz court stated: 

"We agree with the Second District that the question of 
predisposition will always be a question of fact for the jury. 
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However, we also believe that the First District's concern for 
entrapment scenarios in which the innocent will succumb to 
temptation is well founded. To protect against such abuse, we 
turn to another aspect of entrapment.'' at 519. 

The Court then set forth the foundation for the objective test it 

was to enunciate, again looking to federal law, as follows: 

'!The entrapment defense adopted in Sorrells, focusing on the 
predisposition of the defendant, is termed the subjective view 
of entrapment. However, beginning with Justice Roberts' 
concurrance in Sorrells, a minority of the United States 
Supreme Court has favored what is termed the objective view. 
This view was well expressed by Justice Frankfurter, in 
Sherman v. United States: 

The crucial question, not easy of answer, to which the 
court must direct itself is whether the police conduct 
revealed in the particular case f a l l s  below standards, to 
which common feelings respond, for the proper use of 
governmental power... 
...I A] test that looks to the character and 
predisposition of the defendant rather than the conduct 
of the police loses sight of the underlying reason for 
the defense of entrapment. No matter what the 
defendant's past record and present inclinations to 
criminality, or the depths to which he has sunk in the 
estimation of society, certain police conduct to ensnare 
him into further crime is not to be tolerated by an 
advanced society ......( further elaboration omitted) 
(emphasis supplied). 

The subjective view recognizes that innocent, unpredisposed, 
persons will sometimes be ensnared by otherwise permissible 
police behavior. However, there are times when police resort 
to impermissible techniques. In those cases, the subjective 
view allows conviction of predisposed defendants. The 
objective view requires that all persons so ensnared be 
released.lw at 520 (emphasis supplied). 

The Cruz Court went on to elaborate, in a footnote, on the 

justification for adopting an objective view, as follows: 

"While the objective view parallels a due process analysis, 
it is not founded on constitutional principles. The justices 
of the United States Supreme Court who have favored the 
objective view have found that the court must 'protect itself 
and the government from such prostitution of the criminal law. 
The violation of the principles of justice by the entrapment 
of the unwary into crime should be dealt with by the court no 
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matter by whom or at what stage of the proceedings the facts 
are brought to its attention.' Sorrells, 287 U . S .  at 457, 53 
S.Ct. at 218....Justice Frankfurter also found that a judge's 
decision using the objective view would offer significant 
guidance for future official conduct, while a jury verdict 
offers no such guidance ...( citation omitted)Il at 520, fn.2. 
(emphasis supplied). 

The Cruz Court then stated, in plain, unambiguous language that: 

"We do not foresee a problem in providing two independent 
methods of protection in entrapment cases. The New Jersey 
Supreme Court has found that the two tests of entrapment can 
coexist .....(q uotation omitted) ..... 
We find, like the New Jersey court, that the subjective and 

objective entrapment doctrines aan coexist. The subjective 
test is normally a jury question. The objective test is a 
matter of law for the trial court to decide. 

The effect of a threshold objective test is to require the 
state to establish initially whether 'police conduct revealed 
in the particular case falls below standards, to which common 
feelings respond, for the proper use of government power.' 
(citation omitted). Once the state has established the 
validity of the police activity, the question remains whether 
' the criminal design originates with the officials of the 
government, and they implant in the mind of an innocent person 
the disposition to commit the alleged offense and induce its 
commission in order that they may prosecutet. (citation 
omitted). This question is answered by deciding whether the 
defendant was predisposed, and is properly for the jury to 
decide. In other words, the court must first decide whether 
the police have cast their nets in permissible waters, and, if 
so, the jury must decide whether the particular defendant was 
one of the guilty the police may permissibly ensnare." at 521- 
522 (emphasis supplied). 

The Court then went on to promulgate the now infamous Cruz two- 

pronged objective test (see Cruz at 522), the first prong directed 

to police Itvirtue testing", the second prong addressing the problem 

of "inappropriate technique". However, the Court obviously felt 

the need to further explain its position, elaborating in footnote 

4 as follows: 

"We note that, under this threshhold test, considerations 
which normally might not be recognized under the subjective 
test may be cognizable ...( citation and text omitted) ... Under 
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the threshhold test we adopt here, the strength of the 
inducement is certainly a significant factor, since there 
could be a 'substantial risk that such an offense will be 
committed by persons other than those who are ready to commit 
it'. While such a factor is thus cognizable, it does not 
always dictate a finding of entrapment as a matter of law, 
since, as the Third Circuit found in the context of its 
predisposition analysis, even substantial sums of money 
offered to city officials may be found to create no such 
substantial risk. Likewise, the relative 'benignity' of the 
favor asked of the officials in Jannotti .....( explanation 
omitted) was a question of fact for the jury in its 
determination of whether the defendants were predisposed, not 
a question of whether there was predisposition as a matter of 
law. Once such issues are addressed in the context of the 
threshhold test, the problems inherent in attempting to 
determine whether certain facts tend to show predisposition as 
a matter of law are resolved. (emphasis supplied) 

Based on the above language and carefully thought out analysis 

of the court in Cruz, there can be no doubt that the court 

contemplated the harmonious coexistence of objective and subjective 

entrapment in Florida, each designed to protect against and prevent 

separate potential abuses of the criminal justice system. Despite 

Judge Schwartz's cryptic concurrence in Lewis, and the State's 

implicit, if not explicit agreement therewith, the court in Cruz 

fully contemplated the prospect t h a t  a defendant's likelihood or 

inclination to commit a crime can be outweighed an ''advanced 

society's1' intolerance of egregious police conduct designed to 

''ensnare him into further crime". Respondent submits that the 

construction utilized by the Fourth District in Ricardo v. State, 

591 So.2d 1002 (Fla. 4th DCA 1991) to reconcile Cruz with Section 

777.201 is the correct analysis. The court held that there are two 

aspects of entrapment, Itone tested objectively by the court, and 

the other  subjectively by the trier of fact." The objective aspect 

is the Itthreshhold test" outlined in Cruz. As the court stated: 
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"If either prong of this test is violated, then there is 
entrapment as a matter of law and the entrapped individual is 
entitled to be discharged. Simply for the sake of completing 
the Cruz analysis, we point out that where neither prong of 
the objective test is violated, the defendant then may present 
his affirmative defense of entrapment to the jury or other 
trier of fact by alleging that he or she was not predisposed 
to commit the offense. See Sec.777.201(2), Fla.Stat.(1989). 
The test to be applied at this stage is a subjective one.Il at 

1006. 

Respondent submits that the legislation at issue must be reconciled 

as in Ricardo and as thoroughly contemplated by the court in Cruz, 

despite its predating the statute. Further, Respondent submits 

that, as Cruz "parallels" federal due process claims, and has 

been determined by this Court in Hunter to include due process 

considerations (discussed next), the statute at issue cannot be 

deemed to override Cruz. 

B. CRUZ AND FLORIDA'S DUE PROCESS CLAUSE. 

Section 777.201(2), Fla. Stat. (1987) provides: 

(1) A law enforcement officer . . . p  erpertrates an entrapment if, 
for the purpose of obtaining evidence of the commission of a 
crime, he induces or encourages and, as a direct result, 
causes another person to engage in conduct constituting such 
crime by employing methods of persuasion or inducement which 
create a substantial risk that such crime will be committed by 
a person other than one who is ready to commit it. 

(2) A person prosecuted for a crime shall be acquitted if he 
proves by a preponderance of the evidence that his criminal 
conduct occurred as a result of entrapment. The issue of 
entrapment shall be tried by the trier of fact. 

It is the last sentence of paragragh (2) that has caused the courts 

and Petitioner to conclude that the Cruz objective entrapment test 

has been abolished by the legislature and replaced by solely a 
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subjective entrapment defense. Note that subsection (1) of the 

statute recites the language of Cruz as one of the considerations 

in determining whether the second prong of the objective entrapment 

test has been met, specifically whether government agents induce of 

encourage another person to engage in conduct constituting such 

crime by I1employing methods of persuasion or inducement which 

create a substantial risk that such crime will be committed by a 

person other than those who are ready to commit ittt. Cruz at 522. 

R spondent submits that nothing in the plain words of the 

statute completely eliminates objective entrapment, nor does it 

distinguish between subjective and objective entrapment, although 

it mandates, through the use of the word l l sha l l l l ,  that the issue be 

determined by the trier of fact. The statute thus seemingly 

eliminates all judicial authority to respond to an uncontroverted 

motion to dismiss, regardless of the egregious nature of the 

governmental conduct involved. Not only does this dictate abrogate 

the public policy, judicial integrity, and judicial economy 

considerations upon which the objective entrapment doctrine has 

evolved, it flies in the face of the state constitutional due 

process considerations upon which the objective test has been 

established to have been founded. Thus, Respondent submits that 

this defense cannnot be abolished by statute. 

In Hunter, this court specifically held that I1[b]y focusing on 

police conduct, this objective entrapment standard includes due 

process considerations.I1 Id. at 322. Justice Kogan, concurring in 

part and dissenting in part (in which Justice Barkett concurred), 
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pointing out t h a t  the issue of police conduct meeting the Cruz 

objective standard is entirely one of law, elaborated on the 

court's holding as follows: 

'#The Cruz Court did not directly confront whether the 
objective test finds its origin in the Florida Constitution, 
although it did note that the feaeral advocates of the 
objective standard had not claimed a constitutional basis for 
their views. & at 520 n.2 (discussing opinions of federal 
justices favoring objective standard). The Cruz Court did, 
however, note that the objective entrapment defense involves 
issues that substantially overlap due process concerns. Id. 
at 519 n.1  (citing cases so holding). 
Today, the majority opinion resloves the question of the 

source of Florida's objective entrapment defense. The 
majority holds that this objective entrapment standard 
includes due process considerations.'...It goes on to deny 
Hunter's claim because he allegedly is vicariously asserting 
the due process rights of Conklin...Because the federal system 
does not recognize the objective entrapment defense, the 
majority opinion clearly is premised entirely on the due 
process clause of the Florida Constitution. Art.1, See.9, Fla. 
Const. I fully concur in this conclusion. Indeed, I believe 
it necessarily flows from our prior case law. 
In Glosson, for example, we held that the due process clause 

of the Florida Constitution, article I, section 9 ,  restricts 
the ability of the state to apprehend criminal wrongdoers if 
the state does so through serious misconduct of its own.. . .The 
Glosson Court did not expressly characterize this as an 
objective entrapment analysis, but a review of that case shows 
that it indeed was. Glosson merely confronted a particularly 
egregious violation. Thus, although I agree that foth this 
case and Glosson properly are decided based on Florida due 
process concerns, I disagree with that part of the majority 
analysis suggesting that Glosson created a defense distinct 
from objective entrapment. The two plainly are coextensive. 
at 325. (emphasis supplied). 

Respondent maintains that Hunter clearly establishes this 

Court's willingness to construe the Florida due process clause more 

broadly than its federal counterpart. This Court is free to def ine  

Florida's due process clause in accordance with the laws of 

Florida. State v. Glosson, 462 So.2d 1082, 1085, (Fla. 1985) 

(I1 [ w] e reject the narrow application of the due process defense 
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found in the federal cases"). It is unquestionable that Florida 

may impose greater restrictions on police conduct for the 

protection of its citizenry than those afforded under federal law. 

Glosson, supra, Oreson v. Haas, 420 U . S .  714, 719, 95 S.Ct. 1215, 

43 L.Ed.2d 5 7 0  (1975). Despite Petitioner's position that this 

construction of Hunter is misplaced, due to the fact that defendant 

Hunter was arrested prior to the enactment of the statute at issue 

herein, coupled with this Court's failure to address the statute in 

its opinion, Respondent submits that Hunter must be construed to 

reiterate and reemphasize both the validity of Cruz in Florida, 

together with its constitutional dimensions and foundations. 

Indeed, only Petitioner and the First District have refused to 

concede that this is the inevitable effect of Hunter. Justice 

Kogan reiterates this conclusion in his concurrance (in result 

only, with which Justice Barkett concurred) in Herrara v. State, 17 

F.L.W. S84 (Fla. February 6, 1992), writing that "AS Cruz and 

Hunter held, objective entrapment by its very nature raises 

distinct due process questions ... Some of the preliminary 

considerations about objective entrapment are questions of law that 

must be decided by the trial court, not the jury--a situation that 

is quite different from subjective entrapment." at S86  (citation 

omitted). 

In the instant case, the Third District, in reversing the 

lower court's denial of Respondent's Motion to Dismiss based on 

both Glosson and Cruz, agreed that Hunter validates Cruz, and is 

the controlling law in Florida, receding from its prior decisions 
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based on its interpretation of Section 777.201. Finally, in 

Strickland v. State, 588 So.2d 269 (Fla. 4th DCA 1991), the Fourth 

District also conceded that the effect of Hunter is that IICruz is 

alive and wellv1, and in acknowledging that the objective entrapment 

aspects of Cruz are predicated on constitutional due process 

concerns, stated that v9Those constitutional due process 

considerations8 of COUrS88 cannot be superceded by statutory 

enactments.vv at 271, (emphasis supplied). See also State v. 

Hernandez, 587 So.2d 1171 (Fla. 4th DCA 1991). If the effect of 

Section 777.201 is to eliminate a defense based on constitutional 

due process, then the statute is unconstitutional. 

Interestingly, while the Cruz Court obviously did not address 

the interplay between the judicial and legislative definitions of 

objective and subjective entrapment in Florida due to the absence 

of a Florida statute at the time of the opinion, it did acknowledge 

the potential conflict between the judicial and statutory models of 

entrapment in New Jersey. Id. at 521 fn.3. In State v. Johnson, 

606A.2d315 I_ - (N.J., May 13, 1992), the New Jersey Supreme Court 

squarely confronted this very interplay following legislative 

enactment in that state of a subjective version of entrapment. 

That court held as follows: 

"Constitutional due process and entrapment doctrine occupy 
much the same policy grounds. We accordingly reaffirm that 
entrapment is a defense as a matter of due process. The 
defense arises when conduct of government is patently wrongful 
in that it constitutes an abuse of lawful power, perverts the 
proper role of government, and offends principles of 
fundamental fairness. We explicitly found that defense on the 
New Jersey Constitution. N.J. Const. Art.1, para. 2. 

The adoption of the defense of entrapment reposes within the 
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authority of state courts. Federal principles of entrapment 
'are not controlling on the state courts which are free to 
formulate and establish the contours of the defense of 
entrapment for their own jurisdictions.' The entrapment 
defense based on due process reflects basic and distinctive 
state policies that have historically and consistently served 
principles of fundamental fairness and preserved judicial 
integrity in the administration of criminal justice. Our own 
entrapment doctrine has honored those principles of 
fundamental fairness, the refusal of the courts to 'permit 
their process to be used in aid of a scheme for the actual 
creation of a crime by those whose duty it is to deter its 
commission', and the fear that police would manufacture crime 
and ensnare unwary innocents." (Appendix, p.8). 

The New Jersey Supreme Court focused on two principal concerns in 

Johnson, which notably coincide with the two prong test set forth 

in Cruz: the justification for police to target and investigate a 

defendant as a criminal suspect, and the nature and extent of the 

government's actual involvement in bringing about the crime. In 

other words, the court has interpreted its due process clause to 

prohibit unfounded Virtue testing" of its citizens, and to limit 

the extent to which government can create criminal behavior upon 

which to prosecute. See also People v. Juillet, 439 Mich. 34, 475 

N.W.2d 786, 807 (1991)(Cavanaugh, C.J. concurring)("the entrapment 

doctrine is necessarily rooted in the concept of fundamental 

procedural fairness inherent in the due process clause" of the 

Michigan Constitution). 

In summation, it is emanently clear that Cruz is not only 

alive and well and the law of the land in Florida, but that both 

due process and fundamental fairness considerations mandate that it 

remain so. If the statute in question purports to abolish this 

constitutionally rooted doctrine designed to prevent Ifprostitution 

of the criminal laws" and to promote judicial integrity, then said 
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statute must be deemed unconstitutional. 

C .  Application of Cru2 To The Instant Case. 

Petitioner maintains that if Cruz is still good law, the State 

is entitled to a remand to present evidence rebutting Respondent's 

claim of objective entrapment. Petitioner concedes that the Cruz 

issue was properly presented to the lower court in its pretrial 

Motion to Dismiss (R127-143, Petitioner's brief, p.2), and again on 

appeal to the Third District (Petitioner's brief, p.5-7, and 

Appendix 1 to Petitioner's brief, p.9-19). Petitioner further 

concedes that the lower court declined to specifically rule on the 

Cruz issue because it believed it was bound by the Third District's 

opinion in Gonzalez that Cruz had been abolished by Section 

777.201. (Petitioner's brief, p.23, T.112-3, 122-3, ST.l-17). 

Additionally, the State refused to produce the confidential 

informant herein for testimony at trial, agreeing only to an in 
camera proceeding before the court (T.118,123), and the lower court 

based its rejection of Respondent's Glosson argument and Motion to 

Dismiss on the fact that the C . I .  was not required to testify at 

trial, (T.121-3, ST1-17), a ruling upheld by the Third District in 

Lewis. Thus, there are simply no grounds for this Court to grant 

Petitioner's request to revisit this issue. However, the bottom 

line herein is that the Third District, as this Court did in 

Hunter, did address the Cruz issue, ruling that neither prong of 

the Cruz test was satisfied, that Respondent was not involved in a 
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specific ongoing criminal activity, that the police activity with 

respect t o  Respondent was not reasonably tailored t o  apprehend 

those involved in ongoing crime, and reversed and remanded with 

instructions that Respondent be discharged. This ruling has now 

become the law of the case, which may be changed only where strict 

adherence to the ruling would result in manifest injustice. 

Valsecchi v. ProDrietors Ins. Co., 502 So.2d 1310 (Fla 3rd DCA 

1987), Brunner Enterprises v. Derk. of Revenue,452 So.2d 5 5 0  (Fla. 

1984), Strazzulla v. Hendrick, 117 So.2d 1 (Fla. 1965). Thus, a 

remand in the instant case should only be allowed, and 

Respondent submits would in fact be mandated, if this Court 

determines that Cruz has, as urged by Petitioner, been abolished by 

Section 777.201. Should this Court so rule, and said ruling is 

UeemeU to apply to Respondent, then Respondent requests that this 

Court remand this matter to the lower court with instructions to 

allow Respondent to withdraw his nolo plea .  Said plea was entered 

and predicated solely upon Respondent's preservation, agreed upon 

by the State and the lower court, of his right to appeal his Motion 

to Dismiss, (ST1-17), which in turn was based on advice of trial 

counsel who believed in good faith that Cruz was, and is, good law. 

If Cruz is abolished by this Court, then Respondent's plea must be 

deemed involuntary, and he must be permitted to withdraw same and 

proceed to t r i a l .  A defendant's nolo contendere plea is 

involuntary if it is induced by defense counsel's mistaken advice, 

or a promise that cannot be kept because it is contrary t o  law. 

Shell v. State, 501 So.2d 1334, (Fla. 2d DCA 1987). The test is 
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whether defendant can establish "that he was prejudiced by an 

honest misunderstanding which contaminated the voluntariness of his 

plea." Ramsey v. State, 408 So.2d 675, 676 (Fla. 4th DCA 1982). 

Certainly, should this Court abolish Cruz, Respondent's plea would 

have been induced by counsel's mistaken advice, and contaminated by 

an honest misunderstanding. Under these hypothetical 

circumstances, Respondent would also be entitled to withdraw his 

plea based on ineffective assistance of counsel, as he was not only 

mislead by counsel, but also had a viable, subjective entrapment 

defense that would necessarily be required to be submitted to the 

trier of fact, thus necessitating a trial in this cause. Siesel v. 
State, 586  So.2d 1341 (Fla. 5th DCA 1991), Rule 3.850, Florida 

Rules of Criminal Procedure. Respondent submits that only if 

Petitioner prevails in the instant appeal should this case be 

remanded with instructions to allow Respondent to withdraw his plea 

and go to trial in this cause. 
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CONCLUSION 

WHEREFORE, based on the foregoing reasons and authorities 

c i t e d  herein, Respondent respectfully requests that this Court find 

that Cruz remains the law in Florida, that the Cruz objective 

entrapment test has not be abolished by Section 777.201, Fl.Stat., 

and uphold the opinion of the Third District below. In the event 

that Cruz is abolished by this Court, Respondent respectfully 

requests that this Court remand Respondent's cause to the trial 

plea of p-erlo contendere, and be permitted to proceed to trial in 

this case. 

0 Island Blvd. 
Fourth Floor, Fountain Square 
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