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PRELIMINARY STATEMENT 

Petitioner, Robert Coon, was the Appellant in the Second 

District Court of Appeal and the Defendant in the trial court. 

Respondent, the State of Florida, was the Appellee in the Second 

District Court of Appeal. The appendix to this brief contains a 

copy of the decision rendered by the Second District Court of 

Appeal on June 17, 1992. 
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STATEMENT OF THE CASE AND FACTS 

On March 6, 1991, the State Attorney of the Tenth Judicial 

Circuit, in and for Hardee County, Florida filed an information 

charging Petitioner, Robert Lee Coon, with possession of child 

pornography in violation of section 827.071(5), Florida Statutes 

(1989). 

The Honorable R. Earl Collins presided over the jury trial 

conducted on August 22, and 23, 1991. The jury returned a verdict 

of guilty as charged. Petitioner was sentenced on September 3, 1991 

to ten years imprisonment as a habitual felony offender. 

Petitioner timely filed his notice of appeal on September 6, 

1991. On appeal he argued it was error to deny his motion in limine 

and to sentence him as an habitual felony offender. On June 17, 

1992, the Second District Court of Appeal affirmed the judgment and 

sentence of the lower court, citing to Beaubrum v. State, 595 So.2d 

254 (Fla. 3d DCA 1992); Jamison v. State, 583 So.2d 413 (Fla. 4th 

DCA 1991), rev. denied, 591 So. 2d 182 (Fla. 1991); contra Johnson 

v. State, 589 So.2d 1370 (Fla. 1st DCA 1991). 
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SUMMARY OF THE ARGUMENT 

The Second District Court of Appeal affirmed the lower court's 

ruling but  noted conflict with the holding in Johnson v.  State, 589 

So.2d 1370 (Fla. 1st DCA 1991). Johnson has been accepted in this 

court for review under case numbers 79,150 and 79,204. The instant 

case s h o u l d  be accepted for review because conflict with Johnson 

has been demonstrated. 
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ARGUMENT 

The Second District Court of Appeal affirmed the lower court's 

ruling based on the decision of Beaubrum v. State, 595 So.2d 254 

(Fla. 3d DCA 1992) and Jamison v.State, 583 So.2d 413 (Fla. 4th DCA 

1991), rev. denied, 591 So.2d 182 (Fla. 1991). Beaubrum and Jamison 

held that section 775.084 Florida Statutes (1989), the habitual 

offender statute, does not violate the single subject rule. This 

holding is in direct conflict with Johnson v. State, 589 So.2d 1370 

(Fla. 1st DCA 1991). 

The holding in Johnson, which was certified to the Florida 

Supreme Court, applies to the factual situation in the instant 

case. The current charge for which Petitioner received a habitual 

sentence occurred on February 16, 1991. There was not a constitu- 

tionally valid habitual offender statute any time prior to May 1, 

1991, that allowed use of out of state convictions. A decision on 

the constitutionality of the habitual offender statute will have a 

direct impact on Petitioner since he had only one prior in state 

felony conviction. 

3 



CONCLUSION 

This court s h o u l d  take conflict jurisdiction of this case and 

reverse the decision of the Second District Court of Appeal. 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETER-MINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

1 ROBERT LEE COON, 

Appellant, 

V .  

STATE OF FLORIDA, 

Opinion filed June 17, 1992. 

Appeal from the Circuit Court 
f o r  Hardee County; R. Earl 
Collins, Acting Circuit Judge. 

James Marion Moorman, Public 
D e f e n d e r ,  and Julius Aulisio, 
Assistant Public Defender, 
Bartow, f o r  Appellant. 

R o b e r t  A .  Butterworth, Attorney 
General, Tallahassee, and Sue R. 
Henderson, Assistant Attorney 
General, Tampa, f o r  Appellee. 

PER CURIAM. 

Case No. 91-02863 

Affirmed. &t= Beakurn v ,  Sta te,  595 So. 2d 254 (Fla. 

36 DCA 1992); Jamison v. S t a t e  , 583 So. 2d 413 (Fla. 4th DCA 

1991), a denied, 591 SO. 2d 182 (Fla. 1991); cantra Johnson v. 

State, 589 So. 2d 1370 (Fla. 1st DCA 1991). 

SCHOONOVER, C.J., aud DANAHY and PATTERSON, JJ., Concur. 
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