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PREFACE 

The abbreviations and terms used in Petitioner's Brief on the Merits will be 

continued in this Supplemental Argument. The Department and Amicus DOR will be 

collectively referred to as the "state." References to the Appendix to the Petitioner's 

Brief on the Merits will be indicated in the manner previously established, i.e., App. I, 

followed by the appropriate tab letter; and App. 11, followed by the appropriate tab 

letter. References to documents provided in the Appendix to this Supplemental 

Argument will be cited as "App. 111" followed by the appropriate tab letter. 

STATEMENT OF BASIS FOR 
SUPPLEMENTAL ARGUMENT 

After hearing oral argument in this case, the Court decided Florida Department 

of Education v. Glasser, 18 F.L.W. S301 (Fla. May 20, 1993) (App. 111, C), wherein it 

held that the Legislature could constitutionally require school districts to levy less than 

ten mills. Petitioner appeared as amicus curiae (along with Dade and Orange Counties) 

in Glasser and moved for clarification, but because the School Board of Sarasota County 

did not seek clarification or rehearing, the motion was not considered. Petitioner then 

filed in this case a motion for leave to file supplemental argument limited to a discussion 

of the Court's opinion in Glasser; the motion was granted on June 17, 1993. 

1 
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SUPPLEMENTAL ARGUMENT 

The Unique Constitutional Relationship between the 
Legislature and School Funding demands a Different 
Construction of the Direct Grant of Ad Valorem Taxing 
Capacity to Counties in the 1968 Constitutional Revision 
From the Construction of the Constitutional Authorization of 
School Millage in Article VII, Section 9. 

Florida Department of Education v. G laser, 18 F.L.W. S301 (Fla. May 20, 1993) 

(App. 111, C), involved a challenge to section 236.25(1), Florida Statutes (1989), and 

chapter 91-193, section 1, item 509, Laws of Florida, on the ground that the Legislature 

could not, irrespective of the constitutional mandate for uniform public schools, reduce 

the millage of school boards below ten mills. This Court decided against the position 

of the School Board of Sarasota County and declared the challenged statute and budget 

provision constitutional. 

The primary rationale of Glasser concerned a rejection of the argument by the 

school board that article VII, section 9(b) is self-executing. This rejection is illustrated 

by the following statement from the majority opinion: 

The school board nevertheless argues that the word "shall" 
gives the school district full authorization to levy taxes without 
the necessity of an enactment. This argument fails to give 
meaning to the accompanying words "be authorized by law." 

18 F.L.W. at S301. (App. 111, C) 

Hernando County agrees that article VII, section 9(b) is not self executing.' That 

some legislative act is required to implement article VII, section 9 is undisputed by its 

clear language and the subsequent commentary. Obviously, under the 1968 constitutional 

This point is argued at length under Point L4 appearing on pages 1 through 3 of 1 

the Petitioner's Reply Brief. 
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scheme, the Legislature is required to authorize ad valorem taxation. However, this 

constitutional direction for legislative authorization does not include the power to limit 

the county purpose millage capacity of counties. The intricate constitutional framework 

for schools and its implementation in the Florida Education Finance Program (the 

"FEFP') provides a striking contrast to the constitutional provisions applicable to 

counties? The record of proceedings leading up to the adoption of article VII, section 

9 underscores the distinctions. Additionally, any limitation on counties' capacity to 

govern involves policy considerations fundamentally different from those bearing on the 

funding of school districts. 

The Constitution states: "Counties, school districts and municipalities shall, and 

special districts may, be authorized by law to levy ad valorem taxes ... for their 

respective purposes ....I' Art, VII, 9 9(a), Fla. Const. As to school districts, article IX, 

section 4, mandates that the Legislature make adequate provision for a uniform system 

of free public schools. Also, the Legislature, in creating the FEFP, required a specific 

school millage as a condition of appropriating state monies to school districts. Such 

condition was imposed pursuant to article VII, section 8, of the Florida Constitution. 

Neither of these additional constitutional provisions applies to counties. Neither bears 

on the construction of the constitutional ad valorem taxing power of counties provided 

in article VII, section 9. 

As discussed below, the constitutional framework for schools requires the 
Legislature to make adequate provisions for a uniform system of free public schools 
(article IX, section 9) and authorizes the Legislature to place general law conditions on 
appropriations of funds to school districts [article VII, section 8 as implemented by 
section 236.25( l), Florida Statutes]. 

3 



The nature of the unique relationship between the state and public schools is 

obvious from the structure of the FEFP. Under this plan, adopted to meet the 

uniformity mandate, the state sends money to public schools, thus relieving the school 

districts of a considerable revenue-producing burden. There is no such similar program 

available for other local governments. It should also be noted that individual school 

districts may opt out of the FEFP, which presumably would enable them to levy up to 

the full ten mills permitted by the Constitution for school purposes. See. e.g, 

8 236.25( l), Fla. Stat. (referring to "each school - board desiring to participate"). The 

school districts cannot object to the state demanding a quid pro quo. Or, stated another 

way, school districts cannot object to a condition imposed on a state appropriation under 

the constitutional authority of article WT, section 8. This special funding relationship 

between schools and the Legislature is not shared by counties. 

The 1968 Constitution makes it clear that school districts are to be subject to 

greater and different legislative considerations than those that apply to counties and 

municipalities. The different treatment recognizes the functional distinction between 

the narrow focus of school districts on public education and the wide focus of counties 

and municipalities with their potential responsibility to provide a myriad of essential 

services within the broad concept of municipal or county purposes. Whether one 

construes the concept of public school uniformity as a floor of minimum standards, or 

as a mandate to equalize public education throughout the state, it is indisputable that 

uniformity of services is not a consideration for local governments. There is no 

uniformity provision for county or municipal services in the Florida Constitution. School 

districts are unique. 

4 



As to counties, uninmmbered by any constitutional mandate for uniformity in the 

providing of essential services, the meaning of "shall be authorized by law" is limited to 

the authorization by the Legislature of uniform assessment and collection procedures. 

This constitutional obligation of the Legislature to provide the procedural framework for 

property taxation need not include the power to impair or reduce the direct 

constitutional grant of ad valorem taxing capacity to counties incorporated into the 1968 

revision. Ad valorem taxing capacity within a ceiling of ten mills for county purposes is 

constitutionally granted, and thereby constitutionally preserved. The limitation on the ad 

valorem taxing capacity of counties is the millage ceiling incorporated into article VII, 

section 9. However, within the constitutional millage limitation, the direct constitutional 

grant of ad valorem taxing capacity to counties in article VII, section 9 is an express 

limitation of the power of the Legislature. 

The change in emphasis by the language used in the 1968 revision from that in 

the 1885 version is direct and mandatory: Counties shall be authorized by law to levy 

ad valorem taxes not in excess of ten mills for county purposes. The Legislature is 

directed to establish constitutionally mandated principles for the levy of this 

constitutionally protected local revenue source.3 This directive to the Legislature is 

consistent with the constitutional design of the 1968 revision. The state is 

constitutionally prohibited from levying an ad valorem tax. Art MI, 9 l(a), Fla. Const. 

The revolutionary promise of the 1968 revision of local home rule is an empty one 

See, e.g., the taxation principles established in the following constitutional 
provisions: Art. VII, $$ 2 (uniform rate); 3 (property tax exemptions); 4 (just valuation 
assessment); and 6 (homestead exemption). See also Art. 111, 9 ll(a)(2), which prohibits 
special laws or general laws of local application pertaining to the "assessment or 
collection of taxes for state or county purposes." 

3 
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without the direct constitutional grant of ad valorem taxation as the local revenue source. 

The dramatic and fundamental alteration of the inter-governmental relationship between 

counties and the state is examined at length under Part IA appearing on pages 10 

through 13 of Petitioner’s Brief on the Merits. As discussed there, the relationship 

between the Legislature and county government is precisely the opposite under the 1968 

constitutional revision than it was under the 1885 Constitution. Today, counties are 

presumed to have the power to govern unless specifically prohibited by the Legislature. 

An essential component of the power to govern and provide essential services is the 

power to tax. 

The record of proceedings of the 1968 constitutional revision demonstrates the 

clear intent of the framers to limit the power of the Legislature to impair or diminish 

the ten mill county purpose taxing capacity? The history of the 1968 constitutional 

revision shows that the focus of the framers in drafting article VII, section 9 was on 

counties and municipalities and the home rule capacity granted in the 1968 revision. 

The record of proceedings on this point is analyzed in detail on pages 15 through 18 of 

Petitioner’s Brief on the Merits and pages 4 through 6 of Petitioner’s Reply Brief. 

Additionally, it should be noted that in the initial drafts considered by the Constitutional 

Revision Commission, the taxing authority of school districts was placed in a separate 

section of the Constitution from the taxing authority of other local governments. & 

Preliminaq Draft of Revised Constitution, June 30, 1966 (available in Supreme Court of 

This construction of the constitutional taxing capacity of counties is consistent with 
the reasoning of Justice Grimes, joined by Justice Harding, in his concurring opinion in 
Glasser. Legislative authority to establish uniform assessment and collection procedures 
is constitutionally mandated. The level of ad valorem taxation below the constitutional 
limit of ten mills for county purposes is within the discretion of the county and no 
legislative authorization is required. 

4 
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Florida Library) (App. 111, A). The taxing authority of counties, municipalities and 

special districts appeared in Section 9. The taxing authority of schools appeared in 

Section 10.5 In any constitutional analysis of article VII, section 9, the constitutional 

significance of such different treatment is compelling. 

The fact that the Constitutional Revision Commission faced the question of the 

direct grant of ad valorem taxing power to counties is clearly illustrated by the following 

framed issue taken from an issue paper prepared by Commission staff: 

Should counties and cities have constitutional power to impose 
taxes for local purposes without legislative authorization 
(Section S)? 

David F. Dickson, James B. Craig, and Albert L. Sturm, Issues for State Constitutional 

Revision [.I Florida Constitution of 1885, analysis prepared for Constitution Revision 

Commission, March, 1966 (available in Supreme Court of Florida Library) (App. 111, B). 

This issue was before the Cornmission at the time of the colloquy between Justice 

Sebring and Revision Commission Member Ralph Marsicano discussed on pages 15 and 

16 of Petitioner's Brief on the Merits. The debate in such colloquy demonstrates that 

the focus of article VII, section 9 was on the ad valorem taxing power of counties, 

municipalities and special districts, not that of school districts.6 Additionally, the 

rejection of specific amendments proposing to grant to the Legislature the power to limit 

Although the exact date of the merger of the taxing authority of school districts 
and other local governments cannot be determined with precision, it is clear that they 
remained in separate sections at least until August, 1967. 

At the time of this colloquy, the language of article VII, section 9 that was under 
debate was limited to "counties, municipalities, and special districts" and did not include 
the taxing power of school districts. (App. I, H) 

6 
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or diminish county purpose millage demonstrates the different treatment given by the 

framers to counties, municipalities and special districts? 

The conclusion that Glasser decided the constitutional authority of school districts 

to levy millage, not by discretely applying article VII, section 9, but by synthesizing the 

complete array of intricate constitutional mandates applicable to public education, does 

not change the result of the opinion nor alter its obvious constitutional analysis. And 

such an interpretation of Glasser is clearly supported by the following reasoning in the 

majority opinion: 

The right to education is basic in a democracy. Without it 
neither the student nor the state has a future. Our 
Legislature annually implements a complicated formula to 
fund this basic right. We find that the legislation at issue 
here, which is part of the overall funding formula, is in 
harmony with the Florida Constitution. 

18 F.L.W. at S302. Moreover, an equally obvious and cogent constitutional analysis, 

applied in the absence of any necessity to balance the intricate mandates of school 

district funding, yields a different construction of the application of article VII, section 

9 on the constitutional ad valorem taxing capacity of counties. 

See, for example, the rejected Yarborough amendment which would make 
subsection (b) read: "Ad valorem taxes may be limited by general or special law" 
(discussed on page 17 of the Petitioner's Brief on the Merits). See also the defeated 
Mann amendment that would have read: "Ad valorem taxes may be limited by general 
or local law" (discussed on page 18 of the Petitioner's Brief on the Merits). 

8 



I 
I 
I 
I 
1 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 

CONCLUSION 

The constitutional analysis of this Court in Glasser is limited to a construction of 

the constitutional ad valorem taxing power of school districts reached by balancing article 

VII, section 9, with the school uniformity provision of article IX, section 4 and the 

conditions imposed on the receipt of state funds by the FEW under the power of the 

Legislature in article VII, section 8. As to counties, unfettered by the unique school 

district funding mandates, article VII, section 9 under the 1968 constitutional revision is 

a direct grant of ad valorem taxing capacity and an express limitation on the power of 

the Legislature. 

Respectfully submitted, 
A 
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