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ii 

c STATEMENT OF THE CASE AND OF THE FACTS i 

( A )  

Nature of t h e  Case and Proceedinqs B e l o w  

P l a i n t i f f ,  K E V I N  FOX ( ''FOX" ) , i n i t i a t e d  t h i s  products  l i a b i -  

l i t y  a c t i o n  a g a i n s t  t h e  Defendant, ALLIED-SIGNAL, I N C .  

( "Al l ied1I) ,  i n  Federal  D i s t r i c t  Court f o r  t h e  Southern District  

of F lo r ida  seeking t h e  recovery of damages f o r  permanent personal  

i n j u r i e s  he sus ta ined  when four  of t h e  f i n g e r s  of h i s  l e f t  hand 

were sucked i n t o  a fan  manufactured by A l l i e d  and severed  whlle 

he was on t h e  job (R. 1 - 5 ) .  Fox sought to recover on t h e  b a s i s  

of proof t h a t  A l l i e d  was negl igent  i n  i t s  design of t h e  fan  and 

i n  i t s  p repa ra t ion  of t h e  f a n ' s  i n s t r u c t i o n  and maintenance 

manual. - I d .  The case  was u l t i m a t e l y  tried t o  a j u r y  beginning 

on March 25 ,  1 9 9 1  ( R .  1 -17-19) .  Three days l a t e r ,  a v e r d i c t  was 

returned by t h e  jury f ind ing  t h a t  A l l i e d  was seventy ( 7 0 % )  per 

cen t  neg l igen t ,  t h a t  Fox was t h i r t y  ( 3 0 % )  per  c e n t  comparatively 

negligent, and t h a t  FOX'S t o t a l  damages were i n  the amount of 

$350 ,000 .00  ( R .  1 - 2 1 ) .  A f i n a l  judgment conforming t o  t h e  j u r y  

v e r d i c t  was en tered  i n  t h e  n e t  amount of  $245,000.00  ( R .  1 - 2 5 ) .  

A l l i e d  t h e r e a f t e r  f i l e d  a t i m e l y  motion for a new t r i a l  and 

suppor t ing  memorandum of law ( R .  1 - 2 7 - 2 8 ) .  A f t e r  r e c e i p t  of 

memoranda of law from t h e  p a r t i e s ,  t h e  t r i a l  judge en tered  an 

order  denying A l l i e d ' s  motion (R. 1-42). A l l i e d  appealed t o  t h e  

Eleventh C i r c u i t ,  claiming en t i t l emen t  to a new t r i a l  on both 

- 1 -  
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liability and damages.1 In seeking a new trial on liability, 

Allied argued that the trial court had committed a reversible 

abuse of discretion when it rejected Allied's proposed non- 

standard interrogatory verdict form which included a blank space 

where the jury could state the percentage of FOX'S damages it 

found to have been caused by "other persons or companies,l' namely 

FOX'S employer, Eastern Airlines. In arguing against Allied's 

attempt to secure a new trial on liability, Fox argued that: (1) 

Sect ion  768.81(3), Flo r ida  Statutes (1990 Suppl.)2 did not 

require the trial court to include a non-party negligence appor- 

tionment defense on the verdict form; and ( 2 )  even if it did, 

then the trial court's failure to do so did not entitle Allied to 

a new trial because: (a) Allied's proposed verdict form was not 

sufficient, standing alone, to properly and completely present 

that defensive issue to the jury; and (b) the evidence presented 

at trial was insufficient, as a matter of law, to support 

Allied s non-party negligence defense. 3 

i 
i 

Following briefing and the presentation of oral argument in 

the case, the Eleventh Circuit issued an order asking this Court 

1AlliedIs request for a new trial on the issue of damages was 
based upon the assertion that the trial court abused its discre- 
tion in allowing the jury to consider as an element of FOX'S 
damages any loss or diminishment of his earning capacity in the 
future. The propriety of the t r i a l  court's ruling in this regard 
is not involved in these proceedings. 

I1Apportionment of Damages'', generally provides that in cases to 
which the section applies "the court shall enter judgment against 
each party liable on the basis of such party's percentage of 
fault and not on the basis of the doctrine of joint and several 
liability . . . . 
3The only action taken by Allied at the trial court level to 

present its non-party negligence issue to the jury was the sub- 
mission of its non-standard verdict form. Allied tendered no 

2Section 768.81(3) of the Florida Statutes, captioned 
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z to exercise its discretionary jurisdiction4 to answer the 

following certified question: 

WHETHER THE INTERPRETATION OF FLA. STAT. 
5768.81(3) (1989) REQUIRES CONSIDERATION BY 
THE JURY OF A NON-PARTY'S COMPARATIVE FAULT IN 
ORDER TO DETERMINE A PARTY'S LIABILITY? 

Fox v. Allied-Signal, Inc., 966 F.2d 626, 628 
(11th Cir. 1992). 

Statement of the Operative Facts 

The instant lawsuit had its genesis on March 9, 1990. On 

that fateful day, 26-year old Fox was employed as a technician by 

Eastern Airlines performing maintenance and overhaul on the 

electrical systems of airplanes.5 (R. 2-7-10). On t h a t  day, Fox 

special jury instructions relating to or explaining its non-party 
negligence affirmative defense, nor did it tender any accom- 
panying instructions to explain its proposed verdict form to the 
jury. For this and other reasons to be outlined below, resolu- 
tion of the l e g a l  question certified to this Court by the 
Eleventh Clrcuit concerning t h e  l1lnterpretation1' of §768.81(3) 
will not necessarily be determinative of the real appellate issue 
raised in Allied's appeal (much less "determinative of the cause 
of action") -- whether the trial court abused its discretion in 
refusing to submit a non-party negligence issue to the jury in 
the unexplained manner suggested by Allied. 

4The Eleventh Circuit has asked t h i s  Court to exercise its 
discretionary jurisdiction pursuant to Article V, Section 
3(b)(6), Florida Constitution (1980) and Rule 9.150, Florida - . .  . 
Rules of Appellate Procedure. 
Court to the certified question will & be "determinative of the 
cause of action." Answering the certified question will at best 
only guide the Eleventh Circuit in determining whether the 
Appellant is entitled to a new trial on liability. 

had been a united States Marine. During his stint with the 
Marine Corp., he became a f u l l y  qualified aircraft electrician 
and a quality assurance inspector. After leaving the Marine 
Corp. in June of 1987, he started working as a line technician 
repairing systems on aircrafts for Gulf Air (R. 2-2-6J. 

'We submit that an answer by this 

5Prior to becoming employed by Eastern in November of 1987, Fox 
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c was assigned to work in the electrical section of the maintenance 

department and was directed to overhaul an Allied 73 FA18 fan, 

which had been removed from a DC9 aircraft. Fox performed the 

overhaul and testing in strict accordance with the written and 

pictorial directions contained in the Allied-prepared maintenance 

and service manual. The manual indicated that the overhaul and 

testing of the fan was to be performed without any screen or 

guard over the fan blades6 (R. 2-10-25, 2 9 ) .  At one point during 

a strobing test on the fan, Fox had his left hand resting on the 

side of the running fan to check fo r  excessive vibration, and 

while reaching with his other hand to pick up a strobe testing 

instrument from a nearby cart, the tremendous suction generated 

by the fan drew the f inge r s  of his left hand into the rotating 

blades, resulting in multiple amputations (R. 2-17-25). The 

Allied manual contained no warnings regarding the fan's extreme 

suction and the dangers it presented to technicians performing 

repairs In accordance with the procedures outlined in the manual 

i 

( R e  2-10-28). 

Fox was immediately transported to the hospital and underwent 

emergency plastic surgery in an attempt to reattach two of the 

four fingers which had been amputated. Fox's other two fingers 

were disintegrated by the fan blades and beyond repair. FOX was 

hospitalized f o r  four and one-half days. After discharge, he 

went through lengthy rehabilitative therapy and suffered extreme 

pain. Fox did not return to work f o r  nearly four  months after 

the accident (R2-25-38). 

6Pursuant to Federal Aviation Administration (llFAA1l) regula- 
tions, equipment maintenance personnel are required to perform 
their tasks in strict accordance with the manufacturer-supplied 
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b. 

On liability, the j u r y  was instructed that the issue for it 

to determine was whether Allied negligently failed to instruct 

Fox in its maintenance manual to test the fan with a safety 

screen in place or whether Allied negligently failed to warn Fox 

of the enormous amount of suction generated by the fan when 

operating, and, if so, whether such negligence was a legal cause 

of FOX'S damages (R. 1-20-7a). Pursuant to the evidence and the 

instructions, the jury found that Allied ' I . .  . was negligent in 
the manner claimed by [Fox] ... and that such negligence was a 

legal cause of damage to [ F o x ] " .  (Rl-21). The sufficiency of the 

evidence to support the jury's conclusion that Allied was negli- 

gent is not challenged on appeal. 

; 

manuals. The strobing procedure which Fox was about to perform 
required that the fan blades be unobstructed. The jury in this 
case was instructed as to the FAA regulation, as well as a 
seemingly contradictory OSHA general guarding regulation, and it 
apparently was asked to reconcile the patent conflict between the 
requirements of the two (no guard vs. guard). 

- 5 -  



I: 

SUMMARY OF ARGUMENT i 

z 

I. 

This Court should answer the question certified by the 

Eleventh Circuit in the negative, holding that §768.81(3) was not 

intended by the Florida Legislature to create a non-party appor- 

tionment defense. The words utilized in the statute itself, 

which statute is in derogation of the common law and therefore 

must be strictly construed, do not expressly state that in 

entering "judgment against each party liable on the basis of such 

party's percentage of fault" the party's percentage of fault is 

to be compared with or take into consideration "non-parties to 

the lawsuit." It is only by reading words into the statute 

itself that a conclusion in favor  of Allied can be reached. In 

Florida, it has traditionally been improper to require the jury 

to determine by special verdict interrogatory whether a non-party 

to the suit w a s  negligent, and if so, the degree of such negli- 

gence. In the six years that §768.81(3) has been on the books, 

the only revisions to the Florida Standard Jury Instructions and 

Verdict Forms which have been approved indicate that the 

'Iapportionment of damages" contemplated by §768.81( 3 ) is an 

apportionment based only upon the comparative fault of the par- 

ties to the lawsuit. - See, In Re Standard J u r y  Instructions, 540 

So.2d 825, 829 (Fla. 1989) (approving additions to Florida 

Standard Jury Instruction 6.lb). 

Since the statute at issue is ambiguous, resolution of the 

certified question requires application of at least three settled 

rules of statutory construction. Application of those three 

- 6 -  
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settled rules of statutory construction require this Court to 

read the statute as narrowly as possible, that I s  to define and 

interpret §768.81(3) as requiring a comparison of the percentages 

of fault of the parties to the lawsuit only, without allocation 

i 

i 

of any responsibility to non-parties to the suit. The goal of 

statutory construction is to determine the legislative intent, 

and in determining such intent, it is appropriate to look to 

legislative history. The available legislative history relating 

to the enactment of §768.81( 3 ) fully supports our construction, 

not the construction advocated by Allied. 

The second rule of statutory construction which is implicated 

here is that a statute in derogation of the common law is to be 

strictly construed so as to do as little damage to the common law 

as possible. Therefore, the common law w i l l  not be found to have 

been abrogated or altered unless a statute clearly and explicitly 

announces such a legislative intent. The construction of the 

s t a t u t e  proposed by Allied runs rampant over numerous areas of 

the common law. Our proposed construction of the statute, in 

contrast, does only limited damage to the existing common law. 

The third rule of statutory construction to be applied here 

is that repeals by implication are not favored, and that two or 

more statutes should be construed In such a way as to preserve 

the force and area of operation of each and to render them con- 

sistent and harmonious, if a t  all possible. This rule squarely 

impacts on the instant Issue because, when it enacted §768.81(3), 

the Legislature did not repeal any of several existing statutes 

which became plainly inconsistent with §768.81(3) if Allied's 

proposed construction is adopted. 

- 7 -  



* i Indeed, in §768.71(3), Florida Statutes, the Legislature 

provided that if §768.81(3) was "in conflict with any other pro- 

vision of the Florida Statutes, such other provision shall 

apply." The interpretation of §768.81(3) being advanced by Allied 

either directly conflicts with or otherwise renders meaningless 

the Contribution Statute, various set off statutes, and, most 

importantly, with s440.39, which provides for worker's compen- 

sation liens to be asserted against employees' recoveries from 

third-party tortfeasors. All of these various considerations 

compel the conclusion that the proper interpretation of the 

Apportionment of Damages Statute is the most narrow interpreta- 

tion, that is our interpretation under which the comparative 

fault of non-parties to a lawsuit are not material in determining 

the extent of a named defendant's ultimate liability to the 

plaintiff. 

11. 

Fox additionally argues that If this Court decides to exer- 

cise its discretionary jurisdiction so as to answer the question 

certified by the Eleventh Circuit, then it should also proceed to 

determine all other issues in the case related to the certified 

question. Determination of the certified question in the 

abstract will not be "determinative of the cause" (as article v ,  
5 3  (b) (6 ) requires) unless this Court also proceeds to determine 

whether under the facts presented, Allied is entitled to a new 

trial. 

In this regard, Allied is not entitled to a new trial on 

liability since even if this Court holds that a non-party appor- 
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* tionment affirmative defense exists by virtue of 5768.81(3), 

Allied nevertheless did not sufficiently present that affirmative 

defense In the trial cour t  by way of any requested special j u r y  

instructions, nor did it adduce sufficient competent evidence to 

create an issue of fact on that affirmative defense. 
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i ARGUMENT 

I. 

THIS COURT SHOULD ANSWER THE CERTIFIED 
QUESTION IN THE NEGATIVE AND HOLD THAT 
§768,81(3), FLORIDA STATUTES, DOES NOT ENTITLE 
A PARTY DEFENDANT TO PARTIALLY REDUCE ITS 
LIABILITY TO THE PLAINTIFF ON THE BASIS OF THE 
COMPARATIVE FAULT OF A NON-PARTY TO THE 
LAWSUIT. 

Allied (and its numerous amici) contend that the trial court 

committed reversible error in preventing Allied from presenting a 

non-party apportionment affirmative defense to the jury. 

Allied's argument with respect to the interpretation and applica- 

tion of §768.81(3), Florida Statutes, is both superficial and 

simplistic, and understandably ignores the exceptional complexity 

of the various questions which must be addressed in resolving the 

certified question. Allied's view regarding the interpretation 

and application of §768.81(3) must be carefully analyzed, since 

numerous profound changes in existing law are implicated. 

Allied premises its "non-party" apportionment defense on 

Florida Statute §768.81(3), which provides that: 

( 3 )  Apportionment of Damages. - In cases 
to which this section applies, the court s h a l l  
enter judqment aqainst each party liable on 
the basis of such sartv's Dercentaae of fault 

L 

and not on the basis of the doctrine of joint 
and several liability; provided that with 
respect to any art whose percentage of fault 
equals or e x c !  that of a particular 
claimant, t h e  court shall enter judgment with 
respect to economic damages against that party 
on the basis of the doctrine of joint and 
several liability. 

Without any reference to the specific wording of the statute 

itself, Allied posits that the statute mandates that the liabi- 

- 10 - 



4 

l i t y  of a l l  I f j o i n t  to r t feasors l l  be apportioned so t h a t  one t o r t -  

f ea so r  does not  bear a g r e a t e r  amount of t h e  damages simply 

because t h e  o t h e r  t o r t f e a s o r s  were no t  jo ined  a s  p a r t i e s . 7  The 

"mandate" t o  which A l l i e d  a l l udes  c e r t a i n l y  cannot be gleaned 

from t h e  a c t u a l  words u t i l i z e d  i n  t h e  s t a t u t e  i t se l f .  

i 
s 

The s t a t u t e  i tself  directs i ts  focus t o  a l lpar ty l l ,  a "par ty  

l i a b l e "  and t h e  "en t ry  of judgment.I1 The s t a t u t e  conta ins  no 

hint t h a t  t h e  F lo r ida  Leg i s l a tu re  intended t o  allow I1a par ty  

l i a b l e , 1 1  such as A l l i e d ,  t o  reduce i t s  l e g a l  o b l i g a t i o n  t o  t h e  

claimant  by t h e  percentage of negl igence,  i f  any, a t t r i b u t a b l e  t o  

"non-parties1I ( i . e .  - e n t i t i e s  or i nd iv idua l s  a s  t o  which t h e  

c o u r t  is n o t  being asked " t o  e n t e r  a judgment").  - See, Fabre v. 

Marin, 597 So.2d 8 8 3 ,  885-86 ( F l a .  3d DCA 1 9 9 1 ) .  Without 

ques t ion ,  the L e g i s l a t u r e  i n  u t i l i z i n g  t h e  term l rpar tyl l  was 

r e f e r r i n g  t o  'Iparty defendants ."  Fabre, 597 So.2d a t  885-86.8 

C f . ,  Smith v. Department of Insurance,  507 So.2d 1080 ,  1090-91 

( F l a .  1987) (where, i n  d i scuss ing  t h e  t h r e e  c a t e g o r i e s  of excep- 

t i a n s  t o  t h e  L e g i s l a t u r e ' s  abrogat ion of t h e  d o c t r i n e  of j o i n t  

and s e v e r a l  l i a b i l i t y  i n  §768.81(  3 ) ,  t h e  c o u r t  noted t h a t  " j o i n t  

and s e v e r a l  l i a b i l i t y  s h a l l  s t i l l  apply for economic damages 

'w i th  r e spec t  to any p a r t y  [defendant] whose percentage of f a u l t  

equa ls  o r  exceeds t h a t  of a p a r t i c u l a r  c la imant .111 [Bracketed 

po r t ion  of quote contained i n  o r i g i n a l ] ) .  

71t is important t o  no te  t h a t  i n  making t h i s  argument, A l l i e d  
apparent ly  overlooks t h e  f a c t  t h a t  under F lo r ida  s u b s t a n t i v e  law, 
FOX'S employer, Eas te rn ,  is no t  considered t o  be a " j o i n t  
t o r t f e a s o r . "  See, Seaboard Coast Line R.R. Co. v .  Smith, 359 
So.2d 4 2 7 ,  429(F la .  1 9 7 8 ) .  

* W e  do recognize t h a t  A l l i e d ' s  p o s i t i o n  regarding t h e  i n t e r p r e -  
t a t i o n  and a p p l i c a t i o n  of §768.81(3) f i n d s  support  i n  t h e  deci- 
s i o n  and opinion of  t h e  F i f t h  District Court of Appeal i n  
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Allied and its amici contend that §768.81(3) is plain and 

unambiguous, but it clearly is not. The statute was properly 

found to be ambiguous by the Third District in Fabre. Although 

the statute provides  fo r  the assessment of liability Iton the 

basis of such party's percentage of fault," it nowhere defines 

"the wholef1 by which the "party's percentage" is to be deter- 

mined. One cannot "determine a percentage" without knowing what 

"the whole" is of which the percentage constitutes only a part. 

Here, "the wholet1 has nowhere been directly or by reasonable 

inference defined by the statute. It is therefore incumbent upon 

this Court to determine what constitutes "the whole" from which a 

"party's percentage of fault" is to be determined.9 

There are multiple reasons which inexorably lead to the 

correct conclusion, the one reached by the Third District in 

Fabre, that: "the legislature, in discarding joint and several 

liability, intended to apportion liability among defendant tort- 

feasors to the extent each was determined to be at fault . . . . I 1  

( e . s . ) .  [ 5 9 7  So.2d at 8 8 6 1 .  

Settled Rules of Statutory Construction Require 
a Narrow Construction of §768.81(3), Limiting 
Its Application to Parties to the Lawsuit 

Messmer v.  Teachers Ins. Co., 588 So.2d 610 (Fla. 5th DCA 1991). 
~n that opinion, the Fifth District found that Itthe language of 
the statute supports defendant's contention that a party's per- 
centage of the total fault of all participants in the accident is 
the operative percentage to be considered," We believe, however, 
that Messmer was wrongly dec ided  and will not ultimately repre- 
sent Florida law on the subject. 
infral. 

(See, - Argument Section 1.C. 
galthough the district court in Fabre identified the absence of 

a definition of 'Ithe wholew1 as one ambiguity in the statute, it 
also found ambiguity in the absence of any definition of the word 
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i (1) 
i 

The Sta tu te  is Ambiquous 

We believe that one must initially conclude, as the Third 

District correctly did in Fabre, that the statute at issue is 

ambiguous. Two different district courts of appeal have 

construed the statute, with diametrically opposed results. The 

Eleventh Circuit in this case likewise felt there was ambiguity 

in the statute since it has certified a question which asks for 

the correct "interpretation of" §768.81(3). 

Contrary to Allied's assertion, the statute at issue is - not 

plain and unambiguous. This is most easily demonstrated by com- 

paring Florida's statute with the var ious  provisions which other 

state legislatures have drafted. Some states have drafted com- 

parative fault statutes similar in form to the Uniform 

Comparative Fault Act, under which the jury is directed to appor- 

tion only between claimants, named defendants, persons who have 

been released from the action, and third-party defendants -- they 

expressly exclude all others. See, e.g., 12 Unif. Laws Ann. p .  

42 (1992 SUpp.); Selchert V. State, 420 N.W.2d 816, 4 ALR 5th 

1129 (Iowa 1988); Lake v. Construction Machinery, Inc., 787 

P.2d 1027 (Alaska 1990); Conn. Gen. Statutes Ann. 552-572h. 

- See generally, Wade, "Should Joint and Several Liability of 

"party." The two ambiguities identified by the district court 
are simply two ways of looking at a single, larger ambiguity. As 
a result, and for ease of discussion, we will focus in the text 
on the statute's absence of a definition of "the whole,ll and 
simply adopt the district court's decision in Fabre for our argu- 
ment on the additional ambiguity which may be inherent in the 
statute's lack of a definition of the word llparty.ll 

- 13 - 



Multiple Tortfeasors be Abolished?Il, 10 Am.Jur. Trial Advocate i 
b 

193 (1986). 

In other states, legislatures have determined that apportion- 

ment of responsibility should extend beyond consideration of only 

the negligence of the claimants, named defendants, persons who 

have been released from the action, and third-party defendants, 

so as to include consideration of the negligence of non-parties. 

However, the legislatures In these states have specifically and 

unambiguously provided f o r  such a result. - See, e.g., s12-2506B 

Ariz. Statutes (1991) (which provides that 'I[ i]n assessing per- 

centages of fault the trier of fact shall consider the fault of 

all persons who contributed to the alleged injury, death o r  

damage to property, regardless of whether the person was, or 

could have been, named as a party to the suit .... ) . 
If the Flo r ida  Legislature had Intended to factor a non- 

party's negligence into the apportionment equation, it could have 

very easily done so in express language. The Comparative Fault 

Act adopted in Indiana in 1983 provides a prime example. Unlike 

§768.81(3), Indiana's legislation specifically provides for  con- 

sideration of the negligence of a non-party: 

The jury shall determine the percentaqe of 
fault of the claimant, of the primary defen- 
dant, and of any person who is a non-party and 
whose fault contributed to cause of death, 
injury or  property damages for which suit is 
brought. The percentage of f a u l t  figures of 
parties to the action may total less than one 
hundred percent (100%) if the jury finds that 
fault contributing to cause the claimant's 
l o s s  has also come from persons who are not 
parties to the action. 

Ind. Code §34-4-33-5(a)(l) (1984). Indiana's Act requires the 

jury verdict to state the name of any non-party to whom fault is 

- 14 - 



& allocated and the percentage of that fault, and it properly 

recognizes that a llnon-partyll shall not include the employer of 

the claimant. Ind. Code §34-4-33-2(a) and 534-4-33-6 (1984). 

Finally, the Indiana Act states that the burden of proof on a 

non-party defense is upon the defendant. Ind. Code 534-4-33-10 

(1984) 

The wording of §768.81(3) is obviously a far stretch from the 

very specific language utilized by the Indiana Legislature. 

Nevertheless, the court in Messmer, without any in-depth analysis 

or consideration of how other courts across this country have 

approached the issue, read §768.81(3) to provide fo r  the same 

non-party apportionment defense as that specifically set forth in 

the Indiana Act. Such a radical break with past law on an issue 

as substantial as this should not be lightly undertaken. Review 

of the manner in which numerous other courts  across this country 

have treated the issue militates against this Court adopting the 

simplistic and erroneous result reached by the Fifth District in 

Messmer. - See, Lake v. Construction Machinery, Inc., 787 P.2d 

1027 (Alaska 1990); National Farmers Union Property and 

Casualty Co. v. Frackelton, 662 P.2d 1056 (Colo. 1983), 

Jarrekt v. Dunkin Thecker ASSOC., 417 A.2d 1064 (Super. Ct. N.J. 

1980); Ramos v. Browninq Ferris Industries, 4 7 6  A.2d 304 

(Super. Ct. N.J. 1984); Mills v. Brown, 735 P.2d 603 (Or. 

1987); Sugue v. F.L. Smithe Machine Co., 546 P.2d 527 (Haw. 

1976); Correia v. The Firestone Tire and Rubber Company, 446 

NE.2d 1033 (Mass. 1983); Heckendorn v. Consolidated R a i l  

Corporation, 465 A.2d 609 (Pa. 1983). 
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The Rules of Statutory Construction Require 
a Strict, Narrow Construction of §768.81(3) 

Section 768.81(3) does not mention the word llnon-partyll at 

any point. Instead, it only utilizes the word IIparty," and it 

utilizes that word four separate times. Although the legisla- 

ture's repeated use of the word Irparty" does not compel any par- 

ticular definition of 'Ithe whole" from which a Ilparty's 

percentage of fault" should be determined, the legislature's 

repeated use of the word I1party," coupled with its failure to 

refer to llnon-parties" at any point, at least suggests that the 

legislature probably did not intend the more expansive definition 

of "the whole" urged here by Allied. 

In situations where statutory I* construction or 

"interpretation1@ is necessary, the courts are called upon to 

determine the legislative intent. When a statute is ambiguous, 

such as here, it is  appropriate to consult that statute's 

legislative history for assistance in determining its meaning. 

See, 4 9  Fla. Jur.2d, Statutes, 55114, 157, 160 (and numerous 

decisions cited therein). The available legislative history with 

respect to the statute at issue is the Legislative Staff Analysis 

of Chapter 86-160 (and the bills which created it) .lo The Final 

Staff Analysis of Chapter 86-160 prepared by the House Committee 

lostaff analyses of legislative enactments are considered 
appropriate sources of legislative history. See, e . g . ,  Public 
Health Trust of Dade County v .  Menendez, 5 8 4  E 2 d  5 6 7  (r 
1991); Cornnenos v. Family Practice Medical Group, Inc., 5 8 8  So.2d 
629 ( F l a .  1st DCA 1991); Pershing Industries, Inc. v. Vista 
Memorial Gardens, 591 So.2d 991 (Fla. 1st DCA 1991). 
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b on Health Care and Insurance ( a  copy of which is included in our 

appendix) contains the following discussion of §768.81(3): 

Pursuant to the doctrine of joint and 
several liability, if two o r  more defendants 
are found to be j o i n t l y  responsible for 
causing the plaintiff injuries, the plaintiff 
can recover the full amount of damages from 
any of the defendants who, in turn, can 
attempt to seek recovery in a contribution 
action against the co-defendants for their 
equitable share of the damages. 

The act's modified version of joint and 
several liability applies to all negligence 
cases which are defined to include, but not be 
limited to, civil actions based upon theories 
of negligence, strict liability, products 
liability, professional malpractice, breach of 
warranty, and other like theories. In such 
cases in which the award f o r  damages does not 
exceed $25,000, joint and several liability 
applies to all of the damages. In cases in 
which the award of damages is greater than 
$25,000, liabilitv fo r  damaqes is based on 
each party's prop6rtionate f d t ,  except that 
each defendant who is eaual to or more at 
fault than the claiman; is  jointly and 
severally liable for all economic damages. 
The act's modified version of joint and 
several liability would not apply to actions 
based upon intentional torts or in which the 
legislature has mandated that the doctrine 
apply, specifically chapter 403 (environmental 
pollution), chapter 498  (land sales), chapter 
517 (securities), chapter 542 (antitrust) and 
chapter 895 (RICO). 

( A .  2; emphasis supplied). Although this analysis is arguably as 

ambiguous as the statute itself, there is at least no mention of 

"non-partiesV1 in it -- and fairly read, it strongly suggests that 

"the wholeVV by which a party's percentage of fault is to be 

determined is limited, just as the doctrine of joint and several 

liability itself was initially applied, only to parties to the 

lawsuit. 
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An earlier Senate Staff Analysis of §768.81(3) is more expli- 

cit and considerably less ambiguous on the point: 

The principles of comparative negligence 
are also applicable in cases involving 
multiple defendants, with fault being appor- 
tioned amon 
plaintiff s 
those parties according to their propor- 
tionate degree of fault. However, in these 
cases, one or more of the defendants may ulti- 
mately be forced to pay more than their pro- 
portionate shares of the damages, pursuant to 
the doctrine of joint and several liability. 
Under this doctrine, i f  two or more defendants 
are found to be responsible for causing the 
plaintiff's injuries, the plaintiff can 
recover the full amount of damages from any 
one of them. 

Under the bill, joint and several liability 
applies to all cases in which the award for 
damages does not exceed $25,000. In cases in 
which the award of damages is greater than 
$25,000, liability for damages is based on 
each party's proportionate fault, except that 
each defendant who is more at fault than the 
claimant is jointly and severally liable for 
all economic damages. The bill's modified 
version of joint and several liability would 
also not apply to actions which the 
Legislature has mandated that the doctrine 
apply; specifically chapter 403  (environmental 
pollution), chapter 498  (land sales), chapter 
517 (securities), chapter 5 4 2  (antitrust) and 
chapter 895 (RICO). 

Under the b i l l ,  neither the court nor the 
attorneys would be permitted to discuss joint 
and several liability in front of the jury. 
The trier of fact would be required to specify 
the amounts awarded for economic and nonecono- 
mic damages, in addition to apportioninq per- 
centages of fault among the parties ... 

( A .  4-5; emphasis supplied), 

This analysis also makes no mention of ltnon-parties.ll Indeed, 

it explicitly states that, under the statutory provision in i s sue  

here, the jury is to apportion percentages of fault only "among 
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w t h e  p a r t i e s "  t o  t h e  l awsu i t ,  according t o  "each p a r t y ' s  propor- I 
t i o n a t e  f a u l t . "  I n  t h e  absence of any con t r a ry  a n a l y s i s ,  t h e s e  

~ 

analyses  should be accepted as a v a l i d  s ta tement  of t h e  l e g i s l a -  I 
t i v e  i n t e n t  i n  enac t ing  §768,81( 3 )  : t h a t  " t h e  whole" c o n s i s t s  of 

t h e  " p a r t i e s  t o  t h e  1awsuit.I' The more expansive d e f i n i t i o n  

I 

urged by Al l i ed  should be rejected a s  con t r a ry  t o  t h e  s t a t e d  

l e g i s l a t i v e  i n t e n t .  

Another set t led r u l e  of s t a t u t o r y  cons t ruc t ion  is squarely 

implicated here:  

S t a t u t e s  i n  derogat ion of t h e  common law 
are t o  be construed s t r i c t l y  .... they w i l l  
n o t  be i n t e r p r e t e d  t o  d i s p l a c e  t h e  common law 
f u r t h e r  than  I s  c l e a r l y  necessary.  Rather,  
t h e  c o u r t s  will i n f e r  t h a t  such a s t a t u t e  was 
n o t  intended t o  make any a l t e r a t i o n  o t h e r  
than  was spec i f i ed  and p l a i n l y  pronounced. A 
s t a t u t e ,  t h e r e f o r e ,  designed t o  chanqe t h e  
common law r u l e  must speak i n  c l e a r ,  unequivo- 
c a l  terms, f o r  t h e  presumption i s  t h a t  no 
change i n  t h e  common law is intended u n l e s s  
t h e  s t a t u t e  i s  e x p l i c i t  i n  t h i s  reqard .... 
(emphasis s u p p l i e d ) .  

C a r l i l e  v. Game t Freshwater Fish Commission, 354 So.2d 362 

( F l a .  1 9 7 7 ) .  Accord, S t a t e  v. Eqan, 287 So.2d 1 ( F l a .  1 9 7 3 ) ;  

MacIntyre v. Hark, 528  So.2d 1276 ( F l a .  3d DCA 1 9 8 8 ) ;  Bacon v. 

Marden, 518 So.2d 9 2 5  ( F l a .  3d DCA 1987); Graham v .  Edwards, 

4 7 2  So.2d 803 ( F l a .  3d DCA 1985) ,  review denied,  482 So.2d 348 

( F l a .  1 9 8 6 ) ;  Goodman v. Kendall Gate-Investco, Inc . ,  395 So.2d 

240 ( F l a .  3d DCA 1 9 8 1 ) .  - See g e n e r a l l y ,  49  F l a .  Jur .2d ,  

S t a t u t e s ,  5192 (and dec i s ions  cited t h e r e i n ) .  

The cons t ruc t ion  of §768.81(3) which we a r e  advocating 

r e s u l t s  i n  only l i m i t e d  changes t o  e x i s t i n g  common law, t h e  

changes t h e  l e g i s l a t u r e  appears t o  have intended. I n  c o n t r a s t ,  
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the construction which Allied urges necessitates substantial 

changes in the common law in numerous areas. This Court should 

be guided by the settled rule that an ambiguous statute must be 

construed to do as little damage to the common law as possible, 

and therefore it should define "the (missing) wholell as narrowly 

as possibly so as to preserve those areas of the common law not 

explicitly abolished by the statute -- by defining "the whole" as 
including only "the parties to the lawsuit." 

An additional rule of statutory construction applicable here 

is the settled rule that repeals by implication are not favored 

and that two (or more) statutes should be construed in such a way 

as to preserve the force of each, and to render them consistent 

if at all possible. - See, Palm Harbor Special Fire Control 

District v. Kelly, 5 1 6  So.2d 249 (Fla. 1987); Garner v. Ward, 

251 So.2d 252 ( F l a .  1 9 7 1 ) .  - See qenerally , 49 Fla. Jur . 2 d ,  

Statutes, 5213 (and numerous decisions cited therein). 

unquestionably, this rule of construction I s  squarely implicated 

in the present proceedings, because, when it enacted § 7 6 8 . 8 1 ( 3 ) ,  

the Florida Legislature did - not repeal any of several existing 

statutes which are plainly inconsistent with Allied's proposed 

construction of §768.81(3). 

The most obvious example is Florida's Contribution statute 

r 5 7 6 8 . 3 1 ,  Fla. Stat. ( 1 9 9 0  S u p p . ) ] ,  under which one joint tort- 

feasor who has been required to pay in excess of its pro rata 

share of a common liability is entitled to seek contribution from 

other joint tortfeasors. If, in fact, 5768.81 ( 3 )  is interpreted 

so as to create a non-party apportionment defense, then there 
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would appear to be no continuing reason for Florida to have a 

statute allowing fo r  contribution among joint tortfeasors. On 

the other hand, 5768.31 will continue to have a purpose and an 

effect in our body of law under the narrower definition of “the 

wholeI1 Fox is proposing -- the contribution statute will continue 
to be available to named defendants to enable them to make 

unnamed tortfeasors parties to the lawsuit, and it will still be 

available post-judgment to adjust the equities between defendants 

and unnamed tortfeasors who were not made parties to the suit. 

It is important to note that §768.81( 3) is  contained in Part 

11 of Chapter 768, Fla. Stat., which begins with three 

provisions, one of which requires that ‘I [ 1.3 f a 

provision of t h i s  part [part II] is in conflict with any other 

provision of the Florida Statutes, such other provisions shall 

apply. §768.71(3), Fla. Stat. (1991). Thus, because the 

contribution statute s t i l l  exists, it must be utilized to obtain 

apportionment of damages among joint tortfeasors, irrespective of 

what §768.81(3) may say. Cf., Gurney v. Cain, 588 So.2d 244 

(Fla. 4th DCA 1991), review denied, 599 So.2d 656 (Fla. 1992) 

(declining to allow apportionment of damages under §768.81(3) 

where specific provision of 5768.20 prohibited reduction required 

by §768.81(3); no issue was raised as to question of non-party 

apportionment because defendants brought initially unnamed tort- 

feasor into the suit in a contribution action). In order ta 

allow the Apportionment of Damages Statute and the Contribution 

Statute to remain harmonious and be allowed to operate in their 

respective spheres, the Apportionment of Damages statute should 

- 
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U be given i t s  most narrow i n t e r p r e t a t i o n ,  one which excludes i t s  

a p p l i c a b i l i t y  t o  "non-part ies"  t o  a l awsu i t .  

The a p p l i c a b i l i t y  provis ion  also comes i n t o  play because 

5768.81(3) must be i n t e r p r e t e d  i n  l i g h t  of § 7 6 8 . 3 1 ( 5 ) ,  

§ 4 6 . 0 1 5 ( 2 )  and §768.041(2).  These t h r e e  s t a t u t e s  provide 

gene ra l ly  t h a t  i f  a defendant shows t h e  c o u r t  t h a t  t h e  p l a i n t i f f  

has de l ive red  a r e l e a s e  or covenant no t  t o  sue  t o  a non-party t o  

t h e  l awsu i t  i n  p a r t i a l  s a t i s f a c t i o n  of t h e  damages sued for, t h e  

c o u r t  s h a l l  set o f f  t h i s  amount from t h e  amount of any judgment 

a g a i n s t  t h e  defendant.  Under A l l i e d ' s  approach, a defendant 

would n o t  only be given a set o f f  f o r  a l l  s e t t l emen t  amounts pur- 

suan t  t o  t h e s e  s t a t u t e s ,  but t h e  defendant would a l so  be e n t i t l e d  

t o  have t h e  j u r y  f u r t h e r  reduce any judgment en tered  by t h e  per- 

centage of negl igence assigned by t h e  j u r y  t o  t h e  non-party who 

a l ready  s e t t l e d .  

The only way t h a t  §768.31(5), § 7 6 8 . 0 4 1 ( 2 ) ,  and § 4 6 . 0 1 5 ( 2 )  

can ope ra t e  as intended and be rendered c o n s i s t e n t  with 

§768.81(3) is t o  narrowly de f ine  " t h e  wholeI1 i n  t h e  l a t t e r  s t a -  

t u t e  so  as t o  inc lude  Only " p a r t i e s  t o  t h e  lawsui t .11 A l l i e d ' s  

proposed cons t ruc t ion  of " t h e  whole" t o  inc lude  "non-part ies  t o  

t h e  lawsuitI1 r e s u l t s  i n  an obviously i n e q u i t a b l e  "double reduc- 

t i o n "  i n  every case  i n  which a plaintiff has s e t t l e d  w i t h  a non- 

p a r t y  j o i n t  t o r t f e a s o r .  Thus, t h e  narrow d e f i n i t i o n  w e  propose 

i s  t h e  most s e n s i b l e .  It a l s o  is  t h e  only  one t h a t  avoids t h i s  

Court having t o  t i n k e r  with t h e s e  var ious  s t a t u t e s  i n  an e f f o r t  

t o  r e so lve  t h e  i n e q u i t i e s  c rea t ed  by A l l i e d ' s  proposed d e f i n i -  

t i o n .  
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The instant case provides a perfect example of the head- 

butting problem presented by Allied's broad interpretation of 

5768.81 ( 3), which includes 'Inon-parties to the lawsuit'' as part 

of the apportionment equation. Since FOX'S injury occurred on 

the job, his third-party lawsuit against Allied was subject to 

§440.39(3)(a), Florida Statutes, under which Eastern Airlines 

o r  its compensation carrier is entitled to assert a lien for the 

compensation benefits paid. The only reduction in the amount of 

the lien is fo r  the carrier's pro rata share of court costs and 

attorney's fees. Otherwise, the employer or carrier: 

[Slhall recover from the judgment, after 
costs and attorney's fees incurred by the 
employee or dependent in that suit have been 
deducted, 100% of what it has paid and future 
benefits to be pa id ,  unless the employee or 
dependent can demonstrate to the court that he 
did not recover the full value of damages 
sustained because of comparative negligence or 
because of limits of insurance coverage and 
collectibility. ( e . s . )  

Allied's broad interpretation of the Apportionment of Damages 

Statute so as to include immune, non-party employers in the 

apportionment equation thus sets the stage for the employee 

either having his recovery against the third-party tortfeasor 

double reduced or fo r  the employer/carrier's lien being 

extinguished. There are only two ways to resolve the problem. 

First, this Court could accept Allied's construction of 

§768.81(3) and hold that the statute impliedly repealed the lien 

rights established by s440.39. Alternatively, this Court could 

define "the whole" in §768.81( 3 )  narrowly, as including only 

"parties to the lawsuit." Again, the second alternative is the 
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only one which is consistent with the rule of statutory construc- 

tion which states that repeals by implication should be avoided 

and t h a t  two statutes should be construed in such a way as  to 

render them both consistent and meaningful if at all possible. 

The recent decision of the California Supreme Court relied 

upon so heavily by Allied does - not undermine our position. While 

it is true that the California Supreme Court in DaFonte v. 

Up-Riqht, Inc., 2 Cal. 4th 5 9 3 ,  7 C a l .  Rptr. 238, 828 P.2d 140 

(1992) did conclude that a statute similar in wording to 

Florida's required consideration by the jury of an immune, non- 

party employer's comparative negligence in the employee's third- 

party tort suit. However, Florida's workmen's compensation 

statute and its interaction with third-party tortfeasor liability 

Is dramatically different from California's. Compare, 

Manfred0 v. Employers Casualty Ins. Co., 560 So.2d 1162 (Fla. 

1990) with Engle v. Endlich, 9 Cal, App. 4th 1152 (2d Dist. 

1992). 

Review of California law reflects a case-by-case approach in 

the workmen's compensation lien area, with the courts continually 

having to make -- ad hoc adjustments as each new case presents a 

slightly different factual variant. Florida law in this area is  

simply not comparable with California law, and therefore this 

Court cannot transplant the California Supreme Court's holding in 

DaFonte into the existing body of F l o r i d a  law without first 

finding that 5 4 4 0 . 3 9  has been impliedly repealed or at least 

drastically modified by 5768.81(3). 

Although this Court has yet to construe §768.81(3) in any 

binding way, it has announced at least a tentative construction 
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4 of the statute by virtue of its approval of an additional sen- 

tence to Florida's Standard Jury Instruction 6.lb. That new 
I 

I 

jury instruction reads as follows: 

[In entering a judgment for damages based 
on your verdict against [either] [any] defen- 
dant, the court will take into account the 
percentage of that defendant's [neqliqencel 

- - c  

[fault] 5s compared to the total [negliqencej 
[ f a u l t ]  of all part i e s  to this action.] 
(62.S.)  

In Re Standard J u r y  Instructions, 5 4 0  So.2d 
8 2 5 ,  829 ( F l a .  1989). 

This newly approved jury instruction mirrors the construction 

of $768.81(3) we are urging this Court to adopt. Moreover, the 

Committee on Florida's Standard Jury Instructions recently con- 

sidered a request t o  change the instruction just quoted to 

include consideration and comparision of the fault of both par- 

ties and non-parties. The Committee declined to adopt the 

requested change, and continued to adhere to its initial, and we 

believe correct, reading of the statute. 

Finally, the very Act which contains §768.81(3) also created 

the Academic Task Force for Review of the Insurance and Tort 

Systems, and charged that body with the responsibility of eva- 

luating the statute and making recommendations, if necessary, for  

its change. Ch. 86-160, Laws of Florida.  In undertaking that 

evaluation, the Academic Task Force understood the statute to be, 

and characterized it as, a modified form of "pure several liabi- 

lity which provides that a defendant is only liable far  a propor- 

tionate share of the judgment based upon a comparison of its 

relative degree of fault compared with the other defendants." 
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h Academic Task Force, Etc., Final Recommendations pp. 52-53 

(March 1, 1988) ( f o r  the convenience of the Court, we have 

included a copy of the relevant portion of the Task Force repor t  

in the appendix to this brief at A.  7-8). It thus appears that 

the Task Force understood the statute to be one under which the 

relative degrees of fault are compared only as between the 

various parties to the lawsuit. 

(C) 

The Reasonina of Messmer is Flawed 

In an effort to avoid duplication, we will adopt as our own 

argument and incorporate by reference that portion of the brief 

of Respondent, Ann Marin, in State Farm Mutual Automobile Ins. 

Co. v. Marin, Case No. 79,870, which discusses the various flaws 

in the reasoning of the Messmer court. (We have included the 

relevant excerpts from Respondent Marin's brief in our appendix 

at A .  10-17). 

Under the Circumstances of this Case, 
Concepts of Fairness Favor FOX'S Position 

In concluding our argument on this point we would suggest to 

the Court that Allied's approach does not, as it asserts, repre- 

sent fundamental fairness. To the contrary, to accept Allied's 

approach would result in an enormous detriment to Fox and an 

undeserved windfall to Allied. Allied conveniently overlooks the 

fact that it was able at t r i a l  to reduce its overall exposure to 

Fox by virtue of the substantial payments in workman's compen- 
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. . . .. . . . . . 

-* 

L satlon benefits made to Fox by Eastern Airlines' insurer, since 

Fox did not s e e k  to recover those amounts in his suit against 

Allied. If Eastern had not made those workman's compensation 

payments as it was required to by statute, then Allied itself 

would have been held liable for those same amounts as damages in 

the instant case. Moreover, since the benefits payable under the 

statutory workman's compensation scheme do not in most instances 

represent full compensation to the injured employee, the employee 

has no choice but to sue the third-party tortfeasor, such as 

Allied in this case. To allow the third-party tortfeasor to 

reduce i ts  legal liability to the claimant in direct proportion 

to the alleged negligence attributable to an immune non-party 

employer would undermine Florida's desire to allow for full com- 

pensation to Injured employees. 

Under Allied's approach, the employee is  denied the ability 

to file a tort suit against the employer because of workman's 

compensation immunity yet, when suing the third-party tortfeasor, 

his recoverable damages would be diminished in direct proportion 

to the percentage of negligence attributed by the jury to that 

immune non-party employer. Such a situation certainly does not 

coincide with any rational concept of fundamental fairness and 

would effectively allow A l l i e d  an undeserved double reduction in 

its liability to Fox. This Court should not permit Allied to 

obtain such an undeserved windfall at FOX'S expense. 
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11. 

IF THIS COURT DECIDES TO EXERCISE ITS 
DISCRETIONARY JURISDICTION TO ANSWER THE 
ELEVENTH CIRCUIT'S CERTIFIED QUESTION, THEN IT 
SHOULD ALSO PROCEED TO DETERMINE ALL OTmR 
ISSUES IN TKE CASE RELATED TO THAT CERTIFIED 
QUESTION. 

The Eleventh Circuit has asked this Court to exercise its 

discretionary jurisdiction to answer the legal question of 

"Whether the interpretation of Fla .  Stat. §768.81(3) (1989) 

requires consideration by the jury of a non-party's comparative 

fault in order to determine a party's liability?" The Eleventh 

Circuit's request s e e k s  to invoke jurisdiction under Article V, 

Section 3(b)(6) of the Florida Constitution, which provides that 

this Court: 

(6) May review a question of law certified 
by ... a United States cour t  of ameals which 
is determinative of the cause aid- fo r  which 
there is no controlling precedent of the 
Supreme Court of Flor ida . -  (G.s.) 

As our statement of the facts reveals, this Court's resolu- 

tion of the question which has been certified to it in the 

abstract by the Eleventh Circuit will not be "determinative of 

the cause." Determination of this cause will require that this 

- 

Court first determine the certified question and then apply that 

determination to the facts presented by Allied's appeal to the 

Eleventh Circuit. In other words, fo r  a response to the cer- 

tified question to be "determinative of the cause", this Court 

will not only have to answer the certified question, but it must 

also proceed to determine whether under the facts presented, 

Allied is entitled to a new trial on the issue of liability. 
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Even assuming arguendo that this Court determines that 

5768.81 ( 3 ) requires consideration by the jury of a non-party s 

comparative fault in order to determine a party defendant's 

liability, Allied's success on appeal (and therefore 

"determination of the cause'l) is still dependent upon its first 

overcoming multiple preservation and factual hurdles. Firs t ,  we 

would point out that the only action taken by Allied at the trial 

c o u r t  level to present its non-party negligence defense to the 

jury was the submission of its non-standard verdict form. Allied 

tendered no special jury Instructions relating to or explaining 

its non-party negligence affirmative defense, nor did it tender 

any accompanying instructions to explain its proposed verdict 

form to the jury. 

If this Court determines that 5768.81(3) requires con- 

sideration by the j u r y  of a non-party's comparative fault, then 

it must proceed further and declare that the mere submission of 

an otherwise unexplained verdict form which does nothing more 

than include a blank space fo r  the jury to state the percentage 

of the plaintiff's damages it finds to have been caused Itby other 

persons or companies" is insufficient to establish reversible 

error. A non-party apportionment defense is clearly an affir- 

mative defense as to which the defendant carries the burden of 

proof, and this burden unquestionably must be explained to the 

jury. 

Secondly, the recognition of a non-party comparative fault 

affirmative defense is subject to the same sufficiency of proof 

standards generally applicable to other affirmative defenses. In 
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t h e  i n s t a n t  ca se ,  t he  record brought up f a i l s  t o  s u f f i c i e n t l y  

e s t a b l i s h  a competent f a c t u a l  b a s i s  upon which a j u r y  would have 

been e n t i t l e d  t o  f ind  t h a t  Eastern was g u i l t y  of  any negligence 

f o r  purportedly v i o l a t i n g  an OSHA genera l  machine guarding regu- 

l a t i o n .  There is  no testimony or  o the r  evidence i n  t h e  i n s t a n t  

record e s t a b l i s h i n g  t h a t  t h e  s u b j e c t  OSHA guarding r egu la t ion  was 

intended t o  apply t o  t h e  type of fan  overhaul and t e s t i n g  proce- 

dures such a s  were being performed by Fox. 

On t h e  con t r a ry ,  t h e  r egu la t ion  upon which both A l l i e d  and 

t h e  Eleventh C i r c u i t  have s e i z e d  t o  genera te  t h e  non-party negli- 

gence i s s u e  has on s e v e r a l  occasions been held t o  be inapp l i -  

cab le ,  a s  a mat te r  of law, t o  s i t u a t i o n s  I n  the  work p l ace  where 

t h e  machine o r  equipment which is unguarded is  undergoing main- 

tenance,  overhaul o r  t e s t i n g .  See, e . g . ,  Secre ta ry  of Labor v .  

A l l i s  Chalmers Corp,, OSHRC Docket N o .  8274,  40 OSHC (BNA) 1 8 7 6  

( 1 9 7 6 )  (gene ra l  machine guarding s tandard r 2 9  CFR 

1 9 1 0 . 2 1 2 ( a ) ( l ) ]  does no t  apply t o  hazards c rea t ed  by r o t a t i n g  

wheels of t r a c t o r  undergoing t e s t i n g  following f i n a l  assembly, 

because the  s tandard is  d i r e c t e d  a t  machines used i n  the manufac- 

t u r i n g  process ,  no t  t o  machines undergoing t e s t i n g  p r o c e s s ) ;  

Sec re t a ry  of Labor v. Grayson Lumber Co., OSHRC Docket N o .  7 9 3 ,  

1 OSHC (BNA) 1 2 3 4  ( 1 9 7 3 )  (OSHA genera l  guarding s tandard does 

no t  apply i n  s i t u a t i o n s  where the  only employees a f f e c t e d  by l ack  

of  guarding on apparatus  would be maintenance personnel while 

performing maintenance on it). Here, no expe r t  witness  t e s t i f i e d  

t h a t  the OSHA guarding r egu la t ion  appl ied under t h e  circumstances 

i n  which Fox was in ju red .  Indeed, FOX'S superv isor  a t  Eastern 

- 
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testified that as far as he knew, no report was Issued by OSHA to 

Eastern as a result of its investigation of FOX'S accident (R. 

3-20) 

Third, and most importantly, the evidence at t r i a l  affir- 

matively demonstrated that at t h e  time of his injury, Fox was 

specifically following the step-by-step procedures outlined in 

Allied's maintenance manual, which manual instructed Fox to per- 

form the procedure he was performing without a guard on the fan 

(R. 2-10-29). Thus, Allied finds itself in the unenviable posi- 

tion of having to argue that Fox and Eastern were negligent fo r  

failing to disregard the specific procedures dictated by Allied's 

own maintenance manual. Yet, under FAA regulation, as to which 

the jury was instructed, employers and maintenance personnel are 

I not permitted to deviate from the specific instructions and pro- 

cedures set f o r t h  in the maintenance manual provided by the manu- 

facturer (R. 1-20-8c; R .  2-10-11). 

Thus, the record before this Court simply fails to 

demonstrate any factual basis to support Allied's assertion that 

the jury might have found Eastern to have been negligent. Allied 

has therefore failed to show that its non-party apportionment 

defense was an issue which was properly before the jury under the 

facts presented. Accordingly, if this Court answers the cer- 

tified question in the affirmative and therefore determines that 

!$768.81(3) requires consideration by the j u r y  of a non-party's 

comparative fault in order to determine a party's liability, then 

it should also proceed to review the entire case and hold that 

under the facts presented, Allied failed at the trial level to 
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i sufficiently present the non-party negligence affirmative 

defense, and it also failed to adduce sufficient competent evi- 

dence to create an issue of fact on that affirmative defense. 

CONCLUSION 

Based upon the record presented, as well as the reasoning and 

citations of authority set forth above, it is respectfully sub- 

mitted that this Court should answer the certified question in 

the negative and hold, as did the Third District in Fabre, that 

5768.81(3) does not include within its scope the consideration of 

the negligence of non-parties to a lawsuit. Alternatively, if 

this Court answers the certified question in the affirmative, 

then it should nevertheless proceed to find that Allied is not 

entitled to a new trial on the basis of the record presented. 

WE HEREBY CERTIFY that a true and correct copy of the 

above and foregoing was mailed this 3rd day of December, 1991 to 

KATHLEEN M. O'CONNOR, E S Q . ,  Thornton David Murray Richard & 

Davis, P.A., Attorneys for Defendant, 2950 SW 27th Avenue, Suite 

100, Miami, FL 33133 and to DONALD T. NORTON, ESQ., Cohen & 

Cohen, Co-counsel f o r  Plaintiff, 2525  N. State Road 7, Hollywood, 

- 32 - 



L 

FL 33021. i 

COHEN & COHEN 
Co-counsel for Appellee 
2525 N. State Road 7 
Hollywood, FL 33021 
(305) 532-1771 

HARDY & BISSETT, P.A. 
Co-counsel for  Appellee 
501 Northeast First Avenue 
Miami, Flo r ida  33132 
(305) 358-6200 

/ Florida Bar No. 297127 

- 3 3  - 



i 

i INDEX TO APPENDIX 

Document 

Staff Analysis, House of Representatives, 
Committee on Health Care & Insurance 
( J u l y  16, 1986) ( e x c e r p t s ) .  . . . . . . . . . . . . . 

Senate Staff Analysis and Economic 
Impact Statement (June 6, 1989) (excerpts). . . . . . 
Academic Task Force f o r  Review of the Insurance 
and Tort Systems, Final Recommendations 
(March 1, 1988) (excerpts) 

Excerpts from Brief of Respondent Ann Marin 
on the Merits in State Farm Mutual Automobile 
Insurance Company v. Ann Marin, e t  al., Florida 
Supreme Court Case Nos. 79,870 and 79,869 . . . . . . 

Page 

A.1-A.2 

A. 3-A. 5 

A .  6-A. 9 

A.lO-A.17 



. -  (1 I Additional authority' ir provided to khr' Department of lnsuranct 
-8s tQ thm rovhv and. approval of propertp and casualty insuranc 
fa tes .  Signific8nt changes fnctude the 8limination of " a  lack 
a reasonable drgrrm of Co~prtitfon. as a nrcrsrary element in 
finding 8 t r t r .  t o  be excssrior; $rmater authorit t o  consider marg n s t  and the 

rates 60 days bcfor 
by the - 

are used, 

inwhtmnt  incmm in approving undrrutit 
rrqufraiant th8f insurers aithmr f i l o  th thrp u e  tD .baeao+ +ff8ctivr, rubjact 
Departmane, or to f i l e  thrir ratrr 30 d8 
subject to 'di88pptOVal and art order by 't 
r X C R S 4 i V +  rrt.8. * I  

f 

( 2 )  Crrrtion oz un r i f r r s  profits  l a v  for-cokiiniicial property and 
a s u r l t p  fnrutancr that  returns excess profits t o  e l i g i b l e  
policyhaldrra uho comply v i t h  risk management guidelines. 

the availability .of property and casualty insurance t o :  

/ 

( 3 )  Establishment a'f a j o i n t  u n d k r i t i n q  ' 8 S S O C i a t i O n  t h a t  . .  ydarantce 

. .  

( a )  any person who is requited by Flori'da l a v  t o  have su:? 
nca and vho.has been rejected by the voluntary - a r k e c ,  i nsui  

o r  

c 

r 



pursuant t o  the doctrine of joint and several liability, i f  t vo  o r  m a r e  
defendants are found to be j o i n t l y  responsible f o r  causing the  plaintif 
injuries, the  plaintiff can f e e o v e r  the  f u l l  amunt of damages f r o m  any 
of the dtfandsntr whol in t u r n ,  can attempt t o  seek recovery in a 
contribution r c t i o n  against the co-defendants f o r  th8 ir  cpuitable Share 
the  damages. 

chapter 835 ( R I a I .  

Section 61.  Thir 88ctian amends s. 57,105, F.S .#  t o  provide t h a t  when tk 
court 8SS~SrleS rttornrp'r f a t s  against th8 losing party because that 
party's car in  or d+f*nsr completely lackad I J~~tici8blr i s s u t ,  that t h e  
losing pirty'~ attorney p r y  one-half of th8 attorney's fees so a s s e s s e d .  
I c  provider an :exc.aption for  an attorney vho h.as .acted- i n  good fa i th . ,  -bas  
upon the trpterrntrtfonr af his client. 

Section 62,  Under frkesent I rv ,  in Sm 768.13, F.S., immunity is establish1 
for  any perran'vho, i n  good f a i t h ,  renders emrtgrncg care OF trearrncnc zit 
the scrn8 0f.w. eaargrncy vh8rc the person acts IS  an ordinary, reaSOnab1: 
prudent man vould hrve acted under thy s m +  circumtancer. 

The a c t  prowid88 adbitfan81 immunity for any petsan licensed t o  p r a c t i c e  
medicine who rrndrrr coretgincy care i n  response t o  a 8sodc blue" emerqenc: 
v i c h i n  a hospital or trauma center ,  i f  he acts  as a rtasanably prudent 
person licensed t o  practico medicine vho vould hrve acted under t h e  same c 
s imi l a r  ci r c w  t a n c i r  

Seetion 6 3 .  Thir sact'iqn creares  a five-mrmbet Aeadesoic T a s k  Force  f o r  
aeviev of chc Insutqtcc  and Tort Syszcms consiscinq of t h e  presiden: o f  

n 



Liability rnrurancr/tort 

Refom 

AinrLyli8 o f  CS/CS/Str 4 6 S ,  
3 4 9 ,  592, 6 9 1 ,  6 9 9 ,  700, 701 
702, 916, 977 L 1120 by Carme& Cornrl t t rr  
and Senators KaiF, arrron, Kltkprtttck, 
Vaqt, Crrvford and othrFS 

... . Wng other tBlnqs, tha b i l l $  

11 
rrinsutrncr ud Clotfda 1murmc.a rrshrngrr (nee. 3 )  8 

iutharttar financial ttutirutfonn t o  partlciprtr ln 

S l  cfmatu 8 prwrrty cuuafty i n r u r ~ c e  rxeetr  profiu l r v  
Irtco .lo)# 

7) 

vrtertnrtirnr, lrnd s u ~ * y o r s ,  a d  fnsutrncr agents t o  re l f -  
fnwrv ( s r a .  1 4  6 1 5 ) ;  

-8ndr the t es aC hrbtth Carl Q#VfdetS tbit can self- 
fnrute a d  ruthor F tes CPAS, atehlte~e~, rnginrert, and 

8 )  rrtrbtithrr noticr requirement8 for crnctllrtion, 
nanrebavaL, and tenrvrl  of premium o t  comarr~lal liability 
~ & ~ G t # S  (88C1 16); 

9 )  trrcr. 26-41): .. ruthoritrr th8 creation of coarercht ralf-tnrurancr fucds 

. .  A *3 



\ 

DATE : rnr  5 .  1 9 8 6  I 

Other than under Ch. 4 4 0 ,  F.S*, which exampcs rmployrrr vho 
mrinerin vorkars' cornpensacion insurance for  che ErnrIit of  
the ir  amp~oycrs from a l l  liability l o r  drmagmr aris ing out a t  
voFk-CIl&tld injuries, 1. 6 2 7 . 1 3 7 ,  F.S. relating to the 

recovery o f  ndncconamtt drslrpet by injured persons. 
ocher trDa a t  p.rsmr1 injury c u e s ,  there is no lfmir t o  the 
u ~ u n c  
Tha b i l l  sets  a maxim- sm~unt of noneconomic damagar fhaf may 
ba avlfdmd t o  any person entitled thereto in 4ny action f o r  
ptrronri injury o r  Wrongful drbch ac t4S0.000. The provisions 
O C  t h i s  S r c C f O A  vould apply  t o  any C 1 u 8  of  &ction f i led on o r  
af ter  J u l y  1, 1916. 

autopobil. r#-frUlt &4V, t8  tb Only S t l t U L e  which limits the 
In  a t 1  

aonrcoaoaie PIlPrqrr a p a n t i f f  may r ~ c o v e r .  

Smctfon so, 
Prior t o  1973. PLoridr adhered La thm lrqrl dectrtnr of 
'contributory neqliqrnca.' contributory neqliqenci provided 
th8c b plaintiff vho vas prrtirlly rrrparuible for tnjurier 
c r u d  by b nipligrnt detrndrnr could b. r o t r l l y  brtrrd fraP 
recovetinq Crow char drftndmr. 
Court abLL$hM conetibutow n,e@l$mcm m n d  adopcrd thr 
daerlkr at~etoaprrrtivr n.pligencr*. $re Cfmrn v. JoneaO 
280 s0.24 I l l  ( 1 9 7 3 ) .  CarPgmrtivm n l p i i p m %  m u m  b 
p l a h t i F f  who is partially rrrpnrtblr for his injuries t a  
raeoief from n i  tiqent defendant. Under COlpatatfvr 
n l i  mncm, & el4 7 nttff'r coral j w n c  rqrinrt m neqlipen! 
dgm&t i 8  rrdued by t h e  partantrpe a t  tAe plrintiLf*+ 

~ b r  princip~rr of comparrtivr neqligtner arm also applicable i n  
c u e s  h V O l V f n 9  multiple drfendrnu, vtth f r u l t  beinq 
apportioned awn ? a l l  ne ,$ant mrl$"es urd tba plrlnrifI's 
total d u r g i s * b e  n9 diva among f sa parties rccordlnq t o  
chair ptOWrtfOnAta drgr8e ot fault. nOwrVmt, in  thrrr c u e s ,  

wte than thmir proportionate rllrrmr oI the d a q e s ,  pursuant 
to thm doctrine of joint and saver8L LfcbiLlti. 
docrrinm it tvo o r  more drrrndurtr are round t o  be trrporulblc 
t o t  causing thr plaintiff's injuries, chm p18lntlLI can recover 

Under the b i l l ,  joint and rmrmral LirbiLlcy rpplirr to a l l  
c u e 8  i n  v h k h  tha w a r d  for d.upm$ doer nor a r c e d  S25.000. 
I n  e m u  i n  uhich the award ot  drupes is qtrmcmr than fZS,dOO, 
llabiltty for damages i t  b i r d  on each parry's proportionrte 
f I U 1 C ,  rxcrpt thrt each drfendrnt vha is w c e  &t fault than the 
s l r t u n t  is j o i n t l y  and revrrrlly liable fo r  a l l  rconomic 
d r u  rs. 
lirb f l i r y  w u l d  also not apply t o  actions vhith Chl t8gtSlrture  
h u  rrndrtd that the  dactrfno apply: rpeslf icafly chaperr 4 0 3  
(rnvironrrnral llutton) chaptrr 49a t land s a l e s ) ,  chapter 
517 (recurtt ierr chapter S 4 2  (rnrittwtl  a d  chapter 195 
(Rteor. 
Under the b i l l ,  neither the  coure nor the  rctorna S voukd be 

the jury.  t h e  t r i e r  of f a c t  WQuld b* required to Specify t h e  

tn 1973, the  tlotida Supreme . 

Sluff. 

One 01 IDf* Of th8  defrndantr M Y  Ultfutaly b8 forced t O  p b y  

Undar t h i s  
. 

t A m  fuU muat of damages ;tor any on. 0: tlau. 

The bill's modlfiied version oL joint and rrviral 

p e r m l t t l d  Cb discuss j o i n t  and s r v r r r l  tC&biLLty I n front Of.. 

1 



f 

Stction 6 1 .  

This section mends 3. 57.105.  F.S., t o  provide that vhen the 
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rrprarurtrtlaris o f  h i s  cl ient .  
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. .. 
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L. 
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r r r p n s i b i l f t y )  &ad 1. 459.0065, F.S., (00 flnulefrl 

o. . -  - . W W S i h t l i C ~ > ' f r O ~  January 1, 1989 t o  October 1, 1996. 



ACADEMIC TASK FORCf 
FOR REVlrCV OF THE 

INSURANCE AND TORT SYSTEMS 

FINAL RECOMMENDATIONS 
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Basrd upon COn8id.ratiOn of a l l  th0.r t r ~ t o r ~ ,  am Task 

Forer rrcomandr that tha camparrtivm fault pfOVi8ionSL' of thr 

1986 A c t  should ba rmp1ac.d With modffhd camparativr f a u l t  

provisions that incorporatm tha following fmnturms. 

1. No plaintiff may f m C 0 V r r  i n  an action brought in 

noqligoncr, product strict liability, and breach of 

impliad warranty, Inc luding wrongful dmath actions 

brought undar tho.. thaorimr, if thr plaintiff's 

pmrcmntagm af  f a u l t  was m o r m  than tha cumulatlve 

parcmntaqe of  f r u l t  allocatad to a l l  dafandants in the 

act ion.  

2 .  T n m  jury should bm informod o f  tha rffactr of its 

f i n d i n g 8  on thm mntitlrrnont of thm plaintiff tp 

rmcovmr . 
b* uMdS.v_. r . l t i .b i l l tu  

~ 0 t h  b a r k  forau of  comparativm n.pligmcm impoae numerous 

rrcondary policy ehoic.8 for d~cision-rn8krrr. Tho most 
important inmum is how multiple tortfmrnrrm rhrrm tho financial 

liability for infurlma to tha claimant. Tha traditional common 

law rpprorch v8n OM of " j o i n t  and 88vmt81a lirbility i n  which 

any on. of +ha d m f m d a n t a  wai liabilr for the m t i r m  amount of 

tha plaintiff's j-t. T h m  plaintiff could collmct only once 

for h i s  duagam, but his rtcovrry o f  fu l l  damag.8 was facilitated 

mvon in thm wult that  onr o f  the c o - d ~ f u ~ d a n t r  w18 judgmmnt- 

proof or bmyond the j u r i d i c t i o n  of tho coUfL. In roernt years, 

1010. C0-8" md lag~81rturrsfg h a w  taka +ha opporitr approach 

o f  pura 8mvaral l 1 8 b ~ l i t ~ o  which p r w i d u  that 8 dofmdant 1s 

only lirbia f o r  a ptoportionata rh8ra o f  tho j u d g ~ ~ a t  barad upon 
- .  
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a cornpatiron O f  it8 rrhtiV0 d.gre. Of fault  cmparmd w i t h  the 

0th.r dmfandant8. XoStr Statms currantly rota in  joint and 

several liability,” but a few StatUtrS impoar o n l y  s:r=ral 

(proportionat.) l i a b i l i t y  upon a dmfmndant whose nmqligancm was 

less than the plaintiff’s and j o i n t  and savrral a8 to all the 

A rummy of 1987 lrgislation shows that  f o u r t a m  s t a t e s  

anactad law8 modifying tha common law of j o i n t  and saveral 

liability. (proportionaLc) 

liability, two adoptad soma varrion o f  reapportionad savrral 

liability, and 8mvm.n adopted some kind of hybrid, modifying j o i n t  

and savmral lfrbility short of pure proportionrtm l h b l l l t y .  23 

Florida’s 1986 Act24 adopt8 ravrral (proportionate-) 

liability, axcmpt for intentional tortr, da8ignat.d statutory 

t o r t s ,  nrgliganc8 j u d g m ~ ~ t r  not O % C 8 * d h g  $25,000, and f o r  

economic damag.8 8# rg8in.t a dafmndant who is not l m . 8  nagliqent 

than p l a i n t i f f .  Joint and savmral liability i 8  rmtainad for the 

rxcapted catrqoriar. 

rest. 2 2  

Piva of the88 adoptad pura SaVmral 

Thm Tark ?orcr ha8 considared a rangr of altarnatives 

including joint and ravaral liability, 8aVmrtl (proportionate 

l h b i l i t y ,  rmapgortionmd (percent  o f  pmrcrnt) re-zeral 

liability, rmvrtrl (proportionate) liability for drfandants less 

a t  faul t  thur pl.intiff, no liability for dmfmdantr l a s s  a t  

frul t  t&m pl.intiff, a8 wall as rmtaining +hm ba8ic 8chrma of  

t h m  1986 A c t .  

Thr b8ric rrgmant h favor of abolirhing j o b t  and saveral 

liability is t h a t ,  oncm thr  comparativm f a u l t  p r i n c i p l .  i s  



I 

T 

accrptad am govaminq lilbility, no dafmdmt ahould hrva to pay 

mot. man the 8hr8 Of drug@. tha t  com.8pOnb. to hi8  sharm of 

f a u l t .  mrn argummnt for rrtaining j o i n t  and 88VaZai liability 

amphasiz88 t h r t  aach drfrndant W I 8  a nmcamrary causa of 

plaintiff '3 lnd iVi8 ibh  injury (r.Qardlras of how rrlativr fau l t  

is as8ign.d) and rhould ba held a C C O U t r b l m  so an to provido the 

optimal opportunity for plaintiff to eollrct hi8 nmt damaga avard 

(after t h m  appropriate deduction for hf8 comparatlv8 nrgligancr). 

Hybrid rtatutms, U k r  Florid8'8 1986 A c t ,  QbVlOU8ly s tr ive  

for  somm apptopriatr brlanc. batwarn tha8r competing policies, as 

racommrndmd by thm Ammrican Bar Asrociation'r 

. 

pp 

Aswan G Q m a i u h  fp ZanESYa &&a TDrt u a u & y  SYrt.mr (1987) *2s 

The rrtrntion ef joint and aavaral liability for 'smaller cares 

atteapts to anhuica COlhc+ion and avoid complrvity i n  thos8 

~ 1 . 8 ~ ~  whilm still providing proteetion rprin8t the potential 

in8quity O f  @@damp p0Ck.t' liability for  tha antirr judgment in 

larymr cuam8 what. that i 8  morm likmlg to ba a mmrioru problam. 

Thm rotantion of j o i n t  and rrvar8l liability for aconomic 

damage., a8 applied to 8 high-fault dmfmndant, rmcognizer an 

implicit  priority for aconomic lormr and app1i.r it SO as to 

avoid tha potonrial m i t y  of "damp pockat" liability for a 

dafandmt vho is lrrm 8f fault than tha p h i t i t i f f .  

Tha T8.k ?orcm grrr.rally baliovr8 th8t +ah brlancrd policy 

choicr should k givan 8 chmco t o  work. I t  rmcorundn tha t  the 

statutory t&ruhold ahould ba rai8rd from $25,000 t o  $ 5 0 , 0 0 0 ,  in 

order t o  approximat. Mfm closoly tho point at VaiCa wrrr idinq 

conemma rbwt tho potintirl lnmquity oe pock.+* liability 

8rm likmly t a  kol. WrUflt. 
- 1  
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IN THE SUPREME COURT OF FLORIDA 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Petitioner, 

vs. CASE NO. 79,870 

ANN MARIN; MARIE G. FABRE and 
EDDY W. FABRE, 

Respondents. 
I 

W I E  G. FABRE AND EDDY 
W. FABRE, 

Petitioners, 

VS, CASE NO. 79,869 

A” MARIN and STATE FARM MUTUAL 
AUTOMOBILE INSURANCE COMPANY, 

Respondents. 
I 

BRIEF OF RESPONDENT ANN MARIN ON TBE MERITS 

GROSSMAN & ROTH, P.A. 
2665 South Bayshore Drive, Penthouse One 
Grand Bay Plaza 
Miami, Ha. 33133 
-and- 
PODHURST, ORSECK, JOSEFSBERG, 
EATON, MEADOW, OLIN & PERWIN, P . k  
25 West Flagler Street, Suite 800 
Miami, Florida 33130 
(305) 358-2800 

By: JOEL D. EATON 
Fla. Bar No. 203513 

A. l o  
LAW OFFICES. W ~ ~ U R ~ ~ O R S L C K J O S L F S ~ E R O  EATON MLAWWWM LPERWIN. PA -OFCOUNSEL WALTER n. BECKWAM. JR 

25 WEST FUGLER STREET - SUITE aoo. MIAMI. FLORIDA ~ I K ) - I ~ ~ o  
t s o s l ~ w o  
















