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PRELIMINARY STATEMENT 

In this brief, Petitioner Robin Krivanek, Hillsborough County 

Supervisor of Elections, will be referred to as Petitioner or 

Supervisor. Respondents, Take Back Tampa Political Committee, Inc. 

and Richard M. Clewis, 111, will be referred to as Take Back Tampa 

or Respondents. Tampa City Charter Section 10.07 will be referred 

to as the Charter or Section 10.07. The District Court's decision 

is included in the Appendix to this brief at Tab 1 and is referred 

to as IIOp. . I1 All emphasis in this brief is supplied unless 

otherwise noted. 
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SUMMARY OF THE ARGUMENT 

Petitioner, Hillsborough Supervisor of Elections, urges that 

this Court invoke its discretionary jurisdiction available under 

Article V, Section 3 ( b )  ( 3 )  of the Florida Constitution on the basis 

that the decision below expressly affects a class of constitutional 

officers, namely all Supervisors of Elections. Prior to this 

decision, this Supervisor conducted herself like all Supervisors in 

the state and abided by a 1987 advisory opinion of the Secretary of 

State, Division of Elections. Specifically, Opinion 87-16 advised 

all Supervisors that they should not verify the signatures of 

petitioners whose names have been Ittemporarily removedtt (purged) 

from their registration books pursuant to Section 98.081, Florida 

Statutes. 

0 When the Supervisor attempted to verify the signatures on Take 

Back Tampa's petition in the above-referenced manner, the courts 

below mandated that the Supervisor ignore the Division's opinion 

and verify the signatures of purged electors on the subject 

petition. Petitioner has filed a Notice of Appeal and now urges 

that jurisdiction vest with this Court as the opinion below not 

only impacts this Supervisor, but moreover it expressly, directly 

and exclusively affects all Supervisors of Elections in Florida. 

IJI)\plending\KriTpa. brfi0.l iv 



STATEMENT OF THE CASE AND FACTS 

This case arises out of an attempt by a voter and a political 

nization, Take Back Tampa, to place a referendum repealing a 

local ordinance on the ballot in the next city election. The 

relevant local ordinance governing the procedures f o r  placing such 

referendums, Section 10.07 of the City of Tampa Charter, provides 

as follows: 

The qualified voters of the city shall have 
power to propose ordinances to the council or 
to require reconsideration of any adopted 
ordinance by petition signed by the electors 
of the city equal in number to not less than 
20 percent of the electors of the city 
qualified to vote at the last general 
municipal election; the form and content of 
such petition shall be as provided for under 
the provisions relating to recall of officers 
as herein provided. If the council f a i l s  to 
adopt an ordinance so proposed or to appeal an 
ordinance so reconsidered, the qualified 
voters shall approve or reject such ordinance 
at a city election provided that such powers 
shall not extend to the budget or capital 
improvement program or any emergency 
ordinance, or ordinance relating to 
appropriation of money, levy of taxes or 
salaries of city officers or employees 
(emphasis supplied). 

On August 15, 1991, Take Back Tampa filed a petition with the 

Supervisor of Elections undertaken pursuant to Section 10.07. In 

accordance with the Charter and Section 100.361, Florida Statutes, 

the Supervisor evaluated the signatures on the petition in order to 

determine if the petition contained valid signatures of qualified 

voters ttequal in number to not less than 10% of the electors of the 

city qualified to vote at the last general municipal election.tt 

The Supervisor determined that 123,093 electors of the city were 

ttqualified to votett in the last general municipal election and 0 
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calculated that ten (10) percent, or 12,310 signatures of qualified 

voters would satisfy the requirement of the Charter.' 

In accordance with her standard procedures, and upon the 

advice of the Secretary of State-Division of Elections, the 

Supervisor searched her computer files to ensure that each signing 

party was included on her list of active registered voters and had 

not been removed in the purge conducted pursuant to Section 98.081, 

Florida Statutes.2 If present on the official list after the 

purge, the Supervisor verified each signature on the Take Back 

Tampa petition and confirmed that the address included with the 

signature was located within the city limits. On September 3 ,  

1991, the Supervisor informed the City that Take Back Tampa's 

petition contained only 12,130 qualified signatures, 180 signatures 

short of the 12,310 that she had determined were required by the 

Charter. 0 
On September 27, 1991, Respondents filed a Petition for Writ 

of Mandamus in the Circuit Court in and f o r  Hillsborough County 

seeking to require the Supervisor to count the signatures of 4 6 2  

'The determination of 123,093 excluded City electors who were 
on the inactive voter list at the time of the last general 
municipal election. 

20n May 16, 1991, the Supervisor had initiated her regular 
biennial process of removing the names of inactive voters from the 
official voter registration books pursuant to Section 98.081, 
Florida Statutes. On that date she mailed a post card to each 
elector who had n o t  voted in any election, or made a written 
request updating his records, within the preceding two years in 
order to determine if the status of the elector had changed. On 
the post card the Supervisor requested that the recipient update 
her records, sign and return the post card within 30 days. In 
accordance with Section 98.081(1), Florida Statutes, after the 30 
day period, the Supervisor purged the names of those electors who 
failed to return said post cards from the official voter 
registration books. The purge began on June 21, 1991. 

0 
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persons who signed the petition but whose signatures were not 

counted by the Supervisor as they had been removed from the 

registration books during the June 21-22 purge. The Court entered 

an alternative writ in mandamus on September 30, 1991, commanding 

the City Clerk and the Supervisor to show cause why a peremptory 

writ should not issue. The Court entered its order on petition for 

writ an November 22, 1991 and issued a peremptory writ on 

November 25, 1991 requiring the Supervisor to count the signatures 

even if they had been purged pursuant to Section 90.081, Florida 

Statutes. 

The Supervisor appealed this decision to the Second District 

Court of Appeal. On July 1, 1992, that court affirmed the issuance 

of the writ requiring the Supervisor to count the signatures (!!if 

otherwise validtfi) . 
Petitioner timely filed its Notice of Appeal requesting that 0 

this Court invoke its discretionary jurisdiction pursuant to 

Article V, Section 3 (b) ( 3 )  of the Florida Constitution and Rule 

9.030(a)(2)(A)(iii) Fla. R. App. P. on the basis that the decision 

of the District Court of Appeal expressly affects a class of 

constitutional officers, namely, all Supervisors of Elections in 

the state. 



ARGUMENT 

On behalf of all the Supervisors of Elections, Supervisor 

Krivanek requests that this Court exercise its discretionary 

jurisdiction under Article V, Section 3 ( b )  (3) of the Florida 

Constitution and pursuant to Rule 9.030 (a) (2) (A) (iii) , Florida 
Rules of Appellate Procedure, on the basis that the decision of the 

Second District Court of Appeal l'expressly affects a class of 

constitutional officers.11 

Contrary to the plethora of cases analyzing llconflict 

jurisdiction,Il this Court has had limited opportunity to opine on 

this provision. In State v. Robinson, 132 So.2d 156 (Fla. 1961), 

this Court granted a petition to review the appellate court's 

decision by certiorari on the basis that the subject decision 

affected the It jurisdiction and duties of all justices of the peace 

of this state." Robinson was followed by Florida State Board of 

Health v. Lewis, 149 So.2d 41 (Fla. 1963), wherein this Court spoke 

to this constitutional provision as follows: 

The obvious purpose of the subject 
constitutional provision was to authorize this 
court to review decisions which, in the 
ultimate, would affect all constitutional or 
state officers exercising the same powers, 
even though only one of such officers might be 
involved in the particular litigation. 

Likewise, in Richardson v. State, 246 So.2d 771 (Fla. 1971), 

this Court concluded that it had jurisdiction as the decision below 

ultimately affected all prosecuting attorneys and trial judges 

insofar as it interpreted their duties. 

JJD\plcading\KriTpa.brflO3 4 



Although in Richardson this Court recognized its jurisdiction 

on the basis that the lower court's opinion affected two classes of 

constitutional or state officers, viz, prosecuting officers and 

trial court judges in the exercise of their respective powers and 

duties, this Court receded slightly from that opinion shortly 

thereafter when it concluded that it may have opened its 

jurisdictional doors a little too wide. Spradelv v. State, 293 

So.2d 697 (Fla. 1974). 

In receding from Richardson this Court provided as follows: 

This jurisdictional holding of Richardson,  
however, if literally followed, would mean 
that this Court had jurisdiction to review 
nearly all cases, both civil and criminal, 
because nearly all decisions which review the 
actions or  rulings of trial judges impose upon 
other trial judges a requirement to follow the 
law as stated therein similar situations. 
Likewise, any decision concerning the 
propriety of the actions of a prosecuting 
attorney imposes upon all prosecuting 
attorneys the duty to henceforth follow the 
law as therein decided. Swadelv, 293 So.2d 
at 700. 

However, even in the course of receding from Ri~hardson,~ this 

Court still recognized that certain cases satisfy the requirements 

of this constitutional provision provided the following guidance: 

'The facts of this case are clearly distinguishable from 
Spradely and Richardson as those cases involved renegade 
prosecutors who violated clear rules of criminal procedure adopted 
by this Court. In contrast, the Supervisor here followed the only 
express guidance available (Advisory Opinion 87-16) and has 
suffered ever since. In receding from Richardson the court in 
Spradelv sent the message that it would not review every ruling by 
a trial court an the effects of non-compliance with established 
rules by prosecutors. That decision, however, merely limits but 
does not eviscerate this important constitutional provision. 
Article V, Section 3 ( b )  ( 3 )  remains applicable to review of . . .  . 

decisions which, as here, directly and--exclusively affect the 
duties of a particular class of constitutional or state officers. 
Spradley, 293 So.2d at 701. 
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A decision which "affects a class of 
constitutional or state officers" must be one 
which does more than simply modify or construe 
or add to the case law which comprises much of 
the substantive and procedural law of this 
state. Such cases naturally affect all 
classes of constitutional or state officers, 
in that the members of these classes are bound 
by the law the same as any other citizen. To 
vest this Court with certiorari jurisdiction, 
a decision must directly and, in some way, 
exclusively affect the duties, powers, 
validity, formation, termination or regulation 
of a particular class of constitutional or 
state officers. 293 So.2d at 701. 

The case at bar is precisely the type of case that this Court 

was speaking to in Smadelv as the decision below uniquely and 

exclusively impacts on the duties and powers of the entire class of 

Supervisors. The decision at issue here expressly4 affects all 

sixty-seven (67) of Florida's Supervisors of Elections. In the 

opinion below, Judge Danahy stated that the single issue on appeal 

was "whether those petition signers whose names had been 

temporarily withdrawn from the Supervisor's permanent registration 

0 

books were 'qualified electors' for the purpase of signing the 

petition@' (op. 2). Both courts below recognized that the 

Supervisor was not acting unilaterally in rejecting the petitions 

at issue but was instead relying upon the Secretary of State, 

Division of Elections Advisory Opinion 87-16 which provides in 

pertinent part as follows: 

An elector whose name has been temporarily 
removed from the registration books pursuant 
to Section 98.081(1) I Florida Statutes, is not 
on the registration books when a supervisor is 
verifying the signatures on a petition, the 

4School Board of Pinellas County v. District Court of Appeal, 
467 So.2d 985 (F la .  1985) (ttexpresslytt in this context means within 
the written district court opinion) ; c.f. Jenkins v. State, 385 
So.2d 1356 (Fla. 1980). 
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supervisor may not verify the elector's 
signature f o r  a petition. 

The issue of petition verification is one regularly faced by 

all Supervisors in the state as they each perform their duties. 

The decision below not only directs Supervisor Krivanek in the 

I1propertn way to verify petitions, but effectively provides such 

instruction to all the Supervisors of the state. All sixty-seven 

(67) Supervisors evaluate who is a qualified elector on numerous 

petitions for purposes of placing candidates and referenda on 

ballots on a regular basis and for twenty (20) years have relied 

upon and acted in accordance with Attorney General and Division of 

Election Opinions in verifying signatures. The decision below has 

created significant confusion among these constitutional officers 

as there now exists uncertainty as to which signatures should be 

verified as qualified electors .' 
Specifically, the fourteen (14) Supervisors of counties 

falling within the jurisdiction of the Second District Court of 

Appeal are clearly bound by the decision below. The remaining 

fifty-three (53) Supervisors are now faced with the conundrum of 

whether they should carry out their duties as they have been in 

conformance with Attorney General Opinions, Advisory Opinion 87-16 

and State ex rel. Kvle v. Brown, 167 So.2d 904 (Fla. 3d DCA 1964), 

or in accordance with the opinion below. At the end of the day the 

minority of Supervisors (14) must count as qualified electors those 

names purged pursuant to S 98.081 whereas fifty-three (53) 

'The undersigned is personally aware of inquiries from at least 
five Supervisors who have inquired into the status of this case in 
order to evaluate its impact on their own petition verification 
procedure. 
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Supervisors will perform their duties to the contrary. 

The state constitution provides this Court with the discretion 

to allow jurisdiction to vest such that it can grant certiorari and 

review the opinion below as one that directly and exclusively 

affects the duties and powers of this class of constitutional 

officers. Regardless of the ultimate outcome, these officers 

desperately need a final resolution to this critical question by 

this Court in order to continue to fairly and consistently fulfill 

their constitutional and statutory obligations. This Court should 

come to the aid of these constitutional officers and finally 

requests that this court grant certiorari on the grounds stated 

above. 

- 

Emglide \C. kton 
Cf-$+dttO+-Y 
F . ar No. 309559 

Fla. Bar No. 829129 
Post Office Box 1110 
Tampa, Florida 33601 

Counsel for Petitioner 
(813) 2 7 2 - 5 6 7 0  
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I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished via U . S .  Mail to G. Donovan Conwell, 

Jr., Esquire, Post Office Box 1438, Tampa, Florida 33601, this 

day of 

M t  ~bunty Attorney 
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IIZ TIlE DISTRICT COURT 01.' APPEAL 

O F  FLORIDA 

SECOND DISTRICT 

ROBIN C ,  KRIVANEK, Supervisor ) 
of Elections, E i l l s b o r o u y h  
County , 

) 

) 
i 
1 
) 
1 
) 
1 
) 
1 
1 
1 

,) 

Appellant, 

Case No. 91-04045 V .  

THE TAKE BACK TAEIPA PQLITICAL 
COKKTTTEE and RICHARD M. 
CLEWIS, I n ,  

Appellees. 

Appeal from the C i r c u i t  Court  
f o r  ailisborough county; Guy W, 
Spicola, Judge. 

Lynn Cash, Assistant County 
Attorney, Tampa, and Yeteva K e m p  
Hightower, Aae i s t an t  General 
Counsel, Tallahassee, f o r  
Appellant. 

G .  Donovan Conwcll, Jr., of Fowler, 
White, G i l l e n ,  i3oggs, ' J i i l a r e a l  ~r 
Banker,  P . A . ,  Tampa, f o r  Appellees. 

DANAIIY, Judge. 



whether those p a t i t i a n  Gignera Whoa0 namaa had baen temporarily 

withdrawn from the Supervisor's permanant registration booka were 

')qualified alectorcl' for the purpose 02' s i g n i n g  t h e  p a t i t i o n .  

We agree w i t h  the c i r c u i t  c o u r t  t h a t  they wore and, accordingly, 

aff i rm the  issuance of t h e  writ r e g i r i n g  tho Supemiso r  t o  count  

their signatures if otherwise valid, 1 

The p e r t i n e n t  facts  of this Case are summarized afl 

The appellees, The Take Back Tampa P o k i t i c a l  Cornittea fol lows,  

r;nd its chairman, Richard 14, Clewis, 111, [TBT] initiated a p e t i -  

t i o n  drive which sought: to put to a city-wide Vote  the question of 

repealing city ordinance 41-88. 

10,07, authorizes such an election if a referendum p a t i t i o n  

The Tampa city char te r ,  section 0 
certified as signed by a requisite number of qual i f ied electors, 

i . 0 . ,  registered voters who l i v e  i n  the c i t y .  

drive,  the Supervisor withdrav from her permanent ragistratLon 

bookg th@ nam€aB of rcjgistered vatera who had not: voted in the 

last two y e a m  and who had not returned a respo~ea card to her 

indicating they wished to remain voters. SectSon 98.0al(l) of 

t h e  Election Code required hor to accampliah thia procedure at 

wrna time dur ing  each odd-numbered year .  

I*IarnBB arc I l t empora r i ly  WithdrbWn'' but not. y ~ t  "rQmOvad" under the 

During the p a t i t i a n  

A t  thia point, t ho  

-_ -- -..... 

I 
its order, tha E u p e z V i s o r  raiaae only iauuees involving statutory 
construction, and we d a c i d o  t h o  ca&8 on thoua ground5 alone.  

Khile tho circuit cour t .  d l s c u a ~ e s  conBtitutfona1 nspocts  in 
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c i r c u m s t n n c c s  rcquircd by section 9 8 "  0 8 1  ( 2 )  When t h o  pet: ion 

was s u b m i t t e j l  to t h e  Supamisor ,  

t.ures of those registered voters s h e  had temporar i ly  withdrawn. 

Without those signnturca, t h e  p e t i t i o n  d i d  nat havo the raquiaite 

number for certification by the S u p e r v i s o r  i n  order to place 

the question before the en t i r e  city eloctorate.2 

w a s  granted a w r i t  of mandamua to have the Supervisor count  the 

signatures she had n o t  countac! previously if they were otherwise 

valid. 

resulted i n  a determination that t ha  petition contained a 

sufficient number of valid signatures to place the issue on the 

b a l l o t ,  C:AL also appealed the issuance of the  w r i t  arguing t h a t  

the circuit court's construction of the statute--which cornpellad 

she refused to count the aigna- 

TBT &ought and 

The supamisor complied w i t h  the w r i t  of mandamus which 

har to count a& registered voterg persons not 0x1 her pemsnsnt 

registration baoks--was contrary to legislative intent. 
0 

Xn deciding this case, we are aided by the comprehensive 

analysis in the final order of the circuit court which includes, 

in pertinant part, the following: 

ISSUE I: 
- from the voter  r e q b t r a t i o n  list to p e t i t i o n  the  city 

Eligibility of Xlactors temporarily withdrawn 

Tha first iaaue before the court is whether the  
Supervisor may be commanded ta Accept signatures of 
electora who were temporarily removed, or in the 
procas~ of being  temporarily remavsd, from the ac t ive  
voter r e g i s t r a t i o n  list at ths time the Supervieor waa 
attempting to verify t h e  signatures on t h e  petitionb 
Tho relevant ;  facts presented to the court are that on 

There were G t h e r  issueEi boforc the circuit court concerning 2 

technical  dofeccs i n  the petition wh1.ch cauged c e r t a i n  signatures 
to 40 uncounted.  Those LSSIIPB are  n o t  befora  this c o u r t .  

- 3 -  



May 1 ~ ,  1991, p u r s u a n t  to Roccion  90.081 (1) , Florida 
S t a t u t e s ,  t h e  Supervisor  of E l f i s t i o n s  f o r  Hillsborough 
County mailed forms to all registered v a t e m  w h o  had 
not voted in the l a s t  t w o  yaar,?. O n  Juna 21, while TBT 
wag circulating tho referendum p e t i t i o n ,  tha Supurviaor 
compiled a list of over  25 ,000  elector0 to be withdrawn 
from the a c t i v e  voter r e g i s t r a t i o n  list. Of the fdgna-  
turras on the p o t i t i o n  a t  ~ G S ~ B ,  the Supervisor rejected 
462 becauso the a l e c t ~ r s  who signed had bean temporarily 
withdrawn pur~uant to Section 98.081(1). Tour hundred 
and tan of these elector8 were withdrawn during the 
pendency of the p e t i t i o n ;  52  had been rsmovsd p r i o r  to 
tha circulation of the p e t i t i o n .  Tha Supemisor: df8 
accept uignatures of persona being removed from the 
list if they signed t h e  p a t i t i o n  before JUDB 21, the 
date the  S u p s r ~ l s o r  began removing names frm the  list. 

The procedure f o r  periodically updating t h s  
xegiatration rolls is s e t  out in Section 98.081, 
Flor ida  statutes. The p e r t i n e n t  provisiong o f  this 
sect ion read aa follows: 

(I) During each odd-numbered year, the 
Quparvic;or shall mail, t o  each elector who, 
during the paat  two ysetrs, did not vote i n  
any a l e c t i a n  In the county or d i d  not make a 
w r i t t e n  rague~l t  that his r eg i s t r a t ion  records 
ba updated, a fom to be filled in, signed and 
re turned by mail within 30 days after the 
notice i a  postmarked, The form returnad shall 
advise the supervisor whether the  electof's 
atatus has changed from that of the recjictrgl- 
tion record. 
f o r m  within this period sha l l  have the ir  name# 
withdrawn temporarfly from registration booka 
, . The list of elsctora temporarily withdrawn 
shall be pasted at the courthouas. 
List is compLeted, the supervieor ohall provida 
a copy thereof, upan requaat,  to the chaiman 
of t h e  county executive committee of any 
political party.  . . A name shall be restored 
to the  rogiatraticn rscorde when t h e  ~leCtOr, 
in w r i t i n g ,  makae kr,o;m to the supemhor t h a t  
bia atatus has not changed, 
shall than reinatate tha name oh the registra- 
t i o n  books without requiring t h e  a l ac t a r  to 
reregistor. , + 

but a mothod to bo UBad f o r  kaoping the 
permanent registration list up to data. 

Electore failing to raturn the 

When the 

. The aupafliaor 

This i s  not a rsregiBtration 

(2) The name of any alector temporarily 
withdrawn from the r a g i s t r a t i o n  booka shall be 
removad from R U C ~  book6 If the elaotor f a i l s  
to respond to t : ?~  notl.co mailed Fraraunnt to 



r;ubsostFcn (1) within 3 y e a r s  from clla data tha 
last such yiotico was mailed to hi?,, afid s u c h  
parson  ~ h a l i  be required to rereqioter to h a m  
his name restored to the registration books. 

Tho cuperviscsr ha5 a duty under Section 100.361(d), 
Florida Sta tu tes ,  to determine whether the " p o t i t i o n  
contains tho rcquirod valid signetures.I' T h e  Supervisor 
mair.tains that she  did not breach thi8 duty when she 
rejected the 462 signatures because perBons temporarily 

I withdrawn from the rolls are no longer qualified voters .  
She argueff that t o  br, a q u a l i f i e d  elector,  Article VI, 
Soction 2, of the Florida  Constitution, requiree that 
one muat ha registered as provided by law. 
oE a parson temporarily removed Eronr the rolis, the 
Superv i so r  contends that that person is not actively 
registered until he completes the affh-mntiva act of 
notizyfng tho supervisor of h i s  status. Furthermore, 
maintains the Supervisor, the, burden should be on the 
petitioners to da t smine  whether persons signing are 
actively ragisterad, e spec ia l ly  since p8tikiOnerS knew 
that a purging process was underway when they began 
circulating the p e t i t i o n .  Finally, the Supervisor 
states t h a t  the procadure she fallowed is the same aa 
t h a t  followed in every other  county in this s t a t e ,  

In the c a m  

TBT arguee that the S u p e w i ~ o r ~ s  strict con- 
s t m c t i o n  of the  atatutory requirements violates 
petitioners' fundamental rights to vote and p e t i t i o n .  
TBT mafn tahs  that registered voters do not l o ~ e  their 
legal statue a s  electors if their nama are temporarily 
removed from the registration list, They contend that 
the l eg i s la t ive  intent on this point is clear, TBT 
points out that section 98.081(1), Florida Statute=, 
still refers to person~s withdrawn a8 "electors*" Only 
if an elector fails to n o t i f y  the supervisor of h i s  
statua after three years of being on the inactive list 
does the elector lase h ia  legal, statue as an elector 
and become raforred to a~ a Itperson" under the  statute. 
See B 98.081(2), Fla. Sta t .  In addition, TBT argues 
that Section 98.081(1) specifically states t h a t  i t  is 
hot r e q u i r i n g  reregistration, but is merely setting 
up a method f o r  bookkeeping. Therefore, TBT a r q e s  
that the Supervisor  breached her duty pursuan t  to 
Section 100.361(d) and ( h ) ,  Florida Sta tu tes ,  to count  
the number of vnlid n i c j n a t u r a s  on the p a t i t i o n .  

A ELECTCRS TE!-;POPJIRILY IJITRDRAWN FROM THE VOTER 
REGISTRATION ROLLS PURSUANT TO 8 98.081(1), FLA. STAT, 
RETAIN T I E  LEGAL STATUS O F  "ELECTORS'' 

The exercise of the right to p e t i t i o n  i s  d form of 
democratic e x p r c s : s i o n  a t  its puros t .  
right is racognlzt:ci in the ~ P i r ~ t  Amendment t c l  the 

This f u n d m e n t a l  
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irriited S t a t a s  C o n c t i t u t 1 c . t  which s t a t e n  that C o r i g r B B s  
shall maka no iaw I i b r i d q i ~ i g  t!:e froociom to p e t i t i o n  
t h e  Govarnmcnt Pcr a rec!ro~s of grievances. Florida 
~ 1 . ~ 0  recognizes t h e  riyht of its p o ~ p l o  to p a t i t i o n  tho 
government. Art, I gi 5 ,  F l a .  const.. Locally, Section 
10.07 of the Tampa City Char tc r  gives  the qualified 
voters of the city t h e  power to r s q u h a  reconaideration 
by p e t i t i o n  of any adopted o r d i n a n c e .  R l ~ o ,  ac 
s t a t e d  i n  Advisory CIpinicjn 91-01, Flor ida  D i V i n i o n  of 
Elections, the r i g h t  tc p u t i t i o n  is an  i n h e r e n t  and 
a b E Q l U t e  right i n  contrast:  to t h e  right to vote which 
derives from constitutional or s ta tu to ry  grant, 

Evan an abaaluta r i g h t ,  however, mcy be subject 
t o  reamnable ragulation, and neither party to this 
case disputes  that Sec t ion  98.G811 Florida Statutee, 
is facially constitutionai. It is w e l l  eetablishsd 
t h a t  the legialatura nay proper ly  require electors to 
regi~ter to vote and ta updnte registration recardsr 
periodically, so long as the burden impoeed is m i n i m 1  
ahd incidental. Smith v .  Srnathers, 372 So. 2d 427 
(Fla. 1979)j Williams v ,  Oasar, 350 F. Supp. 646 (E.D, 
Perm. 1972): uuprey v. Anderson, 518 P.2d 807 ( C o E o .  
3974)~ cf* Michi an State UAW Community Action Program 
Council v. +S lJ,W,2d 385  (Mich. 1972), 
BVBZ", ~ W B  L m i t i n g  the  exerahe of voting rights 
should be l ibern l ly  construed i n  favor of giving voters  

Hovm 

a vai 
819 ( 
( F l a .  
1939) 
A. 2 6  

.CB. State ex rel. Whitley v. Ripehark, 192 $0. 
Fla. 1939); Baavdrnan V ,  8st&va, 323 So. 2d 259 
1975)j S t a t e  v d  Rinehart, 192 So. 8 2 9 ,  823 (Fla. 

J I n  re S m i n a t i o n  Petition of Jus t in  J-ohnson, 502 
142 (Pa, 19851~ 1951 OD, Div, of Elections FZa. 

91-01 ( F s ~ .  4 ,  199i). ';?hQ&fQre t h i s  W i l l  uphold 
only those rsstrictions on ths right to p e t i t i o n  which 
are expresljly required by law* 

E l i g i b i l i t y  ta petition is prescribed by ordinance 
and statute. Sea t ion  10.07 of the Tampa City Charter 
provides that Ifqualif ied voterg" may petition and that 
the form and content  02 the p e t i t i o n  shall be aa 
provided f c r  under t he  p r c v i s t h n  rslating to racall of 
officarrj  ( g  LCO.361(L), F l a .  Stat,), Sec t ion  100.361, 
Flo r ida  Statutes, prrsvidats t h a t  "electors of a munici- 
pality" are d i c j i b l s  t o  Bign the petition. ' tElector"  
is def ined  as beihg aynonymoc:8 with ths word Water" or 
I'q-ualifiad elector or voter . "  8 97,021, Fla. Stat. 
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prosridad by l aw ,  shail bo an eiaccor  of t h a t  
COUhty. 

The statutes ( l a f i n e  a q u a l i f i e d  elector a@ "any person 
16 years of ago who is a citizen of tile Unitad Statas 
and a l ~ g n l  rosidant of Zlorida and tha  county where 
he wishas to register" and who ragicters to vote.  
97.041(1) ( a ) ,  ? l a .  Stat. 

None af theas provisions apacifically adctreesaa 
the lQgn1 effect af being temporarily withdrawn from 
t h e  registration rolls p u r s u a n t  to Section 9B,Q81(1) 
It ia clear  that the legislature ihtended to raqukre 
electora to update their regictration records,  but 
it doe# hot necessarily follow that the Supemisor 
is correct ih assuming t h a t  withdrnwal from active 
r e g h t r a t i o n  renders electors ineligible to petition, 

Cohtrary to the Supervisoris aseartion, being 
placed on the withdrawal list is not the lagnl  
equivalent of never having registered o r  having bean 
p e m e n e n t l y  removed from the rolls. 
electors have already registered to vote ,  arid, thus, 
it has already been detaminad that these people are 
legally qualified to be electors. In addition, Section 
98-081(1), Florida  S t a t u t e s ,  states that the withdrawal 
procedum ;l@ not a reregistration, but a method f o r  
recordkeeping. 
ape not required to reregister unlike those who are 
pemanently removed. See 13 98.081(2). Rathe:, the 
statute places a m h i h d  burden on those temporarily 
rernavscl to notify t h e  &upemisor  of their status. 

Inactivated 

Thus, those  on the withdrawal l ist  

Anather distinction is that many of those whose 
name13 the SupsrviGor rey8Gled were c l e a r l y  intended 
by the aity government to be included in the petition 
p m c s s s ,  
states that a p e t i t i o n  must be signed by electcar-s of 
the c i t y  equal in number to not less than 10 percent of 
the electors of the c i t y  qualified to vote at the l a s t  
g e n w n l  municipal. election. Four hundred and ten of 
tho  name^ rejected had been on the active rolln at: the 
1neC preceding election. Thus these electors, unlike 
unregiatsrad p w x o n s ,  were counted i n  d e t e m h k n g  the 
number of signatures to be obtained on the petition. 
Tha l a g h l a t u r e  a p e c i f i c h l l y  includud t h e m  elactors ix 
the p e t i t i o n  proceas. Therefore, these electors should 
not have thnir r i g h t  to petition disenfranchised during 
an open registration period.  
484 P42d 628 ( A r i z .  1971). 

Sec t ion  10.07 of the Tampa city Charter 

S e e  Stillman v. Mnrston, 

Fur thornore ,  unlike t h a s a  who ara not ragiBtered 
to v o t e  (see 98.051,  la. stat.), thoae on the 
i nnc t i vo  list may v o t e  w e n  if t h e y  have not been 
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r cac t ivn tcd  l),ofor-u ths clasicy of the roziatrntion 
books, provided t b a r  they  olyn a n  a f f i d a v i t  at the 
p l l s  verifying that t h e i r  stntun iiae notr. changad. 
In addition, as p e t i t i o n e r  nrguad, the LegieLatura 
continued to refar to persona on tho withdrawal l i c t  
aa llelectoro,ii t he reby  indicating t h a t  t h e i r  legal 
Btatus had not changed. $00 § SO.OSl(l). 

Therefore, tho supsrvicor has overlooked impor tan t  
d i s t h c t f o n a  between t h o s a  who are n o t  rsgiatored to 
vote and those whose nameB have bean temporarily 
withdrawn from t h e  active rolls, She argues, hovever, 
that she ist compelled by t h e  a ta tuke  to purgo the rolls 
every two yea r s  of t hcse  who do not vote and t h a t  this 
purge affaata the stliltus of electma f o r  all purgoses. 
TRla i n t e r p r e t a t i o n  is tao strict ,  
liberal construction standard, the general rule fs that 
statutea providing for the revision ~f the ragiatration 
booka at s ta ted  t l m m  t o  maintain accurate record8 
will n o t  affect an sl~clor's eligibility to exercise 
of other voting rights unless Buch an intent appears 
in the statute. Sea 25 Am. J u r .  2d 6 110; Stillman v. 
Marston, 484 P.2d 628 (Ariz, 1971), Nothing i n  the 
Florida statute rogulates electors on the inackive list 
to a s t a t u s  equal to that of an uhrsgiatered person. 
on the contrary,  f o r  the above-stated reasons, It Is 
obvious that those an the withdrawal list remain 
alactors of the city, Therefore, it appenrs that the 
Supervi~lor: has not: complied with her duty to count the 
valid signatures of t h e  eleatara of the city. 

Xn keeping w i t h  a 

The s u p w v i s o r l s  application of the stntuta i~ also 
inconsistent; she places le&s raskrictions on tha right 
ta vote than on the right to patition. 
during tha three years that a permn m y  be temporarily 
withdrawn from the registration r~118, that paraon may 
vote ,  He Bay simultaneously updata h i a  atatus and 
exercise h i s  right to vdta by rrignfrrg nn affidavit at 
the polls. In con t ra s t ,  t h e  Bupaxrvisor has read Section 
98.081 to preclude u parson's riyht to patitian urrles~ 
that parson has updated h i a  e t a t u u  p r i o r  to signing t h e  
p a t i t i o n .  Placing more restrictions on the right to 
p e t i t i o n  contravenes the directive from the Division 
of Elections that  "provisions relating to the right 
to patition the goverment ahould also be conBtmad 
liberally to preserve un individual's abaoluta right 
to p e t i t i o n  their governxent," 
~lactions, Opinion 91-01. 

A t  any point 

Sea Florida Divis ion O f  

k 

~n rejecting t h e  HignhtLXrQfl of t h o m  olaators 
glacsd on tha temporary withdrawal lht, the S U p s r V i a Q l r  
raliad p r i m a r i l y  on A d v i ~ 6 s o r y  Opinion 87d16 from t h e  
Divierion of Eleotiana, S t e t e  of Florida, whiuh r t n t a a  
the following: 
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A n  olectcr :4ioso name ha6 bean temporarily 
removed from the r e g i s t r a t i o n  books pursuant: 
to S e c t i o n  38.081(l), F l o r i d a  Statutas, in n 
(311 the r e g i G t r a t i o n  books. If the elector's 
name is not on tho registration books when a 
supervisor j s  verifying the a igna tu l rm on R 
petition, the supervisor  may not vorify the 
elector*s Gigna tu rc  f o r  a p e t i t i o n .  

Ot 

This opinion is not persuaaive,  
those on tho tsmporsxy withdrawal list w i t h  those 
whose names have been permanently removed or who never 
registered. As stated previously,  such a cons t rz lc t ion  
ia not propor. Also,  the opin ioh  S t a t e s  that the 
reaaon f o r  hot accepting Gignatures from tomparariiy 
withdrawn electors 2s t h a t  it is not posaible  to verify 
a signature no t  on the rollc. 
precludas the supervisor from referring to ths signa- 
t u r e  cards on record to verify the  signatures, The 
supervigor is required by statute to maintaih these  
records because she must reactivate an elector when the 
elector makeg known to the superviaor that his atatus 
hag not changed, B 98.081(1), Fla.  Stat. Tn addition, 
the Supervisor t e s t i f i ed  at her depaslition that these 
records had not been removed from her computer files 
at the time the signatures were h i n g  verified at 
hor off ice .  ( [ S ] e e  pg. 21 of the deposition of Robin 
Krivanek[+)J 
available to verify t h e  signatures, 

Again, it equates 

However, nothing 

Therefore, t h e  supervisor has the  recorda 

The  Supervisor's [s ic]  makes t w o  final arguaents 
in apposition to accepting withdrawn names, First, 
she maintains that if she were rewired to accept 
signatures of withdrawn electors, it i~ conceivable 
that she would be compelled to accept a p e t i t i o n  signed 
only by persons who were withdrawn. Second, she arguesl 
that i nac t ive  electors should not  be permitted to Gign 
becaursd electors who were i h a C t i V E t  p r i o r  t c s  the last 
municipal eloction were not included i n  the count of 
signaturea required to petition the c i t y  pu r suan t  to 
8 10.07 of the Tampa City Charter. She argues t h a t  
if they are included i n  t h e  right to p a t i t i o n ,  they 
should likewiae ba included i n  the count of signature8 
required, theraby increasing the number of signaturea 
required considerably. 

The c o u r t  can f i n d  110 mari t  i n  the first argument .  
The o n l y  baois the cour t  can conceive f o r  excluding 
t hose  who [are] a n  the temporary withdrawal list and 
who are otherwise qualified to v o t e  might be to i h s u r e  
t h a t  whcrn the issue ia before  the v a t ~ r s  on referendum, 
aomeanc w i l l  v o t e  on it. However, t h e r e  is no rsquira- 
ment  thar.  a p a r s o n  signing a petition n u ~ t  voto on the 
iEfEuc if it i a  p u t  before  the voters!. In addition, 
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t h o s u  s ign i i ly  thc g u t i t i o n  aru auti7,Veiy p a r t i c i p a t i n g  
ih t h e  C ~ Q ~ C I C I - ~ ~ ~ C  process ,  an< t h o  c o u r t  chn f i n d  no 
L - ~ R B O I ~  to d i s t i n g u i s h  the ect 0:' petitioning from tha 
act of v o t i n g ,  f o r  these ~ U , ' P O E Q G .  

S i m i l a r l y ,  t h o  legislature has not  restricted 
the r i g h t  to petition to those ihcludad i n  tho count 
of t h a  number of signatures raqa i rad .  Concoivably, 
any one [ s i c ]  who registorad to v o t e  a f t o r  t h e  laGt 
alection could eign tho p e t i t i o n .  Tha c o u r t  canhot 
dony q u a l i f i e d  electors who sign a p s t i t i o n  their 
right ta petition eimply bacnuso ths Supervisor d i d  
not count thorn i n  ddtermining  the numer of signatures 
the  petitioln] required. 
superviaor may be correot in aasc l r t ing  that parsons 
or? the ihac t ive  list at the last olection should be 
1ncLudad in ths count because thsy are 'Iqualffied 
voters ;"  [glicj however, the mQthod of determining the 

The court: notes that the  

number of aignaturda roquirad i~l n o t  befo- r e  tha court* 
8 .  
OF TllE TAMPA CITY C M T E R  AND E 100.361, FLA. STAT. 

ELECTORS WHO SIGN A P E T E I O N  PURSUANT TO g 10.07 

HAVE CONPLIED wrTH THE WRITTEN NOTICE REQUIREMENT OF 
3 98*08l(I), F U .  STAT. 

Another corupelling argument for acceptfng tha 
s ignatwee  of t h ~ ~  electors an the inactive l ist  is 
the f a c t  t h a t  in Etigning t h e  petition, the elector has 
in effect notifiad the ~upat-trisor t h a t  h i a  status haa 
not changed. 
inactive lht were distinguishable from active voters 
in that they were raqufrad to perform an a f f i m n t i v s  
act before being yestored to act ive  status--tha elector 
lxusk make known to the Bupervisor, i n  writing, that his 
status hae not changed. The Supervisor assued that 
all those whose nams appeared on her liet had failed 
to perfom this act. Howsver, she overlooked the fact 
t h a t  the signing o f  the p e t i t i o n  W&E such an act. The 
potition contained, i n  writing, t h e  signature, current 
addxess, and precinct n u ~ 4 e r  of t h e  elector-tha same 
infomntrtcrn requested on the f o m  Gent o u t  +,a vatars 
pursuant ta g 98.089(1), F l a .  Stat. Ur.dsr a liberal 
construction of gi 98.081(1), t h e  nupervinor ahould 
r eac t iva to  a n  elector who providee the n o c a s s a q  
in format ion  on the p o t i t i o n ,  especially since the 
statute's purpose i n  maintaining accurnto reuorda could 
be achieved by nccepthg  t h e  informat ion  provided. 

The Supervimr argued that electors an the 

The Division of Eloations follows a s i m i l a r  
procaduka in using  tha information provided on the 
patition to racord 4 chango of addrodo or an active 
re  i n t e r a d  voter,  

p e t i t i o n  conntitutea nGtTce t h a t  tha oloctor hna moved 

Tha b i v i r i o n  of EL6ations Advimory 
Op H nfon 91-01 atataa t h a t  the aat of mignlng the 
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to rt new addraav w i t h i r ,  the county nnd is therefore 
cligible to s i g n  the petition in accordance with 6 
9 7 . 0 9 1 ( 2 ) ( ~ ) ,  Fla. Stat, The Superv iaor  arrjueo that 

electom on the temporary withdrawal l ist  becauae t h e i r  
status iG d i f f e r e n t  from that of an active voter. 
Again, this strict interpretation is not otntutorily 
mandated and contravenes a liberal construction of the 
applicable law. 

t h i s  procedure s h o u l d  not be followed in the ca., -0 of 

C ,  
THE PURGE PROCESS DOES NOT AFFECT ELECTORS' 
TO PETLTION 

ACTUAL TIMING OF SUPERVISOR'S PURGE m D  NOTXCE OF 
ELIEIBILZTY 

One final poinc raised by both p a r t i e s  relatea 
to the t i m i n g  of the purge and when the purge should 
be given legal effect. 

grace period had expiped ar.d she had identified the 
aamas to ba placed on the purge list. 
the operntive d a t ~  should be a data Bubaaquent to her 
review of the signatures since the ac tua l  removal of 
the names was not  complete u n t i l  sometime in October. 
The tizning of the purge iG not an issue, imwetver, since 
this cour t  has found that the aigning of the  p e t i t i o n  
constitutes sufficient n o t i c e  under H 98.081(1), 

purge process before it began circulating the p e t i t i o n  
is not relevant, 
that TBT would be circulating pet i t ions :  during the 
t i m e  in which ahe would be purging tho r o l l s  and TBT 
knsw t h a t  t h e  purge process was underway. Since the 
electors were qualified to sign and the act  of signing 
provided the no t i ce  raquired f o r  reactivation of their 
status, neither party's knowledge of the other party's 
i n t s n t i a n a  any effect: on the outcome of thi8 
deci~ion. 

The Supervisor maintains that 
June 21, 1991, is the operative date bacauae tho 30-day 

TBT argues t h a t  

S i w i l a r l y ,  whether or not TBT had not ice  of the 

It appears that the Guparvisor knew 

We agree with t h e  c i r c u i t  m u r t  that t h e  legislature 

h a s  ;lot sxproaaly ravcaied what legal statuo waa intended 

during the intarim period a f t e r  the altrctar ha6 been placed 

on the "temporarily withdrewn" list purGuant to sac t ian  98.081(1) 

but before being itremovedtt from tho r e g i s t r a t i o n  books pursuant  

to section 98.081(2). The legislnturo has ,  however, c l e a r l y  

sxpreased its intention t -ha t  a gualified elactor remains 

0 
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"qualified" for- t h r e e  y a ~ r : ~  L u f G r o  tho q u a l i f i c a t i o n  is d e f i n i -  

t i v e l y  laat becnuso it is on ly  after that thrt-ca-year porlod has 

passed t h a t  the par son  mast r e y i E t o r  a m w  to once aga in  become 

a qualifiad elector u n d c r  s u b G n c t i o n  ( 2 )  of the 6 t t i l L l t B .  T h e  

Lnterpratat iof i  p laced  on subcec t ion  (1) by t h o  c i r c u i t  court 

is correct: C i t y  electors who were placed on the Supervisor‘s 

4 i t empora r i ly  withdrawn” 1is.c r e t a i n  their legal Gtstua as 

qualified electom f o r  purpose~l of signing a r e fe rendm p e t i t i o n  

and were thus  oligiblo to have choir clignaturee counted by the 

S u p e w i m r  if t h e i r  signat;lrea ware otherwise valid. 

0 

We have carefully cons~darad the authorities cited to 

us by t h e  S u p a n i s o r ,  especially State ex rel. Kyle v. Brown, 167 

So. 2d 9 0 4  (Fla, 3d DCA 1964), but wfl find them all distinguish- 

able or unpersuasive. 

Because tha c i rcu i t  m u r t  correctly interpreted the 

statute, we affirm the order and approve the iasuance o f  the 

writ. 

LEHAN, C , Y . ,  and SCHOONQVER, J5*, Concur, 


