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I : 

PRELIMINARY STATEMENT 

P e t i t i o n e r ,  JAMES D I C K ,  was t h e  Appellant i n  t h e  Second 

Dis t r i c t  Court of Appeal and t h e  d e f e n d a n t  i n  t h e  trial c o u r t .  

Respondent, t h e  State of Florida, was t h e  Appellee i n  t h e  Second 

D i s t r i c t  Cour t  of Appeal. The Appendix to t h i s  br ief  c o n t a i n s  a 

copy of t h e  d e c i s i o n  rendered  by t h e  a p p e l l a t e  c o u r t  on June  26 ,  

1 9 9 2 .  



STATEMENT OF THE CASE AND FACTS 

Between May 7 and May 2 8 ,  1991,  t h e  S t a t e  A t t o r n e y  of t h e  

Twent ie th  J u d i c i a l  C i r c u i t  i n  C h a r l o t t e  County filed f o u r  informa- 

t i o n s  c h a r g i n g  t h e  P e t i t i o n e r ,  James D i c k ,  w i t h  b u r g l a r i e s  and 

t h e f t s  o c c u r r i n g  on A p r i l  14, 15,  and 1 6 ,  1991. 

On August 1 9 ,  1991,  Mr. Dick e n t e r e d  a p l e a  of no c o n t e s t  t o  

t h e  c h a r g e s  i n  exchange fo r  an  agreement  w i t h  t h e  cour t  t o  a 

s e n t e n c e  w i t h i n  t h e  recommended g u i d e l i n e s  range  and an agreement  

t h a t  no  community c o n t r o l  would be  imposed. 

On October  4, 1991,  t h e  t r i a l  c o u r t  s e n t e n c e d  t h e  P e t i t i o n e r  

i n  t r i a l  c o u r t  case number 91-241 t o  t h i r t y  months i n  p r i s o n  

fo l lowed by t e n  y e a r s  on p r o b a t i o n  on t h e  c h a r g e  of b u r g l a r y  of a 

d w e l l i n g ,  and t o  a c o n c u r r e n t  term of t h i r t y  months i n  p r i s o n  

fo l lowed  by two y e a r s  on p r o b a t i o n  on t h e  c h a r g e  of grand t h e f t .  

I n  t r i a l  cour t  case numbers 91-294, 91-240, and 91-244, t h e  cour t  

imposed concurrent  ternis of t e n  y e a r s  on p r o b a t i o n  on t h e  c h a r g e s  

of b u r g l a r y  of a d w e l l i n g  and s i x t y  days i n  j a i l  on t h e  p e t i t  t h e f t  

c h a r g e s .  Mr . D i c k ' s  g u i d e l i n e  s c o r e s h e e t  recornmended a sanc t ion  of 

t w e l v e  t o  t h i r t y  months i n  p r i s o n .  

Defense  c o u n s e l  o b j e c t e d  t o  t h e  s e n t e n c e s  imposed i n  case 

numbers 91-294, 91-240, and 91-244 on the b a s i s  t h e y  were n o t  

c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of t h e  s e n t e n c i n g  g u i d e l i n e s ,  and 

p r e c l u d e d  t h e  r e c e i p t  of c r e d i t  for time s e r v e d .  

On a l l  p r o b a t i o n a r y  terms t h e  c o u r t  imposed a s  s p e c i a l  

c o n d i t i o n s  of p r o b a t i o n :  (1) t h e  p r o h i b i t i o n  a g a i n s t  t h e  P e t i t i o n -  

er b e i n g  i n  any p l a c e  t h a t  o f f e r s  for use, s a l e ,  o r  d i s t r i b u t i o n  
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any c o n t r o l l e d  s u b s t a n c e  as d e f i n e d  by Chapter  893 as it reads o r  

is amended t o  read; and ( 2 )  t h e  p r o h i b i t i o n  a g a i n s t  t h e  P e t i t i o n e r  

d r i n k i n g  more t h a n  two beers or  two ounces of  a l c o h o l  a day o r  

r e q u i r i n g  t o t a l  a b s t i n e n c e  from a l c o h o l  i f  h i s  p r o b a t i o n  o f f i c e r  

deems it n e c e s s a r y .  

On a p p e a l  Mr. D i c k  argued t h a t  t h e  court's s e n t e n c i n g  scheme 

was c o n t r a r y  t o  t h e  i n t e n t  of t h e  g u i d e l i n e s  and t h a t  t h e  cond i-  

t i o n s  of p r o b a t i o n  were impermissible. The Second D i s t r i c t  Cour t  

of Appeal a f f i r m e d  t h e  s e n t e n c e  on J u n e  26, 1992,  on t h e  b a s i s  of 

Sta te  v. TriRP, 591 So.2d 1055 (Fla. 2d DCA 1991) (Supreme Court 

Case # 79 ,176) ,  which c o n t a i n s  a c e r t i f i e d  question p r e s e n t l y  

pending b e f o r e  t h i s  C o u r t .  The Second D i s t r i c t  a l s o  d e c l i n e d  t o  

address t h e  c o n d i t i o n s  of p r o b a t i o n  on t h e  ba s i s  no  o b j e c t i o n  was 

made a t  s e n t e n c i n g .  
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SUMMARY OF THE ARGUMENT 

J u r i s d i c t i o n  of this case should be accepted on the basis  t h a t  

t h e  i n s t a n t  decision presents an issue already pending before t h i s  

Court on a certified q u e s t i o n .  
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ARGUMENT 

I S S U E  

WHETHER THE ISSUE I N  D i c k  v.  S t a t e ,  
Case N o ,  91-03500 (Fla. 2d DCA J u n e  
26 ,  1992), ASSERTING A SENTENCE 
IMPOSED I N  VIOLATION OF THE INTENT 

PRESENTLY PENDING BEFORE THIS COURT 
I N  ANOTHER CASE? 

OF THE SENTENCING G U I D E L I N E S i  IS 

Mr. D i c k  c o n t e s t e d  t h e  t r i a l  c o u r t ' s  s e n t e n c i n g  method, b u t  

t h e  Second District Court of Appeal uphe ld  t h e  sentence on the 

b a s i s  of S t a t e  v. T r i m ,  591  So.2d 1055 (Fla .  2d DCA 1 9 9 1 ) .  T r i m  

c o n t a i n s  a c e r t i f i e d  q u e s t i o n 1  and is  p r e s e n t l y  pend ing  b e f o r e  

t h i s  Court as Case No. 79,176.  Inasmuch as  t h i s  Court h a s  t h e  

s e n t e n c i n g  i s s u e  a l r e a d y  before i t ,  j u r i s d i c t i o n  over Mr. Dick's 

case should be accepted. &, J o l l i e  v. State, 405 So.2d 418 (Fla. 

1 9 8 1 ) .  

The  c e r t i f i e d  q u e s t i o n  is: 

IF A T R I A L  COURT IMPOSES A TERM OF PROBATION 
ON ONE OFFENSE CONSECUTIVE TO A SENTENCE OF 
INCARCERATION ON ANOTHER OFFENSE,  CAN J A I L  
CREDIT FROM THE FIRST OFFENSE BE DENIED O N  A 
SENTENCE IMPOSED AFTER A REVOCATION OF PROBA- 
T I O N  ON THE SECOND OFFENSE? 
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CONCLUSION 

I n  l i g h t  of the f o r e g o i n g  reasons, arguments, and a u t h o r i t i e s ,  

P e t i t i o n e r  has demons t ra ted  t h a t  the i n s t a n t  i s s u e  is present ly  

pending before  t h e  Court so  a s  t o  invoke d i s c r e t i o n a r y  review.  
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

JAMES DICK, 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 
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1 Case No. 91-03500 

Opinion filed June 26, 1992. 

Appeal from the C i r c u i t  Court  
f o r  Charlotte County; 
Darryl C .  Casanueva, Judge. 

James Marion Moorman, Public 
Defender, and Jennifer Y. Fogle, 
Assistant Public Defender, 
Bartow, f o r  Appellant. 

Robert A, Butterworth, Attorney 
General, Tallahassee, and Donna 
A. Provonsha, Assistant Attorney 
General, Tampa, f o r  Appellee. 

r 

- _  

PER CURIAM. 

Affirmed. Sta te  v. T r i p p ,  591 So. 2d 1055 (Fla. 2d 

DCA 1991); Larson v. State, 5 7 2  So. 2d 1368, 1371 (Fla. 1990). 

A 

CAMPBELL, A.C.J., and HALL and ALTENBERND, JJ., Concur. 
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