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We have f o r  review Hebert v .  State, 600 So. 26 1293 ( F l a .  

1st DCA 1 9 9 2 ) ,  which certified the following question of great 

p u b l i c  importance: 

Where a defendant enters into a plea  agseemer,t 
t h a t  is n o t  thereafter challenged and by which 
the charge of felony grand theft is .reduced to 
misdemeanor petit theft, but which agreement 



does not restrict the amount of restitution that 
may be imposed, and where the State in fact 
proves by a preponderance of the evidence an 

, amount consistent with the original charge, is 
the t r i a l  court nonetheless restrained by t h e  
plea to p e t i t  theft to impose an amount of 
restitution no greater than $300.00? 

I"#- 

L 

c - Id. at 1295. We rephrase the question as follows: 

When a defendant pleads guilty to an offense 
defined by a maximum dollar value, can court- 
ordered restitution exceed that amount when the 
voluntary plea agreement expressly leaves the 
amount of restitution to the discretion of the 
trial court? 

We have jurisdiction. Art. V, 5 3(b)(4), Fla. Const. 

The t w o  Petitioners were employed by a Tallahassee 

restaurant, Rooster's Colorado Club, during which time they came 

under susp ic ion  of placing food orders without issuing 

appropriate bills. They later w e r e  charged with third-degree 

grand theft, but entered a plea agreement f o r  petit theft. The 

agreement expressly left "[rlestitution to be determined by 

c o u r t .  'I 

Under Florida law, petit theft constitutes theft of 

property with a value less than $300.00. 812.014(2)(d), Fla. 

Stat. (1989). The t r i a l  court later determined that P e t i t i o n e r s  

w e r e  responsible f o r  more than $5,000.00 in losses to the  

restaurant and ordered each to pay restitution in the amount of 

$2,530.00.  They later challenged the order on grounds it could 

not exceed the value assigned to their offense, but the district 

c o u r t  rejected this argument. Hebert, 600 So. 2d at 1294-95. 

% 
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The applicable statute limits restitution to "damage or 

loss caused directly or indirectly by the defendant's offense." 

§ 7 7 5 . 0 8 9 ( l L ) ( a ) ,  Fla. Stat. (1989). Petitioners now argue that 

this wording necessarily places a ceiling on restitution equal to 

whatever dollar value is specified in the offense resulting in 

sentence, if any such value e x i s t s .  

argues that the restitution statute gauges value solely by 

reference to damage caused by.the misconduct, not by the 

arbitrary value assigned to any particular property offense. 

The State on the other hand 

While there may be merit to either argument, we find it 

unnecessary to confront the issue in the-present case. 

instant plea  agreement expressly l e f t  the amount of restitution 

to t h e  trial court's discretion and accordingly constituted a 

waiver of any objection Petitioners now might raise as to that 

amount, absent a clear showing the trial court abused its 

discretion, We find no abuse here. We reserve judgment as to 

whether a similar result would be mandated in the absence of an 

express agreement of the type involved here. 

answer the rephrased question in the affirmative and approve the 

The 

Accordingly, we 

It is 

BARKETT, C . J  
JJ., concur. 

decision below. 

so ordered. 

, and OVERTON, McDONALD, SHAW, GRIMES and KARDING, 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 
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