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STATEMENT OF THE CASE AND OF THE FACTS 

On March 21, 1990, Respondent, JEREMY BRANSFORD (hereinafter 

ttBRANSFORDtt) , entered the convenience store of a Mobil service 
station in Ft. Lauderdale, Florida. While on the premises, 

BRANSFORD encountered HYMAN DALE STETHEM (hereinafter ItSTETHEMt1), 

a cashier employed by ALAN M. BERMAN (hereinafter ttBERMANtl), the 

franchise operator of the service station. After an exchange of 

words, STETHEM exited the locked, glass-enclosed booth in which he 

performed his cashier's duties and engaged in a fistfight with 

BRANSFORD. As a result, BRANSFORD allegedly suffered physical 

injuries and subsequently brought suit in the Circuit Court of the 

17th Judicial Circuit in and for Broward County, Florida, seeking 

monetary damages against STETHEM, BERMAN, and MOBIL OIL CORPORATION 

(hereinafter ItMOBILtt) , 

MOBIL, the owner of the service station property, leased the 

premises to BERMAN under a three (3) year service station lease and 

retail dealer contract (hereinafter referred to collectively as the 

tlLeaselt), from September 1, 1987, to August 31, 1990. The Lease 

was governed by the Petroleum Marketing Practices Act (PMPA), 15 

U . S . C .  SS 2801 et seq. The Lease provided that BERMAN was directly 

responsible for operating all facets of the service station 

business, in exchange for MOBIL allowing BERMAN to use MOBIL's 

trade name, to display MOBIL/s registered logos and color schemes, 

and to buy MOBIL products for resale to the public at his station. 

BERMAN paid no fee to MOBIL for the license to so use MOBIL's trade 

name and marks. By the terms of the Lease, BERMAN was an 

independent contractor/operator, not an agent or employee of MOBIL. 
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The Lease expressly declines to create any right in MOBIL to 

exercise any control over, or to direct in any respect, the conduct 

or  management of BERMAN'S business. See Lease of May 19, 1987, 

retail dealer contract, at page A-10 of the Appendix, q17. 

8 
STETHEM was an employee of BERMAN, not MOBIL. STETHEM was 

hired by BERMAN following an application, interview, and 

investigation regarding STETHEM'S work and personal history. 

STETHEM was instructed by BERMAN as to his job duties and 

responsibilities. STETHEM was paid by BERMAN and was later fired 

by BERMAN. MOBIL did not participate in the hiring or suspension 

of STETHEM; in fact, MOBIL exercised no control over the daily 

operation of the service station. 

The operative Complaint, a Second Amended Complaint, filed an 

October 29, 1990, contains six individual counts seeking relief 

against the three Defendants. Counts I, 11, and V pertain to 

MOBIL, while the other counts pertain only to BERMAN and/or 

STETHEM. Count I seeks the imposition of liability against MOBIL 

under a theory of vicarious responsibility for the alleged 

negligence of BERMAN and STETHEM. This vicarious liability claim 

is predicated on the doctrine of Itapparent agency." See Second 

Amended Complaint at 11 8-10; See a l s o  Initial Brief of Appellant 

Jeremy Bransford to the Fourth District Court of Appeal at pp. 4-6. 

0 

Count I1 attempts to state a claim for direct negligence against 

MOBIL for failure to Itwarn of the foreseeable attack by third 

persons in general upon the property in question,t' for failure to 

Itmaintain the property in a reasonably safe condition," and for 

failure to tqemploy reasonable security measures to prevent the 
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possibility of attack by third persons in general.tt See Second 

Amended Complaint at I 14. Count V of the Second Amended Complaint 

purports to state a claim for the vicarious responsibility of MOBIL 

for the intentional acts of STETHEM, as MOBIL's Itagent and/or 

employee.ll See Second Amended Complaint at nn 23-24. 
On March 5 ,  1991, MOBIL and BERMAN filed separate Motions f o r  

Summary Judgment in the trial court, to which BRANSFORD did not 

file any opposing memoranda. After entertaining oral argument on 

the Motions for Summary Judgment, on May 7, 1991, Circuit Court 

Judge Robert Lance Andrews, without opinion, entered separate 

Orders granting in full both BERMAN'S and MOBIL's respective 

Motions f o r  Summary Judgment, thereby effectively leaving STETHEM 

as the only Defendant against whom BRANSFORD had a cause of action. 

Upon Judge Andrews' rulings in favor of MOBIL and BERMAN, BRANSFORD 

moved the trial court for a rehearing on the Summary Judgments. 

The trial court denied BRANSFORD's motion on June 20, 1991. 

BRANSFORD then sought partial review of the Summary Judgments 

as to both MOBIL and BERMA" in the Fourth District Court  of 

Appeal. As to MOBIL, BRANSFORD sought review on the issue of 

apparent agency/authority under Count I of the Second Amended 

Complaint. See BRANSFORD's Initial and Reply Briefs to the Fourth 

As to BERMAN, BRANSFORD sought review in the Court of Appeal 
of Summary Judgment on the claims of negligent retention, negligent 
hiring, negligent training, and negligent security against BERMAN, 
of which only the negligent retention issue was reversed and 
remanded for trial. See BRANSFORD's Initial and Reply Briefs to 
the Fourth District Court of Appeal and the Fourth District's 
opinion in Bransford v. Berman, 601 So.2d 1306 (Fla. 4th DCA 1992). 
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District Court of Appeal.2 By opinion dated July 8, 1992, the 

Fourth District Court of Appeal reversed portions of the Summary 

Judgments, as to the claim of negligent retention against BERMAN, 

and as to the claim of apparent agency against MOBIL. The Fourth 

District then remanded those portions of the case to the trial 

court for further proceedings. 

8 

Specifically, with regard to MOBIL, the Fourth District Court 

of Appeal reversed the Summary Judgment awarded to MOBIL on the 

basis that "MOBIL might be liable under the theory of apparent 

agency . . . . Bransford v. Berman, 601 So.2d 1306, 1307. In 

consequence of the Fourth District's decision, and pursuant to 

Rules 9.120 and 9.030(a) (2) (A) (iv) of the Florida Rules of 

Appellate Procedure, MOBIL petitioned the Supreme Court of Florida 

to invoke its discretionary jurisdiction to effect review of the 

Court of Appeal's reversal of Summary Judgment on Count I, which 

alleged liability against MOBIL upon the theory of apparent 

agency/authority.3 In its Jurisdictional Brief to the Supreme 

Court, MOBIL asserted that the Fourth District Court of Appeal's 

decision, as it relates to MOBIL, is erroneous and, as a matter of 

8 

As noted supra, the apparent authority issue was one of three 
issues pled by BRANSFORD against MOBIL which was subject to the 
Summary Judgment. Summary Judgment on the other two causes of 
action against MOBIL -- vicarious liability arising out of the 
intentional acts of STETHEM as an alleged employee or agent of 
MOBIL (Count V) and direct negligence by MOBIL in allegedly failing 
to provide adequate warning or security (Count 11) -- were not 
raised in BRANSFORD's briefs to the Fourth District, were not ruled 
upon by the Fourth District, are therefore no longer issues in this 
suit, and are not now before this Court. 

The reversal of Summary Judgment as to BERmAN on the sole 
issue of negligent retention was not included in the petition for 
review to this Court and is not part of this review. 0 
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law, is in conflict with this Court's decision in Orlando  Executive 

Park, Inc. v. Robbins, 433 So.2d 491 (Fla. 1983), as well as other 

cases from the Florida District Courts of Appeal. The Court now 

having accepted jurisdiction o f t h i s  cause, MOBIL submits this, its 

Initial Brief on the merits. 
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SUMMARY OF ARGUMENT 

MOBIL seeks reversal of the decision filed on July 8 1992 by 

the Fourth District Court of Appeal of Florida, as that decision 

applies to MOBIL. That decision, Bransford v. Berman, 601 So.2d 

1306 (Fla. 4th DCA 1992), expressly and directly conflicts w i t h  the 

decision of the Florida Supreme Court in Orlando Executive Park v. 

Robbins, infra, as well as several other decisions of Florida's 

District Courts of Appeal. Those cases have decided uniformly that 

a franchisor oil company, as a matter of law, may not be held 

liable under the doctrine of apparent agency/authority. 

Moreover, MOBIL seeks reversal of the Fourth District's 

decision because its reversal invaded the trial court's sphere of 

sound discretion to enter summary judgment and improperly disturbed 

the trial court's correct decision as to MOBIL. a 
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THE DECISION OF THE FOURTH DISTRICT COURT OF APPEAL, AS IT RELATES 
TO MOBIL, CONSTITUTES A DEPARTURE FROM THE ESSENTIAL REQUIREMENTS @ OF THE LAW 

A. The decision of the Fourth District Court of Appeal 
conflicts with settled Florida law that an o i l  company, 
such as MOBIL, shall not be held vicariously liable under 
the doctrine of apparent agency, where the claimed basis 
for invoking that doctrine is the plaintiff's reliance 
upon use of the oil company's trade name and marks at a 
franchised service station 

BRANSFORD brought MOBIL into this action upon the premise 

that, despite being merely the franchisor of the service station in 

which BRANSFORD allegedly suffered h i s  injuries, MOBIL nonetheless 

should be held vicariously liable for the actions of its franchisee 

and/or its franchisee's employee. It should be noted that 

BRANSFORD did not attempt to assert, in Count I of the Second 

Amended Complaint, that any actual  agency relationship exists 

between MOBIL and BERMAN, the service station franchisee operator. 

Instead, BRANSFORD set forth his theory as to why MOBIL should be 8 
vicariously liable for the acts of its franchisee, under the 

doctrine of "apparent agency. 

In Count I of the Second Amended Complaint, BRANSFORD stated 

his specific reasons why apparent agency should be deemed to exist 

between MOBIL and BERMAN and/or STETHEM, thereby giving rise to 

MOBIL's vicarious liability: 

(a) There was representation made by MOBIL 
that the station in question was owned and/or 
controlled by MOBIL and/or that the station 
was the agent of MOBIL. This was further 
supported by the fact that there was a MOBIL 
sign on the building and other parts of the 
property and that the property comported to 
the color schemes of the MOBIL OIL 
CORPORATION; 

(b) That there were MOBIL products sold on the 
property. 
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The Plaintiff relied upon these 
representations made by MOBIL, to his 
detriment, and entered the property believing 
that it was a MOBIL station and that the 
property would be operated at a level 
commensurate with that expected of the MOBIL 
O I L  CORPORATION. 

See Second Amended Complaint at qq 8-9. There is nothing else in 

the trial court record supporting BRANSFORD's claim under the 

theory of apparent agency. 

Three elements are necessary to establish a claim for apparent 

agency: (1) a representation by the llprincipalll; (2) reliance on 

that representation by a third person; and ( 3 )  a change of position 

by the third person in reliance upon such representation to his 

detriment. Orlando Executive Park, Ine. v. Robbins, 4 3 3  So.2d at 

4 9 4 .  

In holding that IIMOBIL might be liable under the theory of 

apparent agency,Il the Fourth District Court of Appeal reasoned that 

"MOBIL owned the station and prominently displayed its logo there 

in order to induce customers to patronize the premises.Il 601 So.2d 

at 1307. Both BRANSFORD's argument and the Court of Appeal's 

reasoning as to why apparent agency exists in this case are based 

substantially upon the premise that, since MOBIL logos and products 

were permanently displayed at BERMAN'S service station, BRANSFORD 

was led to believe that MOBIL was directly responsible for the 

operation and control of this particular service station. 

However, it has long been established in the courts of 

Florida, including the Supreme Court, that Il[a]n oil company does 

not confer apparent authority, subjecting itself to vicarious 

liability for negligence, upon a retail service station by allowing 8 
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the use of its trade name and selling its products to the station." 

Orlando Executive Park, Inc. v. Robbins,  433 So.2d 491, 494 (Fla. 

1983) (quoting Sydenham v .  Sant iago ,  392 So.2d 2 5 7 ,  257-58 (Fla. 

4th DCA 1981)). Thus the decision below, by virtue of direct 

conflict with the Court in Robbins,  as well as with various other 

decisions of the Florida courts, constitutes a departure from the 

essential requirements of the law. 

8 

With regard to the issue framed by the pleadings in the case 

at bar, the relevant precedent in Florida holds that an oil 

company, as a matter of law, will not be held vicariously liable 

under the doctrine of apparent agency or  apparent authority. See, 

e.g., Sydenham v .  Sant iago ,  supra;  Cawthon v. P h i l l i p s  P e t r o l e u m  

Co., 124 So.2d 517 (Fla. 2d DCA 1960); Miller v. S i n e l a i r  Re f in ing  

Co., 2 6 8  F.2d 114 (5th Cir. 1959); Drum v. Pure O i l  Co., 184 So.2d 

196 (Fla. 4th DCA 1966); Cardounel v. Shell O i l  Co., 397 So.2d 328 

(Fla. 3d DCA 1981); Nelson v .  Shel l  Oil Co., 396 So.2d 752 (Fla. 3d 

8 
DCA 1981); McMillion v .  S i n c l a i r  Re f in ing  C o . ,  236 So.2d 151 (Fla. 

1st DCA 1970). Furthermore, the courts have found in favor of oil 

companies as a matter of law where the claimed injuries were the 

result of intentional acts, as well as where the injuries resulted 

from negligent acts. 

For example, in Cardounel v .  Shel l  Oil, s u p r a ,  the 

operator/lessee of a Shell service station became involved in an 

altercation with a customer, resulting in the operator shootingthe 

customer. The customer brought s u i t  against Shell Oil Company, 

alleging that Shell was the employer or principal of the operator, 

that Shell knew that the operator kept a gun on the premises, and, 8 
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therefore, that Shell knew or should have known that the operator 

had violent or dangerous propensities. The trial court entered 

summary judgment in favor of Shell, which was affirmed by the Third 

District Court of Appeal. Relying upon prior ttoil company 

 decision^^^,^ the Third District held, as a matter of law, that a 

lessee of a service station is an independent contractor, and not 

an agent or employee of the oil company; thus Shell Oil could not 

be held vicariously liable. See Cardounel, 397 So.2d at 328-29. 

8 

In Sydenham, the case which the Supreme Court examined but did 

not disturb in Robbins, the plaintiff was injured while unloading 

a truck tire which exploded, allegedly due to the negligent manner 

in which the tire had been repaired at an independently operated 

Gulf O i l  Company service station. The Fourth District Court of 

Appeal affirmed final summary judgment on behalf of Gulf against an 

unsuccessful claim of apparent agency. See Sydenham, 392 So.2d at 

357. 

8 
The Fourth District's Sydenham opinion discussed, but declined 

to apply, Fernandez v. Valle, 364 So.2d 835 (Fla. 3rd DCA 1978), a 

case which, at first blush, appears to go against the otherwise 

uniform line of precedent in Florida. In Fernandez, Gulf Oil 

Company owned a service station at which the plaintiff was 

accidentally sprayed in the eyes with gasoline by the  service 

station operator's son. The Third District Court of Appeal held 

Cawthon v. Phillips Petroleum Co., 124 So.2d 517 (Fla. 2d DCA 
1960); McMillion v .  S i n c l a i r  Refining Co., 236 So.2d 151 (Fla 1st 
DCA 1970); Sydenham v. Sant iago ,  392 So.2d 357 (Fla. 4th DCA 1981) ; 
Nelson v .  Shell Oil Co., 396 So.2d 752 (Fla. 3d DCA 1981); Drum v .  
Pure Oil Co., 184 So.2d 196 (Fla. 4th DCA 1966); Miller v. S i n c l a i r  
Re f in ing  Co., 2 6 8  F.2d 114 (5th Cir. 1959). 
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that the trial court did not err in submitting t he  case to the jury 

on the issue of control by Gulf. Fernandez, 364 So.2d at 837. 

However, the Sydenham court properly distinguished Fernandez, 

because, as here, the critical issue in Sydenham was whether an oil 

company’s signs , logos , color schemes , e t c .  , created the subjective 

impression to the plaintiff that the oil company controlled the 

operation of the station; as a matter of law, it has been held 

uniformly that such appearances alone are insufficient to give rise 

to a jury question on the oil company’s level of control. 

Conversely, the issue in Fernandez was not the subjective 

impressions of the plaintiff, but rather, whether the particular 

facts before that court created o b j e c t i v e ,  ac tual  control by the 

oil company, a question which could be answered by a jury. In 

Fernandez, there were numerous facts peculiar to the service 

station in question which were before the court, the combined 

effect of which was an examination in hindsight by the court of the 

actual  control by the oil company at that station. No such facts 

were before Judge Andrews upon MOBIL‘s Motion for Summary Judgment, 

nor, for that matter, was the issue of actual control before the 

trial court on the pleadings. Accordingly, t he  extraordinary 

examination by hindsight of actual control which was conducted in 

Fernandez, but was never raised below or imitated elsewhere, is 

inapposite in the case at bar, as it was in Sydenham. 

a 

The Supreme Court of Oklahoma, in Coe v .  Esau, 377 P.2d 815 

(Okla. 1963), has provided perhaps one of the most instructive 

discussions on the issue in question. Although the case involved 

only the issue of actual agency, not apparent agency, the court 0 
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stated: 

Neither the mere fact of ownership of property 
nor that goods marketed under the trade mark 
or trade name of the landlord are advertised 
and sold upon the demised premises is deemed 
sufficient to raise an inference that the 
tenant-vendor is the agent or employee of the 
landlord. It is indeed a matter of common 
knowledge and practice that distinctive colors 
and trade mark signs are displayed at gasoline 
stations by independent dealers of petroleum 
product suppliers. These signs and emblems 
represent no more than notice to the motorist 
that a given company's products are being 
marketed at the station. 

Esau, 377 P.2d at 818 (citing Cawthon, supra, and other omitted 

citations). Florida's Fifth District C o u r t  of Appeal, in the case 

giving rise to the Supreme Court's review in Robbins, focused upon 

the Supreme Court of Oklahoma's reasoning and explained, "[Tlhe 

'representation' made by service station signs is only that a 

certain kind of gasoline is sold, not that the operator is an agent 

for the oil company with respect to . . . maintenance of premises.Il 
Orlando Executive Park v .  P.D.R., 402 So.2d 4 4 2  (Fla. 5th DCA 

1981). As Esau and the aforementioned Florida cases indicate, 

MOBIL may not to be held vicariously liable for the actions of its 

franchisee/independent operator under the circumstances alleged in 

the record below; moreover, the Supreme C o u r t  of Florida has 

expressly recognized and approved of this body of law in Robbins. 

In Robbins, the Court held that the franchisor, Howard Johnson 

Company, created an apparent agency with the operatorlfranchisee of 

a Howard Johnson Motel because of the level of involvement by the 

franchisor in the operation of the motel. However, the Court 

explicitly noted that the oil company cases are distinct from the 

case at issue in Robbins and are to be accorded different 8 
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treatment: 

On the facts of this case the district court 
has set out the proper standard, limiting 
Sydenham and other oil company cases to their 
facts, and we disapprove extending the 
language of Sydenham into cases such as the 
instant one to the extent of conflict with 
this opinion. 

Robbins,  433 So.2d at 4 9 4 .  Thus, the Court approved of and let 

stand the oil company cases, which uniformly hold that, where the 

injured party's subjective impression of control is the basis for 

claiming liability against an oil company franchisor, as in the 

case sub j u d i c e ,  the oil company will not be held vicariously 

liable under the theory of apparent agency, as a matter of law. 

- 13 - 
MARK A .  COHCN & ASSOCIATES, P. A .  

C A P I T A L  BANK BUILDING.  I221 BRICKELL A V E N U E ,  SUITE 1780. M I A M I ,  F L O R I W A  33131 * TELEPHONE (305) 375-9292 



B. The decision of the Fourth District Court of Appeal, 
which reversed the t r i a l  court's summary judgment ruling 
i n  favor of Mobil on the issue of apparent agency, was 
error 

From the foregoing discussion, it is apparent that the trial 

court did not abuse its discretion' in entering Summary Judgment in 

favor of MOBIL on the issue of apparent agency. In point of fact, 

the Fourth District Court of Appeal's opinion did not expressly 

state the contrary. Instead, the Fourth District Court of Appeal 

simply stated, "AS to Mobil Oil Corporation, we likewise believe 

the grant of summary judgment was err0r.I' 601 So.2d at 1307. 

Circuit Court Judge Andrews heard argument on MOBIL's Motion 

for Summary Judgment and then correctly followed the Supreme Court 

decision in Robbins in entering summary judgment in favor of MOBIL 

on the issue of apparent authority, as well as all other issues in 

the case.6 Upon review, however, the Fourth District Court of 

Appeal dispensed with Robbins, citing instead its own opinion in 
0 

' tf[U]nless the trial court has abused its discretion, its 
determination respecting summary judgment will not be interfered 
with on appeal.'I 49 FLA.JuR.~D, Summary Judgment 53; See also 
Ocean Villa Apartments, Inc. v. C i t y  of Ft. Lauderdale, 70 So.2d 
901 (Fla. 1954); Marshall v. Bennett, 495 So.2d 208 (Fla. 3d DCA 
1986). 

Although Judge Andrews' Order granting MOBIL Summary Judgment 
did not contain a written opinion, and the hearing regarding the 
issue was not stenographically recorded, Judge Andrews' reasoning 
is evidenced in his Order on Defendant's Motion to Stay All 
Proceedings, filed in the  trial court on October 29, 1992. This 
Order is included in the Appendix to this Initial Brief (at page A- 
65) because it was issued after the Fourth District reversed 
portions of the Summary Judgment for MOBIL and, consequently, it is 
not contained in the Fourth District's Record before the Court. 
The Order of October 29, 1992, was issued sua sponte, insofar as it 
concerns Judge Andrews' rationale for granting MOBIL Summary 
Judgment, although the opinion was included within an Order 
granting MOBIL's request for a stay of trial court proceedings 
pending the present review by the Supreme Court of Florida. 
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Holiday Inns ,  I n c .  v. Shelburne,  576  So.2d 322 (Fla. 4th DCA 1991), 

in support of its reversal of the trial court's decision. 

In Shelburne,  the plaintiffs were shot with a handgun outside 

the Fort Pierce Holiday Inn, after leaving the hotel's bar. On the 

plaintiffs' claims of apparent agency, the Fourth District Court of 

Appeal held that the evidence supported the jury's finding that, 

based upon the level of control by the parent company, Holiday 

Inns, Inc., the franchisee/operator was the apparent agent of 

Holiday Inns, acting within the scope of the apparent authority of 

Holiday Inns. See Shelburne,  576 So.2d at 3 3 3 ,  334. 

However, Shelburne,  a Ilmotel case," relied heavily upon the 

Supreme Court's reasoning in Robbins (the original Itmotel casew1), 

which, as discussed above, distinguished the oil company cases. 

Shelburne therefore is inapposite to the case at issue, and it was 

erroneous for the Fourth District Court of Appeal to have based its 

decision, in this typical oil company case, on Shelburne.  District 

Judge Barry J. Stone succinctly echoes this view in his partial 

dissent to the Fourth District's reversal of Summary Judgment as to 

MOBIL: 

Shelburne does not extend liability to the 
extent that it may be imposed, through an 
agency concept, simply because a well-known 
company contracts with a truly independent 
contractor for use of its signs, logo, 
uniforms, products, or method of operating. 

601 So.2d at 1307. 

In its brief opinion, the Court of Appeal also distinguished 

Sydenham. Recognizing that Sydenham Ilmight lead to a contrary 

result,lI the  Fourth District summarily stated, It [ I ] n  Sydenham, the 

oil company d i d  not own the station and had no control over it 0 
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aside from gasoline sales.tt  601 So.2d a t  1307. The implication 

is, of course, that MOBIL "owned" the service station in question 

and, a fortiori, exercised a great deal of control over it. 
8 

MOBIL does not dispute that it has fee simple ownership of the 

service station property or that, as landlord and PMPA franchisor, 

it leases that property to BE-. However, those facts in and of 

themselves should not properly give rise to a presumption that 

MOBIL exercises control over the day to day operations of the 

service station, as the Court of Appeal has implied. The status as 

landowner was neither the determining factor, nor even a lesser 

consideration, in the t f ioi l  company casestt cited s u p r a .  Nothing in 

the record before the District Court of Appeal lends support to its 

apparent decision to apply an objective control test to a record 

devoid of any evidence of control by an oil company under a typical 8 franchise situation. 

BERMAN, the franchisee, was an independent contractor who 

leased the premises from the landowner, MOBIL. Likewise, in 

Cardounel v. Shell  Oil Co., supra, Shell Oil owned the service 

station in question. Yet, relying upon Sydenham and other seminal 

oil company cases,7 the Third District Court of Appeal failed to 

attach vicarious liability to Shell Oil by virtue of its ownership. 

See Cardounel ,  397 So.2d at 328-29. 

Based upon both Florida precedent and the record before it, 

including pleadings, discovery, and MOBIL's Motion for Summary 

Cawthon v. P h i l l i p s  Petroleum Co., 124 So.2d 517 (Fla. 2d DCA 
1960); McMillion v. S i n c l a i r  R e f i n i n g  Co., 236 So.2d 151 (Fla. 1st 
DCA 1970); Sydenham v. S a n t i a g o ,  392 So.2d 257 (Fla. 4th DCA 1981); 
Nelson v. Shell O i l  Co., 396 So.2d 752 (Fla. 3d DCA 1981); Miller 
v. S i n c l a i r  R e f i n i n g  Co., 268 F.2d 114 (5th C i r .  1959). 
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Judgment and Memorandum of Law, the trial court was well within its 

sound discretion in entering Summary Judgment in MOBIL's favor. 

That finding should only have been disturbed upon a clear showing 

that the trial court abused its discretion, but no abuse was 

demonstrated. 

The Fourth District Court of Appeal, in holding that Itit is 

clear that Mobil might be liable under the theory of apparent 

agency," 601 So.2d at 1307, has both misinterpreted and improperly 

discounted the decision of the Supreme Court in Robbins, as well as 

the other oil company cases. Direct conflict with an opinion of 

the Supreme Court of Florida and other established precedent 

decision constitutes a departure from the essential requirements of 

the law and requires that the decision of the Fourth District Court 

of Appeal as to MOBIL be reversed. a 
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CONCLUSION 

The Circuit Court correctly entered Summary Judgment in favor 

of MOBIL on the issue of apparent agency/authority. That decision 

was based upon both the record and the considerable weight of 

authority in Florida, and was well within the sound discretion of 

the trial court. In disturbing the trial court's judgment, the 

Fourth District Court of Appeal committed reversible error. In 

deciding t h a t  MOBIL might be liable under the theory of apparent 

agency, notwithstanding the record and overwhelming precedent 

directly to the contrary, the Fourth District further committed 

reversible error. 

Accordingly, Petitioner, MOBIL O I L  CORPORATION, respectfully 

requests the Court to enter an Order reversing the decision of the 

Fourth District Court of Appeal as it pertains to MOBIL; to enter 

such further Orders as are consistent with reversal of the District 

Court's decision and reinstatement of t he  Circuit Court's decision; 

and to award Petitioner its costs of this review. 

Respectfully submitted, 

MARK A. COHEN 6 ASSOCIATES, P . A .  
Capital Bank Building 
1221 Brickell Avenue - Suite 1780 
Miami, FL 33131 
(305) 375-9292 

ROGER' s . KOBERT 
Florida B a r  No: 765295 
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MobiI Oil Corporation 
FCO 1698 (5 Ed) 

service station leaso 

i 
f y- I "I 

THIS LEASE is made ........................................ ,I9 .'?.z, between MOBIL OIL CORPORATION, 

a New York corporation, hereafter called Landlord, having an office at ...... .6?.6.3. Y.-Y 1.6g.h .I?1siY.1.. S p i . f G .  3.W.. ... 
........ .%*. .&+Pd.%d@k r. . F?.?T$dfi ... ?.3.!0?. ......................................................... and 

ALAN BERMAN ............................................................................................................ 
johtlyand severally, if more than one, hereafter called Tenant, of . . ?.???. 3.-. .?!".d<?Y?. .CYf?P.!C i . !%-. . &.~.J!~?F?I.+$C-I. .Fra 

1. Premises. Landlord hereby leases to Tenant and Tenant hcreby hires and takes the following premises: 

All of Lot 2  yeth her with that portion of Lots 14,. .g,. .I$<. g p ~ k .  .l,zQ,. ~,q~dp&'XJalc .................................................................... 
........ .?%?W?z .fe, $he. p?..aC. ~ ~ F T B P . ~ .  .r~cc.wW. A. p.l,+t. R Q Q ~ .  PAW. 3 .  P.< .P&lic. RCSCPS~~:; .OL 

including the improvements and equipment now or hereafter placed thereon, listed on Schedule A attached hcrcto and made a 
part h e r d .  which Schedule may, from time to time, be amended to rcflcct additions and/or deletions (hcrein collcctivcly 
called the premises), subject to any state of facts an accurate survey might show, to casements, encumbrances, covcnants, 
restrictions. and reservations, if any, of record, existing or future mortgages or deeds of trust, and any undcrlying lease, and 
excluding any of the premiscs which are the subject of any other leasc or grant by Landlord, its predcccssors or assignors, and 
reserving to Landlord the right to use, or to grant othcrs the right to use, a strip of thc premises ten (10) feet widc along the 
perimeter thereon, for purposes of crecting and maintaining signs, with the riglit to install needed utilities for any signs so 
erected, and a right of access for vehicles and pedestrians for said purposes. Tcnant shall not placc signs, vehicles, or othcr 
structures within said ten (10) foot strip without the express written consent of Landlord. 

2. Term. The term of this lease shall, except as providcd in Paragraph 3, be for a fixed period of . t h e e .  .(.X .... ycar(s) 
beginning .... ?.%PkTk?S. 3.1.. . .  J.?e?. ................ and ending .... . 4 v g ~ t .  XL. .193.Q.. ................... 
providcd that it may bc terminated by Tenant at any time on not less than ninety (90) days' notice to hndlord.  Any prior 
Service Station Lease between the parties relating to the premises is hercby tcrminated effective as of the date the term of this 
lcasc begins. Any holding over by Tenant at  the end of this lease or at  the end of any renewal or extension period without 
having first renewed or extended this lcasc in writing, shall not be considcrcd as a renewal or extension of this lease but shall 
constitute a month to month tenancy. 

3. Underlying Lease. Tenant has been notified in writing prior to the commencement of the term of this leasc that (a) this 
lease and the estate herein created are subject to all the tcrms and conditions of any underlying lcasc hcld by landlord which 
undcrlying lcase expires on the 30. . day of . .June.. ................ 19.93. And (b) that such underlying lease might expirc 
and may not be renewed during the term of this lcasc or at the end of the term of this lease. This lcasc shall automatically tcr- 
minate upon the datc such underlying lcase expires and Landlord is under no obligation to scck an extension or renewal of such 
underlying lease or exercise any options of rencwal that Landlord may have under such underlying lcase. 

4. Rental. (a) Subjcct to the escalation provisions of Paragraph (b) of this Paragraph 4, Tcnant shall pay rental without 
dcduction, set off, notice, or demand, in accordance with the following schedulc: 

(1) From ..?%'??.%??.> ....... , 19.U.T. to .. .A%%$.,??! ...... , 19813.. thcsuniof(i)S .A!???.*.??. .......... 
per month gasoline rofit ccnter rental (GPC) with a collection rate of ................................. cents per gallon, 
plus (ii) $ . .???:.?!. ...... yr month altcrnate profit center rcntal (APC) with a collection ratc of ..... A:.??. ..... cents 
per gallon; such total of ..... .#."!?6:p.'?. ......... to be collcctcd at  the rate o f . .  .. .?:.!? .............. cents pcr gallon. 

(2) From ... .5FPt.&?eF. . $ I . .  .............. 19. 88. to ... .+F3.\%. 3.4,. .................. 19 $?. . thc sum of: 
(i) s .I t88.3.-.QP.. ........... .per montti GPC rental with a collection rate of . .A:?$. ................. ccnts per gallon, 
plus (ii) $ . $ I  p.32 t 00. .... \ ...... per month APC rental with a collection ratc of ....... .$: P.C. ......... cents per gallon; 
such total of S . .z,?$>...@. ................ to be collected ar thc rate of ....... .? : ?.? ............... ccnts pcr gallon. 

ram ....... ?.?P%mb?T. ?. ............. 19 ??. . to . AVYP?& .?'!-.I.. ................... 19. .?9 thc sum of: 
(i) S ........................ per month GPC renlal with a collcction rate of cents per gallon, 
plus (ii) 16 . +!08? : o.? ........... per month APC rcntal with a collection rate of . .I: $.'. . .............. cents per gallon; 

As used in this Paragraph 4, GPC refcrs to the rental for the use of the motor fuel facilities at the premiscs. As used in this 
Paragraph 4, APC refers to the rental for thc use of the non-motor fuel facilities at thc premises. As used in this Paragraph 4, 
the collection rate is the gallonage collection to be applied against each gallon of motor fuel delivered into thc storage tanks at 
thc premises. If in any month during thc tcrm of this lcasc thcrc is a deficiency bctwecn thc amount collccted by thc collection 
rate and the rental due For the month, Tenant shall pay such deficiency to Landlord not later than thc fiftcenth (15th) day of 
the following month. If in any month there is an Overpayment, the overpayment will bc refunded to Tcnant or, at Landlord's 
option, applied to any account owing by Tenant to Landlord. The  APC rent has been calculatcd on thc use of the non-motor 
fuel facilities by Tcnant as of the effective date of this lease. Tenant shall not alter Tenant's business practices so as to add to or 

1.80 

'31 :997.00 ... ............... .?:9? 
such total of S 3.l.c .. .?: 0%: ?. ............... to be collcctcd at the rate of ............................ cents per gallon. 



change the current use upon which the APC rent is based without Landlord’s prior written conscnt. In thc event Landlord con- 
scnts to such ux, Landlord reserves thc right to modify the APC rent. In the event Landlord and Tenant fail to agree on a 
revised APC rent within thirty (30) days of Landlord’s requcst, Tenant shall, on noticc from Landlord, cithcr discontinuc the 
addcd or changed u x ,  or vacatc thc premises. If requested, Tenant shall provide and maintain with Landlord, a rental security 
deposit of one month’s rcnt. 

@) Landlord may, on sixty (60) days’ prior written notice, incrcasc the rent for either the GPC or thc APC or both by not 
more than 2OVo each for any or all of thc rcntal periods specified in Paragraph (a) above. cffcctive with thc commenccmcnt of 
the rental period as specified therein. If Landlord shall exercise this option, the collection rate will be adjusted accordingly. 

(c) Landlord and Tenant acknowledge and agree that all personal propcrty and equipmcnt listcd on Schedule A, while 
subject to all terms and conditions of this leasc, shall be considered as loaned equipment and, unless othcrwise specilicd, no 
portion of the rental specified in this Paragraph 4 shall be allocatcd to such personal propcrty and equipmenl. Maintcnancc, 
repairs, or replacement of such personal property and equipment shall not give risc to any claim for abatement of rcnt. 

(d) Landlord may, on written notice, immediately increase the total rent by the amount of any prcsent of fulurc govern- 
mental tax, fee, duty, or other imposition on, or measured by, the rental collected herein, unless Tenant is required by law to 
pay the same directly to the governmental taxing unit. If Landlord shall cxercise this option, thc collection rate will be adjusted 
accordingly. 

5. Use of Premises - Business Operations. Tenant acknowlcdges that Landlord has made a substantial invcstmcnl in 
developing the premises as a retail gasoline facility; that Landlord has developcd service stations throughout the country which 
are distinguished by design, trademark, decor, and graphics; that Landlord has built valuable goodwill throughout thc country 
and has fostered confidcnce in the motoiing public in scrvicc stations and products bcaring Landlord’s tradcmarks; tliat 
Landlord has advertised its products cxtcnsivcly throughout the country; and that the continucd succcss of Landlord, and of 
Tenant as a Mobil dcalcr, as wcll as all other Mobil dcalcrs. is dependent upon each Mobil dcalcr maintaining the highcst stan- 
dards of scrvice station operation and customcr scrvice. Landlord and Tcnant have cntcred into this lcase with thc cxprcss 
understanding that Tenant will use the premises principally for the operation of a gasoline facility offcriny pctrolcum and 
rdntcd products and services to the motoring public, and shall not use or permit to be used such prcniiscs in conneclioii with 
any purpose prohibited by law, ordinance, covenant, condition, or restriction. Tenant agrecs to exercisc sound business prac- 
tices in conducting his business and to use his good faith and bcst efforts to maximize the rctail motor fuel busincss nt said 
premises. Tenant shall not cngage in any business conduct upon the premises, cithcr by way of action or omission, which con- 
duct could jeopardize or diminish the value of the premises and the business as a relail servicc station. Tenant furthcr agrecs to: 
(a) devotc his major efforts to the operation of the service station and not devote morc of Tcnant’s time to any other tradc, 
occupation, or calling, or any combination thereof; (b) maintain adequate manpower Icvcls; (c) render prompt, cfficient, and 
courteous service to all customcrs, providing continued training, guidance, and supervision to crnployces to insurc high 
standards of rctailing and services; (d) maintain adequate inventory of quality products; (c) crnploy sound rctailing practices 
including staying currcnt and abreast of, and promptly reacting to, compctitive conditions in Tenant’s markcl arcn so as to 
maximiu: sale of motor fuel; (FJ maintain current and accurate business records; (9) maintain the premiscs and the appearance 
thereof, together with the display of merchandise, in order to offer a pleasing and attractivc facility to the public; (h) keep 
busincss hours based upon normal necds of trade customers as measured by traffic counts and/or hours maintained by com- 
parable service stations in proximity to the premises unless all or a portion of the blank spaces are completed in lhc following 
schcdulc, in which event the schedule and not the business hours referred to above will control: 

(i) ~ z x ~ ~ x ~ ~ ~ p z w z i a a ~ f h ~ @ g ~  
I%imzxzxz.xmmmxzxzx~maxoaMaxzaPrk 
~ ~ B a ~ ~ ~ ~ ~ x z x z x z x ~ ~ 2 z x ~ X 2 x z ~ ~  
~ z x z x a ~ x z x p ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

... 
(Ill) . . . . . . I f . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . 
6. Mnlntenance Obligations - Znndlord. Landlord at its expense shall make repairs decmcd necessary by it to kccp 

improvements and equipment as are covered by this lease in good operating condition in accordance with the allocation of 
maintenance responsibilities set forth in Schedule B attached hercto and made part hereof, provided the neccssity therefor is 
due to ordinary wear or to damage by the elements. Landlord’s obligation to rcpair shall not arise until: (a) Landlord is 
notified by Tcnant that the item in question is not in gaod operating condition, and @) Landlord shall have deterrnincd in its 
sole discretion and within a reasonable period that the necessity for repair is due to a cause referred to abovc. Tcnant shall 
either make lhe item harmlcss or shall not use it or permit it to be used until rcpaircd. In lieu of rcpairing, Landlord may makc 
replacements. 

7. Maintenance Obligations - Tcnant. Tenant shall: (a) at  its expense and in accordance with Schcdulc I3 hereol, maintain 
the premises in good safe, and opcrating condition and promptly make all repairs or rcplacemcnts necessary for that purposc 
except to thc extcnt Landlord shall make repairs as providcd in Paragraph 6; @) operate and maintain in accordancc with the 
instructions of the equipment manufacturer and rcplace as necessary all cmission control cquiprncnt and comply with all laws 
applicable thereto; (c) promptly notify Landlord of the need for maintenance or rcplaccment of items that arc Landlord’s 
responsibility undcr Paragraph 6; (d) implement a regular preventative maintenance program as prcscribcd in Schedulc El; and 
(e) keep records of all preventative maintenance inspections and of all maintenancc pcrformed by Tenant and exhibit thc 

frecords to Landlord upon requcst; (fj if requested, provide and maintain with landlord, a maintenance security deposit in such 
&mount as Landlord may dcsignatc, which in no evcnt shall exceed one thousand ($l,oOO) dollars. Notwithstanding the divi- 
sion of maintenance responsibility between Landlord and Tenant set forth in Schedulc B, Tcnant agrees lhal Tcnant is 
obligated to promptly rcpair or replace any item that requircs same if the necessity thercfor is not duc to ordinary wcar or to 
damage by the elements, or i s  due to damage by Tenant or an unidentified third party. Providcd further, should Tcnant fat1 to 



promptly repair or replace any such item, Landlord may, at its option, cffcct said rcpair or rcplaccmcnt and the cost of such 
shall at  Landlord’s opton. be paid by Tenant to Landlord on demand, or as additional rent, or from Tenant’s maintcriancc 
security deposit. 

8. Appearance Obligalions - Tenant. Tenant shall keep the premises clean, ordcrly and well-lightcd at all timcs. In 
J,ddition, Tenant shall: (a) immediately replace, in kind, all burncd out light bulbs and light tubes; @) keep adjacent 
Gdewalks, curbs. and drives in good and safe condition and free from snow, standing water, oil, grcase, other products, and 
obstructions; (c) maintain all landscaped areas, including but not limitcd to watcring, weeding, trimming, cutting and other 
necessary care of all grass, gardens, shrubbery, trccs or othcr plantings on the premises; (d) replace all grass, gardens, shrub- 
bery, trees or other plantings which require replacement due to failure of propcr maintcnance by Tcnant; (c) kccp thc rcst 
rooms open at  all times during business hours and keep such rest rooms clean, neat, sanitary, and supplied adequately with 
Mweh toilet paper, and soap; (0 keep the drive areas clear of vehiclcs, othcr mobile equipment and obstructions which may 
restrict traffic flow, endanger customer safcty or detract from appearance; (g) not use the premises for the sale of new or used 
vehicles, not retain disabled or unregistered vehicles on the premises for more than forty-eight (48) hours, and not park 
vehicles in areas other than those designated by Landlord for parking; (h) not place rcntal devices, coin-opcratcd dcviccs, 
dispensing devices, telephones, vehiclcs or equipmcnt on the premises without Landlord’s prior written consent, except that 
Tenant may. without such approval, install inside thc scrvice station building, storage, and merchandising equipment for 
beverages, candy and tobacco products if removable without damage to the premises; (i) not make or permit alterations or ad- 
ditions in the prcmiscs or placc any additional structures on the premises without Landlord’s prior written approval, except 
that Tenant may, without such approval, install storage and merchandising equipment for petroleum products, if rcmovablc 
without damage to the premises and if permissible under applicable law; (j) not display or affix to thc cxtcrior or intcrior of thc 
building or anywhere on the prcmises, any signs, flags, posters, writings, markings, or pennants, without Landlord’s approval. 
but Tenant shall have the right to display in a ncat and ordcrly tnanticr such briefly worded and prolcssional appearing sign 
arc necessary to identify the products and services offcrcd and their prices provided such docs not obscure the visibility of 
Landlord’s logos, tradcmarks, or Tenant’s posted price of products, and provided further, such signs do not constitutc hazard 
or nuisance for reasons of safety or visibility; and&) not use or permit the use of service station bays, driveways, islands, or 
opcn areas of the premises for the display and sale of non-pctroleurn, or non-automotivc rclatcd goods or serviccs without thc 
prior written consent of Landlord. 

9. Other Obligsliow -Tenant. Tenant agrees: (a) to supply and maintain all equipment necessary for Tenant’s operations 
hereunder not supplied by Landlord as part of thc prcmises; @) to kecp lcgiblc and visiblc all brand names. tradcmarks, and 
signs of Landlord on Landlord’s pumps, containers, and equipment now or hereafter placed on the premises and to use such 
pumps, containers, and equipment. together with all Schedule A underground storage tanks, solely for Landlord’s producu; 
(c) to permit Landlord to enter the premises to make inspections and/or rcpairs, to post notices, to stick tanks, or for any othcr 
purpose without liability for any interference with Tenant’s business; (d) to pay all utility charges and other expenses, except as 
may otherwise be providcd in this lcase, and aU taxes and fces imposed on the prcmiscs or the USC thcrcof, cxccpt real and pcr- 
sonal property taxes on the land and buildings and on Landlord’s equipment unless otherwise provided in any underlying lease 
between Landlord and Tenant; (e) to comply with all requirements of compctcnt authorities with rcspcct to thc prcmiscs, 
sidewalks, drives, and curbs adjacent thereto, and of the National Fire Protection Association or the American Insurance 
Association and similar organizations; ( f )  not to maintain or permit any animal or condition on the premises which threatcns 
the health, safety ar  well-being of customers; (8) not to permit loitcring on the premises by persons who, at thc time, have no 
proper business purposes thereon; (h) TO ACCEPT THE PREMISES AND SCHEDULE A EQUIPMENT IN THEIR 
PRESENT CONDITION, AS IS, WITHOUT ANY WARRANTY, EXPRESS OR IMPLIED, AS TO THEIR CONDITION 
OR FITNESS FOR ANY PURPOSE; (i) not to hold Landlord responsible for any dcfect in, or changc in conditions affecting, 
the premises or for any damage to the prcmiscs cxccpt as providcd in Paragraph 6; (j) to kccp thc prcrniscs frcc of all liens and 
claims; (k) to waive all prcsent and future rights of redemption or repossession; (1) to waive any right in any appropriation, 
condemnation or emincnt domain awards; (m) on any termination or cxpiration of this lease to surrender the premises to 
Landlord in good order and condition; (n) to monitor inventory of underground tanks daily by tank sticking or olhcr industry 
accepted measurement techniques, and rcconcilc inventory rccords at  least wcckly in ordcr to detect tank or piping leaks so as 
to safeguard the environmcnt and prevent loss to either Tcnant or Landlord; (0) to kccp a daily log of all undcrground tank 
inventory readings which shall be available for inspection by Landlord, and to advise Landlord proniptly of any indication of 
contamination or Icakage; (p) not permit any consumption of intoxicating bcvcragcs or usc of illcgal drugs on tlic prcniiscs; (9) 
to keep filled and ready for operation all firc cxtinguishcrs on thc prcmiscs; (r) not to permit the accumulation of trash. usctl 
tires, or othcr dcbris cxccpt such as shall be contained in  propcr trash rcccptaclcs; and (s) to comply with all thc rcquircnicri~s 
of fcdcral, statc, and local authorities with respect to watcr, soil, and nir pollution und waste disposiil. I f  ‘ T c r m i  docs i i o t  

disposc of waste in a propcr manner or is not, in Lnndlord’s opinion, complying with snid watcr. soil, ~ n t l  nir p o l l i i f i o i i  

requirements, Lnndlord, at its option, may do $3 without liability to Tcnant for busincss loss and the cost tlicrcof shnll bc pnid 
by Tcnant, as additional rcnt. 

10. Discontinuntion of Product Storage Tnnks. Landlord has leased and Tenant has taken thc prciniscs with undcrground 
storagc tanks, as listed in Schcdulc A, of sufficient numbcr so as to providc Tcnant with thc capability to markct multiplc 
products. Notwithstanding Landlord’s obligations under Paragraph 6 of this lcasc agrccmcnt, in thc event any onc or morc or 
such undcrground storagc tanks shall require rcpair or rcplaccment, Landlord may, at its option, elect not to repair or rcplilcc 
such tank and, in such event, Landlord shall either rcniovc such tank, or cvacuate and abandon such tank in placc with no fur-  
ther use by Tenant and Schedule A shall be deemed amcndcd to rclcct the dclction of such tank or tanks. l’rovidcd howcvcr, in 
the event Landlord exercises such option not to repair or replace, thereby reducing thc numbcr of undcrground storiige tanks 
on thc prcmiscs whcrcby Tenant’s product numbcr capability is rcduccd, Landlord shall thercupon rcducc thc GPC rcntal 
according to Landlord’s thcn existing rental policy for the calculation of GPC rcnt bascd upon the reduced normal product 
volume resulling from thc discontinucd product. The volume of the discontinued product shall bc bascd upon total dclivcrics 
of such discontinued product to Tcnanl during the twclvc (12) month period immediately preceding the excrcisc of’ this option, 
or if Tcnant has no twelve (12) month history of such purchases, such lcsscr time period as Tenant may have purchascd tlic 
discontinued product. As a basis for this GPC rcnt rccalculation, the product to be discontinued by Tciiant a1 thc prcmiscs 
shall be Tenant’s lowcst volume product during such period of time. In no event may this option bc cxerciscd by Landlord so 
as to eliminate Tenant’s ability to markct at l a s t  two (2) products. Any supply agrccmcnt between Landlord and Tcnant shall 
be deemed amended so as to delete the sale and purchase of the discontinued product. A - 3 



11. Iademaily, Notice, and Release. Tcnant shall dcfcnd, indemnify, and bold Landlord, its agents, servants, employccs, 
successors and assigns, harmlcss from and against any penalties, fmcs, chargcs, or expenses, for any violations of any law, 
regulation, order, or ordinance caused by any act or omission, whcthcr ncgligcnt or olherwise of Tcnant, or any of Tcnant’s 
agents or others under Tenant, or by Tenant’s failure to notify Landlord of the need for repairs, or by Tcnant’s failure to 
otherwise comply with Paragraph 7 hereof, and from and against all liab es, claims, actions, suits, licns, losses (including 
those of the partics, thcir agcnts and ernployccs), for dcatli, personal injury, propcrty damage, or a n y  othcr injury or claim 
arising Out of the USC, occupancy, operation, and maintcnancc of the premises (including adjaccnt sidcwalks, drivcs, and 
curbs) by the Tenant or any of Tenant’s agents, contractors, employees, or othcrs undcr Tcnant. Tcnant shall promptly notify 
Landlord of the occurrence of any death, injury, or property damage, the circurnstanccs rcgarding sanic, and the pcrson or 
pcrsons having knowledge of same, and thcrcaftcr cooperate with Landlord in its invcstigation involving any clairn or suit 
based upon such occurrence. 

Any claim by Tenant of any kind, based on or arising out of this lease or othcrwisc, shall bc waived and barrcd unlcss 
Landlord is given notice within ninety (90) days after the event, action, or inaction to which such claim rclalcs, and furlher, 
any such claim by Tenant shall be waived and barrcd unless asscrtcd by thc commcncemcnt of an action within Lwclvc (12) 
months after the event, action, or inaction to which such claim relates. In no event shall Landlord bc liable for prospcctivc pro- 
fits or special, indircct, or conscqucntial damages. In consideration of Landlord’s execution of this lcasc and thc mutual 
covenants herein, Tenant expressly releases Landlord from any and all claims which Tcnant may have against Landlord on the 
datc of this Icasc, cxccpt only those claims if any, cxprcssly rcscrvcd by Tenant in a schcdulc attachcd hcrcto. 

The provisions of this Paragraph I1 shall survive any tcrmination or nonrencwal of this lcasc, however arising. 

12. Insurancc. Tenant shall obtain, renew, and keep current during the tcrm of this lease agrccment insurance satisfactory 
to Landlord including, but not limitcd to, thc following minimum insurance: (a) garagckecpcr’s lcgal liability insurancc with 
limits of not lcss than SS0,oOO with Landlord named as an additional insured (unless the configuration of the improvcmcnts of 
the premises is onc having no service bays, in which event, garagckecpcr’s lcgal liability insurance is not rcquircd); (b) garagc 
liability insurance including coverage for contractual liability and vchiclcs opcratcd in thc course of the Tenant’s busincss wilh 
limits of not lcss than $500,000 for any onc occurrence, with Landlord named as an additional insured; (c) workcrs’ compcnsa- 
tion as rcquircd to insure Tenant’s liability under either statutory or common law in Tenant’s jurisdiction; (d) insurance suffi- 
cicnt to rcplacc all platc glass and security glazing in the event of loss; (e) fire and extended coverage in an amount sufficient to 
cover Tenant’s inventory and equipment with a waiver of subrogation against Landlord; and (f) fire legal liability. All policics 
shall bc writtcn by insurancc conipanics authorizcd to do business within the state in which the scrvicc station lcascd by ‘I’cnant 
is situated. Tenant shall pay all premiums and assessments charged for such policics whcn duc. Each such policy shall have a 
provision that requires that Landlord shall be afforded ten (10) days’ writtcn notice before any termination, canccllalion, or 
material change shall become effective. In the event that any such policy is tcrminatcd or canccllcd, Tenant shall promptly, 
prior to the expiration date of such policy, procurc a ncw or substitute policy containing the same or additional coveragc, such 
policy to afford coverage concurrent with the expiration of the canccllcd or tcrminatcd policy. Certificates of insurancc cvidcn- 
cing policics required hcreunder shaU be providcd Landlord within sixty (64) days of the cffectivc datc of policy. 

Thc failure of Tcnant to: (a) obtain any of thc above coverage; (b) pay all premiums and assessments whcn due; (c) comply 
with all terms and conditions of such policy, or thc dircctions the insurance carrier or its rating burcau, or the National Fire 
Protection Association; (d) obtain new or substitutivc policies as herein provided; or (c) providc Landlord with a certificate of 
insurance evidcncing policics rcquired, within sixty (60) days of the effective datc of policy, shall be a default hercundcr. If  
Tenant fails or refuses to obtain the above coverage, or otherwise dcfaults hcrcunder, Landlord, at its option, .may obtain 
samc, or otherwise cure said dcfault at Tcnant’s sole cost and cxpcnse, and any expcnscs iricurrcd by Landlord hercundcr shall 
be paid by Tenant to Landlord as additional rent or, at Landlord’s option, on dcmand. 

l3. Terminntlon; Notice; Nonrcncwal; Right of Termination due to Governmental Action; Accrued Rights; Hemedies. 
(A) Termination of Lease and Relationship. Landlord may terminate or nonrenew this lease and thc rclationship between 

(I) failure by Tenant to comply with any provision of this Icasc, which provision is both reasonable and of matcrial 

(2) failure by Tenant to cxcrt good faith cfforts to carry out any of the provisions of this Icasc; 
(3) a determination is  made by Landlord in good faith and in the normal coursc of business to withdraw from 

marketing of motor fuel through rctail outlets in the relevant geographic market arca in which the. premises hereundcr is 
located or 

(4) occurrence of an event which is relevant to the relationship hcrcundcr and as a result of which termination or 
nonrenewal of this lease and the relationship i s  rcasonablc including, but not limited to, such events as: (a) failure of Tcnant to 
make prompt payment of rent and additional rent when duc; (b) the tcrmination of any Retail Dealcr Contract between the 
partics hcreto; (c) if Tcnant has made any false or misleading statement on Tenant’s Dealer Application (Form CO-303); (d) 
Tenant commits any fraud or criminal misconduct, relevant to thc opcration of the premises; (e) Tenant takcs advantage of 
any law for the benefit of debtors, or if an cxccution or levy shall issue against Tenant or Tenant’s effects, or Insolvency, 
bankruptcy, or rcccivcrship proceedings arc instituted by or against Tenant which arc not contested by Tenant and dismisscd, 
or which result in a declaration of bankruptcy or judicial determination of insolvency of Tenant; (0 death of Tcnant; (g) severc 
mcntal or physical disability of Tenant which continues for three (3) months or more and which prcvcnts the personal supcrvi- 
sion of the operation of the premises by Tenant; (h) expiration of any underlying lcasc of Landlord so that Landlord loses the 
right to grant Tcnant posscssion of the premises; (i) a total or partial condemnation or other taking, in whole or in part, of the 
prcmises pursuant to thc power of crnhcnt domain; 6) destruction of all or a substantial part of the premises; (k) failure of 
‘!enant to operate the prcmiscs for thc sale of motor fuel for seven (7) consecutive days or such lesser period which, utidcr the 
iacts and circumstances, constitutes an unreasonable period of time; (1) willful adulteration, mislabclitig, or misbranding of 
motor fuels; (m) Tenant’s misuse of Landlord’s trademarks; (n) knowing failure of Tenant to comply with fcderal, statc, or 
local laws, rules, rcgulations, or ordinances relevant to the operation of Uic prcmiscs; (0) conviction of Tcnant of any felony 
involving moral turpitudc; or (p) thc occurrence of any other event relevant to the relationship between the partics which 
makes termination or nonrenewal reasonable, including but not limited to those set forth in (B) below. 

the partics, upon notice as providcd hcrcin, on any one or more of the following grounds: 

significancc to thc relationship hercundcr; 



(B) Nonrencwal of the Leasc and the Relationship. In addition to the grounds sct forth in Subparagraph (A) of this 
Paragraph 13, Landlord may nonrenew this lease and thc relationship bctwccn thc parties, upon notice as providcd hcrcin, in 
any of the following evcnts: (1) failure OF Tenant and Landlord to agree to changcs or additions to their agrecmcnts which 
h d l o r d  has, in good failh, determined arc required; (2) receipt of numerous bona fide c ~ ~ t o i n c r  complaints by Landlord 
qoncerning the Tcnant’s operation of its premises; (3) rcpealcd failure of Tcnant to operate its premises in a clcan, safc, and 
healthful manner; (4) a good faith determination by Landlord, made in its normal course of busincss, to (i) convcrt the 
premises to a use other than the sale or distribution of motor fucl, or (ii) to materially altcr, add to, or replace the premises, or 
(iii) to sell or exchange the premises; or ( 5 )  a good faith determination by Landlord that renewal of the relationship is likcly to 
be uneconomical to Landlord despite any reasonable changes or additions to the agreements betwecn thc parties which may be 
acceptable to Tcnant. 

(C) Notice. Should any circumstance occur constituting grounds for termination or nonrenewal of this lease and/or thc 
relationship betwecn the parties, including but not limited to those set forth in Subparagraphs (A) and (B) of this Paragraph 
13, Landlord shall give Tenant notice thereof starting thc reason(s) therefor and the datc on which termination or nonrencwal 
shall take effect. 

(D) Right of Termination Due to Governmental Action. If any federal, state, or local govcrnmental action results in thc 
adoption of orders, rulings, regulations, or laws that: (1) significantly altcr thc reasonable expectations of the partics at the 
time of entering into this lease agreemcnt; or (2) result in thc imposition of an obligation upon Landlord to install or construct 
equipmcnt, facilities, or improvements on the premises and, in Landlord’s solc judgment, the cost of such installation would 
be uneconomical to Landlord; or (3) modify in any way lhc present relationship of Mobil Oil Corporation’s exploration, 
production, refining, transporting, or markcting Functions to the structure or Mobil Oil Corporation. thcn citlicr party may 
terminate this lcasc agreement, togcthcr with any supply agrccrncnt with Landlord, upon no1 lcss than 180 days’ notice lo thc 
other party. 

(E) Accrucd Rights. Any termination or nonrenewal shall be without prejudice to Landlord‘s accrued rights. 
(F) Remedies of Landlord. In the event of any default by Tenant or any failure or rcfusal by Tenant to perform any of thc 

agreements, covenants, conditions, or provisions of this lease agreement, Landlord shall have the following remedies in addi- 
tion to its right to terminate this lcasc agreement and to nonrcncw thc franchise rclationship betwccn the partics: (a) Landlord 
shall havc the option, but shall not be obligated, to perform Tenant’s obligation hereunder and any cost or expense incurred by 
Landlord, together with interest at  the highest rate allowed by law from the datc paid, shall be deemed additional rent and 
collectible as such by Landlord with the monthly installment of rent due ten (10) days after noticc of such payment; (b) 
Landlord shall have the option, but shall not bc obligated, to enter the demiscd prctniscs for the purpose of corrccting or rcmc- 
dying any such default and to remain therein until thc same shall have been correctcd or remedied but neither any such expcn- 
diture nor any such performance by Landlord shall be deemed to waive or release Tenant’s default or the right of Landlord lo 
take such action as may bc otherwise permissible hcrcundcr in the casc of such default; (c) Tcnatit hereby cxpressly waives 
service of any notice of intention to re-enter. Tenant hereby waives any and all rights to recover or to rcgaiii posscssion of lhc 
demised premises or to reinstate or to redeem this agreement or other right of rcdemption as permitted or provided by or undcr 
any statute, law, or dccision now or hereafter in force and effect; (d) the rights and remedies givcn to Landlord in this ayrec- 
ment are distinct, separate, and cumulative, and no onc of them, whether or not exercised by Landlord, shall be dcctncd to bc 
in exclusion of any othcrs herein or by law or in cquity provided; and (e) in the event legal procccdings arc institutcd by 
Landlord to enforce any provision of this lease, Tenant agrccs to pay Landlord’s reasonable attorney fees. 

14. Redevelopment of (he Premises. Landlord shall have the option, but not be obligated, to redevelop thc premises which 
may includc reconstructing, remodeling, additions to buildings, equipment, fac es, and a change in configuratioii which 
may include thc elimination of the service bays. Tenant agrees and understands that Landlord is undcr no obligation to undcr- 
take any such redevelopment and that it is solely within thc discretion of Landlord whether any such redcvclopmcnt will bc 
made, as well as thc nature of any redevelopment. Provided however, any such redcvclopmenl shall continue to provide 
facilities for the sale of motor fuel under any Retail Dcalcr Contract existing between the partics hcrcto. 

In the event Landlord excrciscs this option to redcvclop the premises, Landlord agrees to provide Tcnant with at least thirty 
(30) days’ written notice in advance of the commencement of any demolition or construction. 

Tcnant covenants and agrccs to pcrmit Landlord and its agcnts or contractors to cntcr upon thc premiscs for lhc purposc of 
making thc proposed alterations and redcvelopment in the evcnt Landlord cxercises its option to makc same. ‘Tcnant agrccs 
that Landlord shall not bc liable for loss, inconvenicncc, or annoyance to Tcnant arising out of or in conncclioti wtlh such 
altcration and rcdcvclopmcnt including, but not limitcd lo, any loss, darnagc to, or removal of any or all nltcrdlioiir or 
improvements prcviously installed by Tcnant, or any claim by Tcnant for loss of busincss arising out of any such rcdcvclop- 
mtnt. During thc pcriod of such demolition or construction, Landlord shall rcducc thc rcntnl duc Iicrcundcr by nn B I I I O U I J ~  

which, in its solc judgment, will adcquatcly compensate Tenant for thc rcstrictions in usc of thc prcrnises rcsulling froni ruch 
demolition or construction. 

Upon completion of any such rcdcvelopmcnt, Landlord may, for thc rcrnaining term of this lcasc. incrcasc thc rciit in 
accordance with Landlord’s rcntal policy and/or incrcase thc hours of opcratioii up to twctlty-four (24) hours pcr day, SCVCII 

(7) days pcr wcck. After rcceipt of notice of any such rcntal and/or hours of operation incrcasc, Tcnant shall have thc right to 
tcrminatc this lcasc on tcri (10) days’ writhi notice to Landlord if any such rcntal and/or hours of operation incrcasc by 
Landlord is not satisfactory to Tcnant. 

15. Notices. All notices hcrcunder shall be in writing and shall be dclivcrcd pcrsonally (to an officer or manager in casc of 
Landlord) or sent by ccrtificd mail to the address spccified herein unless changed by nolice. Noticc by mail shall be decmcd 
given on the date such noticc is dcposited in the United States mail, postage prcpaid, and propcrly addressed. 

16. Scvcrability. If any provision of this lcasc agrccmcnt or portion thcrcof, or lhc application thcrcor LO any pcrsori or cir- 
cumstancc is finally detcrmincd by a court of competent jurisdiction to be invalid or unenforceable, such invaLdity or uncm 
forceability shall not affoct the other provisions of this lease agreement. 
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I THIS CONTRACT is  made r-[ ( , 1 9 k ,  betwccn MOUIL OIL CORPORATION, 

a place of business at  hereaftcr callcd the marketing prcmises. 

1. Products; Quantities. Seller shall sell and Buycr shall purchase and accept from Seller, such quantities of products as 
Buyer shall order from time to time during the term of this contract for delivery at  the marketing premises, but during each 
calendar month or calendar year, as the case may be, not morc than the following specified quantitics nor less than fiIly per- 
cent (50%) of such spccified quantities of all such products (in thousand gallons, unless otherwise specified): 

MONTH GASOLINIC3 DIFS'S15L FUELS 

January 
February 
March 
April 
May 
June 
July 
August 
Septembcr 
October 
November 
December 

L09,200 
99,600 
110,400 
99 , 600 
98,400 
90,000 
99,600 
99,600 
81.600 
99,600 
102.000 
110.400 

TOTAL 1,200,000 

OILS AND G ~ l B  

1,944 GALLONS I 

The quantities so specified for oils and grcases are calendar year totals, and shall be prorated for any period less than a 
calendar year. 

If Buyer requests deliveries of products in excess of the maximum quantities which Seller is obligated to scll hcrcundcr, 
Seller may elect to accept such requests whcrc, in its sole discretion, Sellcr dctcrmines said additional quantities are available. 
Any sale of products in excess of the quantitics specified herein shall be subject to the terms and conditions of salc set forth 
herein. 

Seller shall not be obligated to (but may at its option) makc single deliveries of gasoline or diesel fucl of lcss lhati thc stan- 
dard dclivery as dcfincd by Sellcr, to the marketing prcmiscs as specificd herein. For this contract, 8 pounds of grcase equals 1 
Ballon of oil, As uscd in this contract, Seller's product shall mean products purchascd by Buyer from Scllcr. 

Any producvr purchased by Buyer from Seller (except products specifically covered by anotlicr corilract bctwccn Iluycr 
and Seller), including products not listed above, shall be covercd by the terms and conditions of this contract. Nothing hcrcin 
contained shall be construed as a waiver of any law, ordinance, lease and/or contract prohibiting tlic use of Mobil-owncd 
and/or Mobil-branded dispensing facilitics for the storage and salc of othcr than Mobil-brandcd products. Products, gradcs, 
tradcmarks, and packaging shall bc those markctcd and used by Seller at times of deliveries for similar dealcrs in Buyer's area, 
all as determined by Scllcr. Seller may, at any time or from time to time, changc the gtadc, specifications. charactcristics, 
delivery package, brand name, or other distinctive designation of any product herein listed, and such products as SO changcd 
shall rcrnain subject to this contract. Seller may discontinue thesale of any product herein listcd, in which event both Seller and 
Buyer shall be rclicvcd of any furthcr obligation hereunder wiLh rcspcct thereto. 

I 

I 

2. Term. Thc term of this contract shall be for a fixed period of three ( 3  )ear($) beginning- 

3. p*W Terms; Dellverlcs, Prices shall be those posted or listcd by Seller at time and for place of dclivcry for that 
class of customer in which Buyer shall then fall BS determined by Seller. All prices arc subject to change by Scllcr. Unless orhcr- 
wise specified. prices are prior to taxcs and are subject to change by Seller at any time and without notice. All prices arc I payable in a s h  in U.S. dollars at time of delivery or order, or such other payment terms as Seller may spccify, cxccpt lo Ulc ex* 



tent credit is extended on such terms and conditions ILS Scller may determine in its sole discrction. Cash discounts, if any, are 
not applicable to taxes, freight chargcs, or containcr chargcs. Dcliveries shall be made at thc marketing premises and shall bc 
promptly received by Buyer. In the event Buyer defaults in the payment of any indcbtedncss to Scllcr, in addition LO any other 
rights it m a y  have, Seller shall have the right to immediately suspend dclivcrics of all products arid to npply urry funds which 
Buyer may have on dcposit in Scllcr’s custody to the payment of such indebtedness. 

4. Taxes. The amount of any prcsent or future governmental tax, fcc, duly or othcr imposition (not included in  the 
price or otherwisc paid by Buyer) on or measured by: (a) this contract; (b) thc products or constituent matcrials covcrcd 
hcrcby; or (c) the manufacture, sale, use. transportation or handling of said products or matcrials, shall bc paid by Buyer to 
Scller, unless Buyer is requircd by law to pay the same directly to thc govcrnmcntal taxing unit. 

5. Rclnil Credit Program. For so long as Seller offers to Buyer and Buyer elects to participatc in Scllcr’s Rctail Credit 
Program, Buyer agrees to comply strictly with all terms, conditions, rcquircmcnts, and provisions of Scllcr’s Kctail Crcdit Pro- 
gram, as the same may be a m e n d e d  by Scllcr from timc to time, as set forth in Seller’s current Crcdit Card Instructions. 
Form CO-66. As a condition of such participation, Buycr is required to cooperate fully in preventing salcs to persons not 
authorized to use the crcdit card. Buyer shall be responsible for the acts of Buyer’s employccs with regard to Scllcr’s Crcdit 
Card Instructions. If Buyer fails to observe the tcrms of Scllcr’s Credit Card Instructions, including thc requiremcnt that Buycr 
take reasonable precautions to prevent sales to unauthorized persons, Seller may take any one or more of the following actions 
it deems necessary in its sole discrction: (a) chargc back to Buyer’s account the amount of any such sale; or @) on noticc to 
Buyer, impose special terms and procedures on Buyer’s participation in the Retail Credit Program; or (c) on notice to Buyer, 
excludc Buyer from participation in the Retail Credit Program. Buyer’s failure to comply with Seller’s Credit Card Insln~c- 
tions or Buyer’s failure to pay promptly any charge to Uuyer’s account rcsultiiig from such latlurc, shall coristttulc ;I del’ault 
undcr this contract. Uuyer shall, upon Scllcr’s rcqucst, rcturn to Scllcr thc manual credit card implinter and/or clcctronic 
credit card point of sale terminal leased to Buyer by Seller. 

Buyer acknowlcdgcs rcceipt of a copy of Seller’s Crcdit Card Instructions (Fortn C0-66), has rcad the same and is 
familiar therewith. Buyer will insure that Buyer’s employces rcad and bcconie familiar with the Credit Card Instructions (Form 
CO-66) and that same will be maintained on the premises for reference by Buycr and Buycr’s cmployccs. 

For all salcs madc by Buycr in accordance with such policy, Sellcr shall pay Buycr, or credit to Buyer’s account, at 
Seller’s discretion, the face amount of each credit sales ticket delivered to Seller, less such charges as Scllcr may establish for 
participation in its Rctail Crcdil Program, providcd such dclivery of the credit salcs ticket (or as Seller may otherwse direct) is 
made within the time specified by Seller, and not later than fifteen (15) days after such sale. 

Seller teserves the right to terminate its Retail Credit Program to Buyer upon noticc. 

6. Trademarks, Brand Names; Advertising. Buyer shall use Seller’s trademarks and brand names to identify and adver- 
tise Seller’s products and shall not usc such trademarks and brand names for any other purpose, or in any manncr which may 
confuse or dcccive thc public. Buycr shall not mix any other products with Seller’s products or adulterate them in any way, and 
shall not usc Seller’s tradcniarks or brand names in connection with the storage, handling, dispcnsing, or sale of any 
adulterated, mixed or substituted products. All advertising, including color schemcs, of Seller’s products shall be subjcct to 
Seller’s approval. Any violation of thc provisions of this paragraph by Buyer shall constitute a default undcr this contract and 
shall give Seller the right to immediately terminate this contract. On any termination of this contract, Buyer shall cause all 
reference to Seller and all use of Scllcr’s color schemes, trademarks, brand names, slogans, and advertising to be discontinued 
and shall return to Seller all such advertising and promotional matcrial in Buyer’s possession. Buyer acknowlcdgcs and 
recognizes that injunctive relief is essential for the adequate remedy of any violation of the provisions of this Paragraph h by 
Buyer. Buyer further agrees to pay Seller’s reasonable attorncy fccs in the event suit is instituted by Seller to cnforcc any of the 
provisions of this Paragraph 6. 

7. Contninem. All containers on which Seller charges a deposit shall remain Seller’s propcrty, shall be used only for the 
original contents and shall be returned when empty to Seller’s shipping point, frcight collect, unless Seller maintains in Buyer’s 
uea a regular pick-up service, in which event Seller shall collect containers on noticc from Buycr. Dcposit charges arc payablc 
without discount when payments for thc contcnts arc due and shall be refunded provided the containcrs arc rcturncd in thcir 
delivered condition, less ordinary wear, within ninety (90) days after delivery. If not so rcturncd, Scllcr may retain the charges 
in settlement for thc containers and expcnscs. 

8. Product Quality Control. Buyer shall protect the quality of products dclivcred to it by the Seller. The Buycr shall 
inspect tanks daily for watcr accumulation and shall notify the Seller immediately if watcr exceeds 314 of an inch depth for 
each respective tank. Without limiting any of the Buyer’s obligations clsewhcrc undcr this contract or otherwise, if thc tank or 
lanks are the property of the Buyer, the Buyer shall take immediate action to corrcct the situation. The Seller may rcfusc to 
make motor fuel deliveries into the affected tank or tanks until the fault is corrected. 

Unleaded Gasoline. The sale and distribution of unleaded gasoline is subject to Federal regulation under the Clean Air 
Act. This obligation addresscs both thc rolc of thc Scllcr and Uuyer in handling unleaded product. Thc Scller certifies that the 
product delivered by it as unleaded gasoline will, at the time of delivery, mcet or cxcccd the specifications under applicable 
govcrnmcntal rcgulations. The Buyer hcrcby covcnants and agrees that the Buyer will exerctsc the highcst degree of care dnd 
diligence in the handling, storing, and sale of unleaded gasolinc. Tlic Scllcr has cstablished procedures to bc obscrvcd in order 
to safeguard the intcgrity of the unlcaded gasoline sold and purchased pursuant to this contract. Thc proccdurcs are set forth 
in a pamphlet entitled “Unleaded Gasoline Handling Procedures,” which is incorporated herein by reference. Buycr shall 
obligate himself and anyone in Buyer’s employ or undcr Buyer’s supervision involved in the handling, sloragc, and/or sale of 
unleaded gasoline to follow the procedures established in the above-dcscribcd pamphlct. Buyer shall not cause or condonc any 
conhmination, mixing, or adulteration of Sclkr’s unlcadcd product. Buyer must immediately notify Scllcr of any suspicion 
that unleaded gasoline is contaminated by any means whatsoever. Buycr’s failurc to prevent the contamination of unlcadcd 
gasoline subsequent to delivery shall constitutc a default hereunder. 



Seller shall not bc responsible for any damages, unless it is shown that Seller’s unleaded product delivered to Buyer was 
contaminated prior to delivery. Buyer agrees to provide Seller, at Seller’s rcqucst. thc results or any tcsts OF thc product con- 
ducted by or for Buyer and further agrees to permit Scllcr to conduct such additional tests as Seller may require. 

9. Customer Service, Buyer agrees that whilc using any trademark, brand name, or other identification of Seller, Uuycr 
shall: (a) rcndcr prompt, fair, courteous, and efficient service to Buyer’s customers; (b) promptly investigate all customer 
hmplaints, and make such adjustmrnts which are reasonable and appropriate; (c) maintain the marketing premises in a 
manner which will foster customer acceptance of Seller’s products sold hereunder; (d) provide qualified attendants to rcndcr 
good service to customers; (e) keep the rest rooms open at  all times during business hours and kecp such rest rooms clcan, 
sanitary, and furnished with adequate supplics; (f) not employ or permit any illegal, unethical, dcccptive, or unfair practices in 
thc conduct of Buyer’s business; and (9) price all products and services as Buyer shall determine, provided same arc lawful. 

10. claims; Rclcm. Seller shall have no liability to Buyer for any defcct in quality, or shortage in quantity, of any pro- 
ducts delivercd unlcss Buyer gives Seller notice of Buycr’s claim within: (a) two (2) days after delivery for shortagcs in quatilily 
of products, or (b) within four (4) days after delivery (or discovery in the case of any latcnt dcfcct) for quality deficiencies, and 
further provides Seller with reasonable opportunity to inspect thc producb and take test samples. Any other claim by Uuycr of 
any kind, bascd on or arising out of this contract or otherwise, shall be waived and barrcd unlcss Scllcr i s  given written notice 
within ninety (90) days after the event, action, or inaction to which such claim relates and further, any such claim by Buycr 
shall be waived and barred unlcss asserted by the commcncemcnt of any action within twelve (12) months after the evcnt, 
action, or inaction to which such claim rclatcs. In  no event shall Seller be liable for prospcctivc profits or spccial, indirect, or 
consequential damages. 

In consideration of Seller’s cxccution of this contract and thc mutual covcnants hcrciii, Buyer cxprcssly rclcascs Scllcr 
from any and all claims which Buyer may have against Seller on thc date of this contract, cxccpl only thosc claims, il‘ any, 
expressly reserved by Buyer in a schedule attachcd hereto. 

11. Contingencies. Sellcr shall not be liablc for loss, damage or demurrage due to any dclay or failurc in performance: 
(a) becausc of compliance with any action, order, direction, request. or control of any governmental authority or person pur- 
porting to act therefor; or (b) when the supply of products or any racility of production, nianufacture, storage, transportation. 
distribution, or delivery cantemplatcd by Seller is interrupted, unavailable, or inadcquatc bccausc of wars, host 
disorders, acts of encmics, sabotage, strikes, lockouts, labor or cmployment difficulties, fires, floods, acts of God, accidents 
or brcakdowns, plant shutdowns for rcpairs, maintenance or inspection, wcathcr conditions, or for any other cause which 
Seller determincs is beyond its reasonable control whcn acting in good faith and in tho ordinary coursc of busincss, whcthcr or 
not similar to any of the foregoing. Seller shall not bc required Lo remove any such cause or replace thc affcctcd source of supp- 
ly or facility if it shall involve additional expense or a departure from its normal practices. If, for any causc, there is, or Scllcr 
bclieves in its reasonable opinion there may be, a shortage of supplies, for phatever reason, so that Seller is or may be unablc 
to meet the demands of all of its customers of all kinds, Scllcr rnay.allocate to and among its Retail Dealers such quantitics of 
product as Seller determines in thc excrcise OF its ordinary business judgmcnt it has available For distribution to that class of 
trade from any given terminal or point of supply, provided that Seller’s plan of allocation shall not unrcasonably discrimiiiatc 
between Buyer and Seller’s other Retail Dealers. Scller shall not bc rcquircd to make up any deliveries or quantities omitted 
pursuant to thc provisions of this Paragraph 11, including but not limited to, deliveries or quantities omitted pusuant to 
Seller’s right to allocate product among its Wai l  Dealers, nor shall Sellcr be liable for any damages or losses in4onncction 
with such omitted deliveries or quantities. In all instances in this Paragraph 11 whcrcin a dccision or determination of Scllcr is 
referred to, such dccision or determination shall be made in Seller’s sole and absolutc discretion whcn acting in the ordinary 
course of business. Buyer shall not be liable for failure to rcccivc products if Buyer is prevented from receiving and using them 
in its customary manner by any cause beyond its reasonable control. 

12. Indemnity. Buyer shall defend, indemnify, and hold Scllcr, its agents, servants, employees, successors, and 
assigns, harmless from and against any fines, penalties, charges, or cxpcnscs, for violations of any law, ordinance or regula- 
tion, caused by any act or omission, whcther negligent or otherwise, of Buyer or its agents, servants, cmployces, or othcrwisc 
undcr it. Buyer shall dcfcnd, indemnify, and hold Seller, its agents, servants, employees, successors, and assigns, harmless 
from and against any claims, losses, liability, suits, liens and cxpcnscs (including thosc of the partics, their agents, and 
employees) for death, personal injury, property damage, or any other injury or claim arising out of Buycr’s business or 
busincsscs and/or the use, occupancy, operation, and maintenance of UIC markcling prcmiscs (including adjacent sidewalks, 
drives, and curbs) by Buyer or any of its agents, contractors, employees, or others under it. 

The provisions of Paragraphs 10 and 12 shall survive any termination or nonrcnewal of this contract, however arising. 

13. Fxpenues; I’crmits. Exccpt as otherwise providcd in this contract, or in any lease betwccn the partics covcring thc 
premises, Buyer shall pay all cxpcnscs, taxes, and fccs in connection with thc maintenance and opcration of thc prcinises and 
thc business conducted thereon, shall obtain all required pcrmits and licenscs, and shall comply with all applicable govcmmcn- 
tal laws and regulations. 

14. Dcfaull; Termination; Nonrcncwal; Noticc; Right uf Terminntion Due lo Governmental Action; Accrued Rights: and 
Unsold Products al  Termination. 

(A) Dcfaull. If Buyer is in default hereundcr, or under any Scrvicc Station Lease between the parties. Seller may sus- 
pend dcliverics during such default and may tcrminate or nonrcnew as provided hcrein or as otherwise provided by law. 

(M) Terminalion of Contract and Relationship. Seller may terminatc or nonrcnew this contract and the relationship 
between the partics, upori notice as provided herein, on any one or more of the following grounds: 

(1) failure by Buycr to comply with any provision of this contract, which provision is both rcasonablc and of material 
significance to the rclationship hercundcr; 

(2) failure by Buyer to exert ~ood faith efforts to carry out any of the provisions of this contract; 



(3) a determination is made by Seller in good faith and in the normal coursc of busincss to withdraw from marketing of 
motor fucl through rctail outlcts in the relevant geographic market area in which Uuycr’s station is located; or 

(4) occurrencc of an event which is rclcvnnt to Uie rclalioriship hcrcundcr and us a result of which tcrrninaiion or 
nonrenewal of this contract and Ihc rclationship is rcasonablc, including but not liii~itcd to, such cvcrits as: (a) foilurc of Uuycr 
to make prompt paymcnt of any sunis duc to Seller; @) Lhc tcrmination of any Service Station kuc imwccn IIIC pnriics 
hcrcto; (c) if Buycr has made any false or misleading statenicnl on Buycr’s Finnncid Statenlent or Form C0422; (d) lluycr 
commits any fraud or criminal misconduct, rclcvant to thc operation of the markcting prcniiscs; (c) Buyer takcs advaniapc of 
any law for thc benefit of debtors, or i f  an cxccution or lcvy shall issuc against Duycr or Uuycr’s cl‘fccts, o r  insolvcncy. 
bankruptcy or reccivership proceedings arc Lstitutcd by or against Buyer which arc not contcstcd by Uuycr and disiniascd, or 
which rcsult in a declaration of bankruptcy or judicial dctcrmination of insolvcncy of Uuycr; (f) death of Uuycr; (9) scvcrc 
mcntal or physical disability of Buycr which continues for 3 months or morc and which prcvcnts thc pcrsonal supcrvision or 
thc opcration of the markcting prcmiscs by Buyer; (h) a total or partial condemnation or othcr raking, in wholc or in  part, of 
thc markctins premiscs pursuant to the powcr’of eminent domain; (i) destruction of all or a substantial part ol thc tnarkcting 
prcmiscs; 0) failure of Buyer to operate thc markcting premises for the sale of motor fucl for scvcn (7) consccutivc days or such 
lesser period which, under thc facts and circumstances, constitutes an unrcasonablc pcriod of timc; (k) willful adultcration, 
mislabeling or misbranding of motor fuels; (I) Buyer’s misuse of Seller’s trademarks; (m) knowing lailurc of Buyer to comply 
with fedcral, stalc or local laws, rulcs, rcgulations, or ordinances rclcvant to the operation or thc markcting premises; (n) con- 
viction of Buyer of any felony involving moral turpitudc; or (0) the occurrence of any othcr cvent relevent to thc relationship 
between the parties which makes tcrmination or nonrenewal reasonable, including but not limited to thosc sct forth in sub- 
paragraph (C) below. 

In addition to the grounds set forth in Subparagraph (R) of this 
Paragraph 14, Seller may nonrcncw thc contract and the rclationship between thc partics, upon noticc as providcd hcrcin. in  
any of the following cvents: (1) failurc of Buyer and Seller to agrec to changcs or additions to thcir agrccmcnts which Scllcr 
has, in good faith, dctcrmincd arc required; (2) rcccipt of numcrous bona fidc ciistotncr coniplaints by Scllcr conccrnin~ 
Buyer’s opcration of its marketing premiscs; (3) rcpcatcd failurc of Uuycr to operate thc markcting prcniiscs i n  a clcan, safc. 
and hcalthf~l manner; (4) a good faith dctcrmination by Scller that rcncwal of thc rclationship is likcly to be uneconomical to 
the Seller despite any reasonablc changcs or additions to the agrccmcnts bctwecn the parties which may be acccptablc to Buyer. 

(D) Noticc. Should any circumstance occur constituting grounds For tcrmination or nonrcncwal of this con1 racl arid 
the relationship between thc partics, including but not limitcd to those set forth in Subparagraphs (B) and (C) of this 
Paragraph 14, Seller shall give Buyer notlcc thereof stating the reasons thcrcfor and the date on which tcrmination or 
nonrcncwal shall take efkct. 

If any federal, state or local governmental action results in the 
adoption of ordcrs, rulings, regulations, or laws that (1) significantly alter the rcasonablc cxpectations of the partics at the time 
of cntering into this contract, or (2) result in thc imposition of an obligation upon Seller to install or construct equipment, 
facilities, or irnprovemcnts on the marketing premises and in Seller’s sole judgmcnt, thc cost of such installation or construc- 
tion would be uneconomical to Scllcr, or (3) modify in any way the prcscnt relationship of Mobil Oil Corporation’s cxplora- 
tion, production, refining, transporting, or marketing functions to the structurc of Mobil Oil Corporation, then either party 
may terminate this contract upon not less than 180 days’ notice to thc other party. 

Any tcrmination shall be without prejudice to Scllcr’s 
accrued rights. If Buycr is indebted to Seller at  time of tcrmination, title to Buyer’s unsold products, in good condition, bought 
from Seller, shall on notice to Buyer, revest i n  Sellcr who shall apply thc aniount charged thercfor against such 
indcbtedncss. 

(C) Nonrcnewal of the Contract and the Relationship. 

(E) Right of Terminalion Due to Governmental Action. 

(F) Accrued Rights and Unsold Products nt Termination. 

15. Labeling and Posting. Buyer shall comply with all health, labeling or posting requiremcnts of any governmental 
agcncy, manufacturer, and of Seller. 

16. Representations and Assurances. Seller has entered into this contract in reliancc on Buyer’s personal qualifications 
and Buyer’s representations to Seller of its dcsire to operate a retail scrvicc station selling Mobil-branded products. Furthcr- 
more, Buyer reprcsents to Seller it will conduct its busincss so as to maintain and cnhancc the public acceptance of Seller’s 
trademarks, products, and other Mobil-brand dealers. Buyer acknowlcdgcs its conduct will impact these areas so long as 
Buyer holds itself out to thc public as a Mobil-branded dcalcr. Buyer agrees to use its best cfforts to promotc and maximize the 
sale of Seller’s products, to conduct its busincss so as to meet or excccd Scller’s high standards of retailing, appearancc, 
customer service, and product quality, and to refrain from conduct which will dctract from thc value of Seller’s trademarks or 
which would tcnd to lowcr thc public acceptance of Scllcr’s brandcd dealers. At all timcs, Buyer shall kcep visible and lcytblc 
Seller’s logos, signs, trademarks, and brand names which arc affixed to, located upon, or associated with pumps, signs, or 
merchandising equipment used in connection with thc sale of Seller’s products at Buycr’s place of busincss. The obligations 
assurncd by Buyer herein are the very csscncc of this contract, and Buycr’s failure or refusal to comply therewith shall con- 
stitute grounds for termination or tionrcncwal of this contract and thc relationship betwcen thc parties. 

17. Relationship of ScUer and Buyer. Buyer is an independent businessman, and nothing in this contract shall be deem- 
ed as creating any right in Scllcr to exercise any control over, or to dircct in any respect, the conduct or management of Uuycr’s 
business, subject only to Buyer’s performancc of the obligations imposed under this contract. Neither Buyer nor any person 
performing work at thc marketing premises for, or on behalf of, Buyer shall be deemed an employee or agent of Scllcr. 

- 18. Notices. All notices hereunder, exccpt thosc under Paragraph 7, shall bc in writing and shall bc dclivcred personally 
(to an officer or manager in case of Seller) or sent by certified mail to thc address specified herein unlcss changed by notice. 
Noticc by mail shall be decmcd given on the date such notice is deposited in the Unitcd States mail, postagc prepaid and 
properly addressed. 



19. Sevembility. If any provision of this contract, or any portion thereof, or the application thereof to any pcrson or 
circumstance is finally determined by a court of compctcnt jurisdiction to be invalid or unenforccablc, such invalidity or uncn- 
forceability shall not affect the other provisions of this contract. 

I 
20. Significance of Terms and Conditions. The parties hereto agrcc that in all rcspccts, lhc tcrms and conditions hcrcin 

are reasonable and of material significance to the relationship of thc partics, and any breach of any tcrrn or condition by cithcr 
party shall be conclusively dccmed to bc substantial. 

21. Entire Agreement. This instrument, including any documents incorporatcd hcrcin and any lcasc of thl: prcmiscs 
from Seller to Buyer, contain the entire agreement covering the subject matter, and supcrscdcs any prior supply contract bct- 
wccn thc parties relating to thc rnarkcting premiscs. THERE ARE NO ORAL UNDERSTANDINGS, REPRESENTATIONS 
OR WARRANTIES AFFECTING THIS CONTRACT WHICH ARE NOT FULLY SET FORTH I-IEREIN. 

22. Miscellaneous. Any attempt to assign this contract by Buyer without Seller’s prior written consent shall constitute a 
default of this contract and any assignmcnt shall bc void. Unless otherwise prohibited by law, Seller reserves the right to 
require any proposed assigncc acccptable to Seller, to enter into a trial franchise as part of the conditions of Seller’s consent to 
any assignment. The hcadhgs of the paragraphs of this contract are for convenience only and in no way limit, amplib, or 
otherwise affect the terms and conditions herein. Sellcr’s right to rcquirc strict pcrformarice shall not be affected by any 
previous waiver or course of dealing. No  modification of this contract shall be binding on Seller unless in writing and signed by 
Seller’s Administrative and Controls Manager or such authorized representative of highcr authority. 

EXECUTED as of the date first hercin spccified. 

MORlL OIL CORPORATION 

WITNESSES: 



48.00 $ 



4. Lessor's Oblipliona. 

Lessor shall pay all charges for permits and liccnscs (cxccpt periodic rcncwal ~CCS) installation, maintcnancc (cxccpt thc cost 
of electric current) and repairs, provided thc ncccssity thcrcforc is due to ordinary wear or to damagc by thc clcmcnls. 
Lessor's obligation to repair shall not arisc until (a) 1,essor is notilicd by Lcssec that thc itcm in qucstion is not in good opci- 
ating condition and (b) Lcssor shall havc dctcrmincd in its sole discrction and within a reasonable pcriod that the ncccssity 
for repair is due to a MUSC refcrrcd to abovc. Lessee shall either make the item harmless or shall not use i t  or permit it to be 
used until rcpaircd. In licu or repair, Lessor may makc rcplaccmcnts. 

5. Equipment Removal. 

Not withstanding the notice provisions i n  Section 2 hereof, Lessor reservcs the right to remove any of the lcascd items at any 
time and to rcplaoc thc same with similar personal propcrty. Lcssor reserves thc further right to discontinuc thc leasing of any 
itcm at any lime without any obligation to rcplacc the samc in which cvcnt thc rcntal for said ilcm or items will cease cffcctivc 
as of the date of removal. On any tcrmination ofthe Retail Dcalcr Contracl or Distributor Contract between the partics hcreto, 
Lcssor may rcmuvc said equipment without liability and without obligation to rcstorc thc premiscs to their lormcr condition or 
to repair or pay for damagc incidcntal to rcmaval, or Lessor may abandon said equipment. 

6. Miscellaneous. 
Wilh rcspcct to said cquipmcnt, this lcasc shall supcrsedc any othcr agrccmcnt bctwccn thc partics covcring cquipirlcnl 

MOBlL OIL CORPORATION 

-.. 

&*.&/L. I . - ~ P Managcr 

Witnesses: 

*. 
<,,. 

Lessee 

Consent of Owncr of Premises 

I n  consideration of Lessor's entering into thc foregoing agreement and leasing thc cquipmcnl thcrein spccilicd, thc owncr 
ol the premises consents to thc agrccmcnt arid to any similar onc with any othcr occupant and agrces ( I )  that any cquipmcnt 
leased to any occupant shall remain Lessor's personal propcrty, irrcspectivc of how it may bc affixed and may be rcmovcd 
or abandoncd at any time, (2) that Lessor shall have all rights provided for in agreement whethcr or not then in effect and 
(3) that no such cquipment shall be subject to licn or process on account of any rents or othcr amounts now or hercaftcr due. 

In thc presence of 

Owncr 

A- 



Mobil Oil Corporation 

Alan &rnm 
2333 S. A n d ~ w s  Avenue 
Ft. Lauderdale, Florida 33315 

You m y  be currently responsible to pay a lower maxjmUm rent  than your leasc 
requires as a result of a uni la teral  and terrprary rent adjuslment made by 
kbbil. 
adjustment effective May 31, 1987. Corrunencing June 1, l987 you w i l l  pay the 
amunt spcified i n  your service s ta t ion lease unless your 1987 volume meets 
or exceeds the 1986 corresponding w n t h ' s  volume times 110%. 
volume meets or exceeds the 1986 corresponding month's v o l m  times 110%, your 
rental  for your s ta t ion  w i l l  be calculated monthly in =rears by multipying 
your corresponding 1986 volurw €or the mnth being adjusted by 110% to arrive 
a t  a base v o l m .  
a t  your Gpc incentive base rent for the mnth. 
gallon w i l l  be credited to  the G X  incentive base rent  on all volume i n  excess 
of 110% of ishat month's carrespanding 1986 volume. 
Incentive e n t ,  when combined with your present monthly Alternate Profit 
C a t e r  (AFC) rent  as set forth i n  your lease, will equal your Temporary 
Incentive &nt for a given mnth. 

Please be advised that Mobil hereby rescinds that uni la teral  rent 

If your 1357 

The base volume will then be multiplied by 1.66 to  arrive 
~n incentive of 3.25k per 

This  Teqorary QX 

I n  the event your service s ta t ion ' s  1986 volurne w a s  affected by the occurrencc 
of events beyorti your reasonable contml,  sud-i as a Full Sell-Serve 
Conversion, Facelift, k b u i l d ,  road construction, temporary closure, t a n k  
replacement, etc:, your base volume for the affected months i n  1986 w i l l  k 
determined by using the aveIage of the 1986 months excluding the months 
affected by the par t icu lar  si tuation. 

I n  no event w i l l  this revised Temporary Incentive Writ result i n  a rental 
w h i d  exceeds the rental  amount called for i n  your lease. 
the i n e n t i v e  credited over 110% of that rnonth's 1986 voluw exceed the base 
G K  &nt for that mnth. 

I n  no event will 

A credit will be issued on your mnthly statement for rent collected which 
exceeds your temporary rent. 

This unilateral  rental  adjustmnt  under which you are still paying less than 
y o u  obligation under: the lease may be Kescinded by mbil a t  any t i m e  in which 
case you w i l l  thereafter bz r e spns ib l e  for payment of ren t  as provided i n  
your lease. 

Please attach this letter ta a corn of your lease, 

Very truly yours, 

492 7A w a g e r  



Mobil Oil Corporation 
8% 

Alan Berman 

Ft. Lauderdale, Florida 33315 
.2333 S. Andrews Avenue 

Mr. Berman: 

State law requires that all service stations post a Fill Box Identi- 
fication Chart in a pmninent place. 

For uniformity, please post t h i s  chart on the naarest inside wall to the 
right of the sa le sm door so that it is visible la the tank truck driver. 

I admowledge receipt of one Fill Box Identification Chart. 

p -IS 



AND 

Pursuant to State of Florida, 
Department of Environmental Regulation, 

Stationary Tank Begulations, 
Chapter 17-61 

This addendum is made this 1% day of Mk' , 19fZbetween Mobil 
O i l  Corporation (herein called "Seller"), having an o f f i z  a t  6363 N.W. 
6th  Way, Suite 390, Pt. Lauderdale, FL 33309 and Alan Berm, joint ly  and 
severally if  more than one (herein called "Wlyer"), having a place of 
business at 2333 S. And~ews Avenue, Ft. Lauderdale, Florida 333E, 
(he rea f t a  called the "Premises"). 

I. Buyer shall perform a l l  imnitoring of the underground storage 
tank or tanks a t  the premises reguired by state, federal or 
local law. 
limited to,  requbements imposed under Florida Stationary Tank 
Regulations, Chapter 17-61 and the following: 

Buyer's obligations sha l l  include, b u t  are not 

a. Buyer sha l l  maintain inventory records for each p l l u t a n t  
containing tank as requird i n  Section 17-61.06. 
required shall be accumulated for ea& day a tank has 
pollutants added or withdrawn, b u t  not less frequently 
than once i n  a week. 

The data 

b. Buyer shall average losses or gains fKm each day's 
inventory for each f ive  consecutive readings OK once a 
week. 
gain, the investigation procedure set forrth below shall ke 
followed. 
or gain of pollutant i n  a storage system over Eive ( 5 )  
cons-utive inventory periods which exceeds 1% of the 
storage system capacity, or 1% of the output or 50 
gallons, whichever is greater. 

For any average which shows a significant loss or 

Significant loss  or gain is defined as a loss 

c. The investigation shall not stop un t i l  the source of the 
discrepncy has been found, the tank has k e n  tested, 
repaired, or replaced, 01: the en t i re  procedure has been 
canpleted. 
recheck a11 records of inventory input a d  output for the 
z i t h m t i c a l  error.  
inventory to determine whether there has been an error i n  
m a s u r m n t ,  

I n  the event of a discrepancy, B U ~ K  s h a l l  

Buyer sha l l  remeasure physical 

If significant loss or gain is not 



.1 

11. 

I11 

IV. 

V. 

VI. 

V I I  . 

reconcilable by raneasuring inventory and checking €or 
arithmetical error, or can not be affirmably damnstrated 
to be the result of thef t ,  the accessible parts of the 
storage system shall be checked for damage OK leaks and 
Buyer sha l l  notify Mobil. Monitoring wells and leak 
detection systems shall be checked for signs of a 
discharge. 
andl any dispenser shall be checked. 

Calibration of the inventory measuring system 

Buyer agrees to keep a l l  records required by Section 17-61.05 
ard 17-61.06 i n  a permanent form for a two year period. 
records must be mde available for inspection by the 
Department of Environmental ISegulation and must be maintained 
a t  the f ac i l i t y ,  
minimm: 

The 

&cords of the following are r e q u i r d  as a 

a. 
b. 

C. 
d. 
e .  
f. 
g= 
h. 

Measurements taken and reconciliation of inventory. 
W s u l t s  of examinations of monitoring wells and other leak 
detection systems. 
Dates of r e t ro f i t t i ng  of existing storage systems. 
k s u l t s  of maintenance examinations of storage systans . 
R e s u l t s  of inter ior  examinations of aboveground tanks 
Wsults of a l l  NFPA 329 tests of underground tanks. 
&silts of tests of pipes. 
Description of repairs. 

Inventory records shall be maintained i n  a manner equivalent 
to that shown i n  API 1621, Appendices A, D & E and shal l  
include as a minimum: 

a. 
b. 
c. 
d, The m u n t  of water i n  the tank, a d  
e. A reconciliation of the a b v e .  

The type of pollutant contained i n  the t a n k s .  
The m u n t  of &ysical inventory of the pollutant. 
Inpt and ou tpu t s  of the p o l l u t a n t .  

Where a pollutant containing tank has pollutants added 01: 
withdrawn for 24 hours PK day, physical inventory shall be 
measured at least every 24 hours. 

A copy of Florida Stationary Tank kgula t ions ,  Chapter 17-61 
is attached, incorporated by reference and made a part of this 
addendum. 

Buyer sha l l  also comply with any applicable local and federal 
laws and regulations governing the underground storage tanks 
a t  the premises. 

Buyer agrees tha t  i n  a l l  respects, the terms and conditions 
herein are reasonable and of material significance t o  the 
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relationship of t,e parties, and any breach of any term or 
condition by WIyw shall be conclusively deemed t o  lx 
substantial. 

V I I I .  This addendum is made part of: 
0 -  

(a) That &tail Dealer C o n t r x t  effective from September 1, 
1987 to August 31, 1990 and executed on T-- 
; ard 

, 19E 7 

(b) That Lease effective to August 31, 
1990 and executed on 

W B L  OIL CORPORATION 

J. % 
Witness 

4927A 



a A P T E R  17-61 

S ThTX ONARY TANKS 

17-6 1 .O 1 Introduction and Scope. 

7-61,02 Definitions. 

7-61.03 Referenced Standards. 

7-61.04 Applicability. 

7-61.05 General P r o v i s i o n s .  

17-61.06 F a c i l i t y  C o n s t r u c t i o n ,  Operation and Repair Standards. 

} 7 4 1 . 0 7  Financial R e s p o n s i b i l i t y .  (Reserved) 

(%61.08 Approval of A l t e r n a t i v e  Procedures and Requirements.  

17-61 .01  I n t r o d u c t i o n  and Scope. 

( 1  1 In S e c t i o n  3 7 6 . 3 0 ,  Florida S t a t u t e s ,  the  Leg i s l a tu re  

:rnds and d e c l a r e s  that:  

(a) the  s t o r a g e  of p o l l u t a n t s  w i t h i n  the  scate is a 

hazardous undertaking and t h a t  the discharge of p o l l u t a n t s  poses . 

i great t h r e a t  to the environment and the c i t i z e n s  of F l o r i d a ,  

and 

(b) the p r e s e r v a t i o n  of s u r f a c e  water and groundwater 

q u a l i t y  is a primary public concern and the b e n e f i t  of  r e g u l a t i n g  

t h e  storage of p o l l u t a n t s  outwe ighs  the  burden imposed on 

f a c i l i t i e s  by t h e s e  r u l e s .  

( 2 )  T h i s  c h a p t e r  e s t a b l i s h e s  rules r e g u l a t i n g  underground 

and aboveground pollutant storage f a c i l i t i e s .  In a d d i t i o n  t3 t h e  

requirements o f  t h i s  c h a p t e r ,  f a c i l i t i e s  may be subject  to t h e  

groundwater requirements  oE Chapters 17-3  and 1 7 - 4 ,  FAC. 

Specific Authority: 376.303, F . S .  L a w '  Implemented: 3 7 6 . 3 0 3 ,  F . S .  

H i s tory:  N e w  

17-61.02 Definitions. 

( 1 )  "Abandoned" means a storage system which: 

- 1 -  
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t h e  reo L 

c o n t a i n  

g r e a t e r  

- 376.011 

( 1  

( a )  is not i n t e n d e d  to be r e t u r n e d  t o  service, or  

(b) ha8 been out of s e r v i c e  for .over three ( 3 )  years, or  

( c )  c a n n o t  be tes ted i n  accordance with the r e q u i r e m e n t s  oc 

t h i s  C h a p t e r .  

( 2 )  "Aboveground t a n k "  means that more t h a n  n i n e t y  percent 

( 9 0 % )  of the tank volume is not: b u r i e d  below the ground surface. 

An aboveground t a n k  may e i t h e r  be i n  c o n t a c t  with t h e  q r o u n d ,  or 

elevated above it. 

( 3 )  .API" means American Petroleum I n s t i t u t e .  

( 4 )  "ASTM" means American Society for  T e s t i n g  and 

Hater i a l  s . 
(5)  "Department"  means the Department of Environmenta l  

R e g u l a t i o n .  

( 6 )  " D i s c h a r g e "  s h a l l  i n c l u d e ,  but: n a t  be l i m i t e d  to, any 

spilling, l e a k i n g ,  seeping, pouring, e m i t t i n g ,  empty ing ,  or 

dumping o f  any p o l l u t a n t  which o c c u r s  and a f f e c t s  l a n d s  and the 

surface waters and g r o u n d w a t e r s  of t h e  s t a t e  n o t  r e g u l a t e d  by  

Sections 376.011-376.21 ,  F l o r i d a  S t a t u t e s .  

(7) "Discovery"  means either ac tua l  d i s c o v e r y  or knowledge 

oE the' e x i s t e n c e  of the abandoned f a c i l i t y  or d i s c h a r g e .  

( 8 )  "Emergency r e p l a c e m e n t "  means t h e  r e p l a c e m e n t  of  t h e  

damaged p a r t s  of a storage system when t h a t  s t o r a g e  sys tem is 

leaking and c a n n o t  be r e p a i r e d  to meet t h e  s t a n d a r d s  contained i n  

Sections 17-61.05 and 17-61.06. 

( 9 )  " E x i s t i n g "  means a f a c i l i t y  or t a n k  f a t  w h i c h  

i n s t a l l a t i o n  o f  a tank  began prior to September 1, 1984.  

( 1 0 )  " F a c i l i t y "  means any n o n r e s i d e n t i a l  l o c a t i o n  or p a r t  

c o n t a i n i n g  a s t a t i o n a r y  s t o r a g e  sys tem or s y s t e m s  which  

p o l l u t a n t s ,  which have an i n d i v i d u a l  stor?Te capacity 

t h a n  5 5 0  gallons, and which are n o t  r e g u l a t e d  by S e c t i o n s  

- 376.21 ,  Florida Statutes. 

) "Impervious material" means a material o f  s u f f i c i e n t  
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t h i c k n e s s ,  d e n s i t y  and c o m p o s i t i o n  ( e . g . ,  c o n c r e t e ,  m e t a l ,  

p l a s t i c ,  clay) that will p r e v e n t  the d l s c h a r g e  to t h e  lands,  

ground waters, O K  S u r f a c e  waters O f  the s t a t e  of any pollutant 

for a perlad a t  l e a s t  as long  as t h e  maximum a n t i c i p a t e d  time 

d u r i n g  which the p o l l u t a n t  will be i n  c o n t a c t  w i t h  t h e  m a t e r i a l .  

( 1 2 )  * I n  s e r v i c e '  means a s t o r a g e  system which c o n t a i n s  

pollutants and h a s  p o l l u t a n t s  r e g u l a r l y  added or withdrawn.  

(13) "Integral p i p i n g  sys tem" means c o n t i n u o u s  o n - s i t e  

wetted p i p e s  within the f a c i l i t y  used i n  the t r a n s f e r  OK 

transmission of p o l l u t a n t  to and from a storage tank. 

( 1 4 )  "NACE" means National A s s o c i a t i o n  of C o r r o s i o n  

Eng ineer  s . 
( 1 5 )  "New" means d f a c i l i t y  or t a n k  for which the 

i n s t a l l a t i o n  of a t a n k  began on or after September  1 ,  1984. 

( 16  1 "NFPA" means N a t i o n a l  Fire  P r o t e c t i o n  A s s o c i a t i o n ,  

I n c  . 
( 1 7 )  " N o n - r e s i d e n t i a l "  means the primary purpose of t h e  t a n k '  

i s  t h e  o p e r a t i o n  of d b u s i n e s s  r a t h e r  t h a n  d o m e s t i c  use such a s  

home heating a t  t h e  f a c i l i t y .  

(-18) " O p e r a t o r "  means any p e r s o n  o p e r a t i n g  a f a c i l i t y  

whether  by Lease,  c o n t r a c t ,  or Other f o n  OE agreement .  

( 1 9 )  " O u t  of serv ice"  means a storage system which: 

( a )  1s not i n  u s e ;  t h a t  is, which does n o t  have p o l l u t a n t s  

regularly added to OK withdrawn Erom t h e  storage system; and 

( b )  is i n t e n d e d  to be placed in s e r v i c e ,  

( 2 0 )  "Owner" means any p e r s o n  owning a s t o r a g e  s y s t e m  or 

p a r t  thereof. 

( 2 1  1 "Pers0n" means any individual, p a r t n e r ,  joint v e n t u r e ,  

corporation; any  g r o u p  of t h e  f o r e g o i n g ,  organized or u n i t e d  f o r  

a b u s i n e s s  purpose; or any governmenta l  e n t i t y .  

( 2 2 )  "Pipe* means any  hol low c y l i n d e r  or t u b u l a r  csnveyance 

which is c o n s t r u c t e d  oE non-ear then  materials (e.g., c o n c r e t e ,  
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metal, p l a s t i c ,  g l a s s )  and is d e s i g n e d  to  t r a n s p o r t  p o l l u t a n t . .  

(23) "Pollutant" i n  a c c o r d a n c e  with S e c t i o n  376.32(6) is 

i n t e r p r e t e d  to mean: 

( a )  " o i l  of  any kind  and i n  any form" and " d e r i v a t i v e s  

thereof" to i n c l u d e ,  but n o t  be l imited to ,  crude petroleum at 

l i q u i d  p r o d u c t s  t h a t  are d e r i v e d  from crude p e t r o l e u m  by 

d i s t i l l a t i o n ,  c r a c k i n g ,  hydroforming ,  and/or o t h e r  p e t r o l e u m  

r e f i n e r y  p r o c e s s e s  to i n c l u d e  ' g a s o l i n e "  : 

(b) " p e s t i c i d e s '  means all p r e p a r a t i o n s  i n t e n d e d  fo r  use as 

i n s e c t i c i d e s ,  r o d e n t i c i d e s  , n e m a t o c i d e s ,  E u n g i c i d e s ,  h e r b i c i d e s ,  

amphib ian  and reptile poisons OC repellents, fish poisons or  

r e p e l l e n t s , ,  mammal poisons OK repellents, invertebrate animal 

p a i s o n s  or r e p e l l e n t s ,  p l a n t  regulators, p l a n t  d e f o l i a n t s ,  and 

p l a n t  d e s i c c a n t s .  A product s h a l l  be deemed to  be a pesticide 

r e g a r d l e s s  of whether i n t e n d e d  for  use a s  packaged OK a f t e r  

d i l u t i o n  or  m i x t u r e  w i t h  o t h e r  s u b s t a n c e s ,  such as carriers QE 

bai t s .  P r o d u c t s  i n t e n d e d  o n l y  for u s e  a E t e r  f u r t h e r  processing ' 

or m a n u f a c t u r i n g ,  s u c h  as g r i n d i n g  to d u s t  or more e x t e n s i v e  

o p e r a t i o n s ,  shall not be deemed to be p e s t i c i d e s .  Substances 

which have recognized commercial uses o t h e r  t h a n  'x3es a s  

p e s t i c i d e s  shall nat be deemed to be p e s t i c i d e s  unless such 

substances are: 

1. s p e c i a l l y  p r e p a r e d  Eor use as p e s t i c i d e s ,  or 

2. labeled,  r e p r e s e n t e d ,  or i n t e n d e d  f o r  use as p e s t i c i d e s ;  

( c )  "ammonia" and " d e r i v a t i v e s  t h e r e o f "  i n c l u d e ,  b u t  a r e  n o t  

l imi t ed  to ,  anhydrous l i q u i d  ammonia (NH3) , ammonia in  aqueous 

so lu t ion  ( N H 4 0 H )  , ammonium salts or o t h e r  l i q u i d  chemical 

p r e p a r a t i o n s  which when d i s c h a r g e d  release f ree  ammonia (NHj), 

o r  ammonium ion (N84+); 

( d )  " c h l o r i n e "  and " d e r i v a t i v e s  thereof" i n c l u d e ,  but are  

n o t  limited to,  anhydrous l i q u i d  chlorine (C121, c h l o r i n e  i n  

aqueous  s O l U t i Q n  (H+ HOCl C1-1 , .compounds c o n t a i n i n g  
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hypochlorite (CIO ' ) ,  chlorite (C102-1, c h l o r a t e  

(c l03-) ,  perchlotate [ClO4-) ions, and o ther  l i q u i d  

preparations which, when discharged, release free c h l o r i n e  ( C l  or 

c12) or any o f  the above c h l o r i n e - c o n t a i n i n g  i o n s .  

( 2 4 )  " m l l u t a n t - t i g h t "  means a m a t e r i a l  which is n o t  s u b j e c t  

ta s i g n i f i c a n t  chemical or p h y s i c a l  d e t e r i o r a t i o n  by the 

p o l l u t a n t  which is O K  c o u l d  be c o n t a i n e d  t h e r e i n  so as to p r e v e n t  

discharge of the p o l l u t a n t .  

( 2 5 )  " R e t r o f i t "  means t o  modify .a storage system to meet 

s t a n d a r d s  c o n t a i n e d  i n  t h i s  C h a p t e r .  

( 2 6 )  "Secre ta ry"  means t h e  secretary o f  the Department OE 

Envi romen t a l  R e g u l a t i o n .  

(27) " S i g n i f i c a n t  loss or  g a i n "  means a loss  or gain of 

pollutant i n  a s t o r a g e  system o v e r  Eive ( 5 )  c o n s e c u t i v e  i n v e n t o r y  

periods which exceeds one p e r c e n t  ( 1 % )  a€ the storage system 

c a p a c i t y ,  or one p e r c e n t  ( 1 % )  oE t h e  output, o r  50 g a l l o n s ,  

whichever  is g r e a t e r ,  

( 2 8 )  " S t a t i o n a r y "  means a t a n k  or tanks not meant for 

m u l t i p l e  site use O r  a tank or  tanks w h i c h  remain a t  the facility 

s i te  €or a period of 180 days or l o n g e r .  

( 2 9 )  " S t o r a g e  system" means a s t o r a g e  t a n k  and all 

associated i n t e g r a l  p i p i n g ,  e x c l u d i n g  aboveground d i s p e n s i n g  

u n i t s .  

( 3 0 )  " S u b s t a n t i a l  m o d i f i c a t i o n s "  s h a l l  mean the c o n s t r u c t i o n  

of! any a d d i f i o n s  to  an e x i s t i n g  storage system or r e s t o r a t i o n ,  

r e f u r b i s h m e n t  OK r e n o v a t i o n  which signiricantly impairs or 

affects t h e  physical i n t e g r i t y  o f  t h e  storage 'system or its 

m o n i t o r i n g  system. 

( 3 1 )  'Tank" means an enclosed s t a t i o n a r y  device which i s  

c o n s t r u c t e d  p r i m a r i l y  of non-earthen materials ( e . g . ,  concrete, 

metal, p l a s t i c ,  glass) and which is designed for  t h e  primary 

purpose  o f  s t o r i n g  pollutants. . 
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(32) "UL* mean8 Underwriters Laboratories, Inc. 

( 3 3 )  Ylnderground tank"  means that ten p e r c e n t  (100) or more 

of t h e  t a n k  volume is buried below the ground surface, 

Specific A u t h o r i t y :  376.303, F.S. Caw Implemented: 376.303, F.S. 

H i s t o r y :  N e w  

17-61.03 Referenced  S t a n d a r d s .  

( 1 )  Referenced s t a n d a r d s  are available for i n s p e c t i o n  a t  the 

Department  of Environmental Regulation's District and Tallahassee 

Offices and fram t h e  following s o u r c e s :  

( a )  American Petroleum I n s t i t u t e  (API), 17.20 L Street ,  N.W., 

Washington,  D.C. 20005; 

( b )  N a t i o n a l  Association of Corrosion E n g i n e e r s  (NACE), 

P . 0 .  BOX 218340,  Houston,  Texas 77218; 

(c) N a t i o n a l  Fire P r o t e c t i o n  Association (NFPA), 

B a t t e r p a r c h  Park, Quincy, Massachusetts 02269; 

I d )  American Society foor Testing and Materials (ASTM), 

1916 Race Street, Philadelphia, P e n n s y l v a n i a  19103; and 

(el U n d e r w r i t e r s  Laboratories (UL), 333 Pfingston Road, 

Northbrook,  Illinois 60062. 

( 2 )  T i t l e s  of documents.  

Specific references to documents l i s t e d  in ( a )  through (el 

. below ase made t h r o u g h o u t  t h i s  C h a p t e r .  Each of these documents 

or  parts  t h e r e o f  are adopted and i n c o r p o r a t e d  as standards only 

to the @ % t e n t  that: t h e y  are specifically r e f e r e n c e d  in this 

Chapter .  

(a) N a t i o n a l  Fire Protection A s s o c i a t i o n  S t a n d a r d s .  

1. S t a n d a r d  Number 30,  1981, "Plammable and Combust ib le  

Liquids Code*; 

2. S t a n d a t d  Number 329, 1983, "Underground Leakage o f  

Flammable and C o m b u s t i b l e  Liquids". 

(b) American P e t r o l e u m  I n s t i t u t e  Standards. 
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1 .  Standard Number 650, 1980, "Welded Steel Tanks for O i l  

Storagclm Seventh Edition; 

2. Standard Numbor 620, 1982, "Recommended Rules Eoc Design 

and Construction Of Large, Welded, Low-Pressure S t o r a g e  Tanks," 

Seventh Edition; 

3. Publication 1110, 1981, *Recommended Practice for t h e  

Pressure Testing OE Liquid Petroleum Pipelines"; 

4. specification Number 128, 1977 (and Supplement 1 ,  1 9 8 2 ) ,  

'Specification €OK Bolted Tanks for Storage o f  Product ion  

L i q u i d s ,  Twelfth Edit ion;  

5. Specification Number lZD, 1982 (and Supplement 1 ,  1983), 

"Specification for F i e l d  Welded Tanks Ear Storage of  Production 

Liquidsin Ninth E d i t i o n ;  

6. Specification Number 12F, 1982 (and Supplement: 1, 1 9 8 3 )  

"Specification for Shop Welded Tanks for Storage of Production 

L i q u i d s , "  Eighth Edition; 

7. Bulletin 1615, 1979, "Installation o f  Underground 

Petroleum Storage Systems"; 

8. Publication 1632, 1983, "Cathodic Protection of 

Underground Petroleum Storage Tanks and Piping Systems," First 

Edition : 

9. Publication 1604, 1981, "Recommended Practice for  

Abandonment or Removal o f  Used Underground Service Station 

Tanks": 

10.  Publication 1631, 1983, "Recommended Practice for t h e  

Interior Lining of  Existing Steel Underground Storage Tanks"; 

and 

1 1 .  Publication 1621, 1977, "Recommended Pract ice  f o r  B u l k  

Liquid Stock Control at Retail  Outlets". , I  

( c )  National Aesoeiation of Corrosion Engineers Standard 

Number RP-0 1-69 "Control of  External Corrosion on Underground or 

Submerged Metallic Piping  Systims" ( 1 9 7 6 ) .  

- 7 -  

A -1s 



8 

( d )  Underwriters Laboratories s t a n d a r d s .  

1. Specification 58 "Steel Underground Tanks for Flammable 

and Combustible L i q u i d s "  (1981); 

2. SpeciEication 1316, *Standard €or  Glass Fiber-Reinforced 

plast ic  Underground Stota  e Tanks fo r  Petroleum Products*; and 

3. Specification 142 "Steel Aboveground Tanks For Flammable 

and Combustible Liquids" 1982). 

(el American Society for Testing and M a t e r i a l s  S p e c i f i c a t i o n  

D4021-81, "Standard Specification foC Glass-Fiber-Reinforced 

Polyester Underground Petroleum Storage Tanks". 

Specific Authority: 376.303, F.S. Law Implemented: 376.303, F.5. 

Histary: New 

17-61.04 Applicability. 

( 1 )  Standards contained in t h i s  Chapter shall apply o n l y  to 

thoee facilities which receive, store,  or use petroleum products  

whlch ate distributed from such f a c i l i t i e s  fo r  use as fuel in ' 

v e h i c l e s ,  including, but not limited to, those used on and off 

roads, aircraft, watercraft, and rail , and which receive, Store, 

or use either more than 1,000 gallons i n  any one c a l e n d a r  month, 

or more than 10,000 gallons in any calendar year. The above 

described facilities whlch do not receive, store, or use more 

than 1,000 gallons in any one calendar month, or more t h a n  10,000 

gallons in any c a l e n d a r  year shall o n l y  meet t h e  requirements in 

17-61.06(l)(b)l. or 17-61.06(2)(b)l. f o ~  new tank c o n s t r u c t i o n  

s tandards .  

( 2 )  Exemptions. 

The f o l l o w i n g  are exempt from t h e  requirements o f  t h i s  

Chapter : 

( a )  Stat ionary storage systems which contain liqueried 

petroleum ( l p )  gas; 

(b) Stationary storage systems whose contents have a 
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softening p o i n t  a b o v e  lO0'F. 

( c )  Aboveground t a n k s  which ace elevated above the soil and 

 omp ply with subparagraph 1 7 - 6 1 . 0 6 ( 1 ) ( ~ ) 2 .  shall comply only w i t h  

the requirements of paragraph 1 7 - 6 1 . 0 5 ( 4 )  (b) c o n c e r n i n g  

discharges, subsection 17-61.05(1)  c o n c e r n i n g  r e g i s t r a t i o n  and 

notification, and s u b p a r a g r a p h s  1 7 - 6 1 . 0 6 ( 1 ) ( d ) 2 .  and 3 .  

c o n c e r n i n g  r e p a i r .  

( 3 )  T h i s  rule s h a l l  not apply  to new l a r g e  p e t r o l e u m  storage 

f a c i l i t i e s  ( o f t e n  known as t a n k  Cams) which have  more than f i v e  

( 5 )  above-ground s t o r a g e  t a n k s  whose t o t a l  combined storaqc 

c a p a c i t y  exceeds 500,000 gallons of stored petroleum product: a t  

any one time. The department:  w i l l  regulate these new large 

p e t r o l e u m  storage f a c i l i t i e s  on a case -by-case  b a s i s  u n t i l  s u c h  

t ime as specific rules g o v e r n i n g  such facilities are adopted. 

S p e c i f i c  A u t h o r i t y :  376,303, F.S. Law Implemented:  376 .303 ,  F.s.  

H i s t o r y :  New 

17-61.05 General P r o v i s i o n s .  

( 1 )  R e g i s t r a t i o n  and NotiElcation Requirements. 

('a) Each owner or operator s h a l l  register t h e  following on 

forms provided by t h e  department: 

1 .  All e x i s t i n g  facilities by December 31, 1 9 8 4 .  

2 .  All  new s t o r a g e  systems or Eac i l i t i es  at: l e a s t  ten ( 1 0 )  

days pr ior  to s t a r t  of i n s t a l l a t i o n  Q €  t a n k s  e x c e p t  i n  cases of  

emergency replacement. 

3. A n o n - p o l l u t a n t  containing i n s t a l l a t i o n  which is to be 

converted to a f a c i l i t y ,  at l ea s t  t e n  ( 1 0 )  d a y s  p r i o r  to t h e  

p lacemen t  of pollutants i n  s u c h  a C a c i l i t y .  

(b)  Each owner or operator shall make notiEication of  t h e  

following on forms p r o v i d e d  by t he  d e p a r t m e n t .  

1 .  A l l  storage systems w i t h i n  t e n  ( 1 0 )  days oE abandonment. 

2. Facility sale w i t h i n  t e n  ( 1 0 )  days of t h e  sale. Notice 
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shall be made by t h e  se l l er .  

3. R e t r o f i t t i n g  o f  e x i s t i n g  f a c i l i t i e s  within t e n  ( 1 0 )  days 

of completion. 

4.  Results of t a n k  testing which r e v e a l s  a d i s c h a r g e  within 

three ( 3 )  working day8 of t e s t i n g .  

5. Discharges e x c e e d i n g  100 g a l l o n s  on p e r v i o u s  surfaces as 

described i n  S e c t i o n  17-61.05(4)(b) w i t h i n  t h r e e  ( 3 )  working days 

of d i s c o v e r y .  

6 .  P o s i t i v e  r e s p o n s e  of a detection dev ice ,  m o n i t o r i n g  w e l l  

t e s t  oe sample  oc laboratory report w i t h i n  three ( 3 )  working days 

of discovety.  

( 2 )  O v e r f i l l  p r o t e c t i o n .  

NO person s h a l l  c o n s t r u c t ,  i n s t a l l ,  use, OK maintain any new 

f a c i l i t y  w i t h o u t  p r o v i d i n g  a r e l i ab le  means o€ d e t e c t i n g  and 

p r e v e n t i n g  an o v e r f i l l i n g  c o n d i t i o n  OE a storage system before 

any d i s c h a r g e  can occur. O v e r f i l l  p r o t e c t i o n  may consist: o f :  

( a )  an i m p e r v i o u s  containment system, OK 

( b )  a t i g h t  f i l l  device,  or  

( c )  another  e q u i v a l e n t  design approved by t h e  department.  

( 3 )  Storage system s t a t u s .  

A f a c i l i t y  may c o n t a i n  storage systems which are: 

( a )  In-service s t o r a g e  systems. 

Any p o l l u t a n t ;  may be p l a c e d  i n  an in-service s t o r a q c  s y s t e m  

i f  t h e  s t o r a g e  system i s  p o l l u t a n t - t i g h t  and meets t h e  

r e q u i r e m e n t s  of t h i s  C h a p t e r .  

(b) O u t - o f - s e r v i c e  s t o r a g e  systems. 

1. An out-of-service s t o r a g e  s y s t e m  shall have recorded a 

weekly i n v e n t o r y  o f  c o n t e n t s  and the r e s u l t s  d manth ly  leak 

detection and monitorin: system e x a m i n a t i o n s  u n l e s s  the storage 

system Conta ins  no free l i q u i d  p o l l u t a n t  or vapors. 

out-of-service storage system which contains no pollutant shall 

be secured  a g a i n s t  tampering and u n a u t h o r i z e d  f i l l i n g  and 

An 
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inspected monthly  f o r  signs o f  damage to  t h e  s e c u r i t y  sys tem.  

The s t o r a g e  s y s t e m  may be filled w i t h  water for ballasting. The 

r a t e r  s h a l l  be disposed of i n  an  e n v i r o n m e n t a l l y  sound manner 

c o n s i s t e n t  w i t h  department rules when pumped o u t  of t he  system. 

2. A storage system may be kept i n  t h e  out-of-service status 

for more than  three ( 3 )  years and not deemed abandoned if 

approved by the d e p a r t m e n t .  

( e )  Abandoned s t o r a g e  s y s  terns" 

1 .  The owner of an abandoned s t o r a g e  system must w i t h i n  90 

days after discovery, pump t h e  sys tem clean of  free l i q u i d ,  and 

remove the storage System i n  a sa fe  manner,  e x c e p t  that 

undecgsound t a n k s  may be filled with s a n d ,  concrete, or other 

inert material  in lieu o f  removal, i n  accordance with t he  

requirements i n  API B u l l e t i n  1 6 0 4 ,  1981,  C h a p t e r  2 .  

2, The owner or operator of an abandoned tank s h a l l  not 

d i s p o s e  of i t  u n l e s s  he meets t h e  r e q u i r e m e n t s  of APT 1 6 0 4 ,  

C h a p t e r s  3 and 6,  and:  

a. t h e  tank is removed for  sale or use elsewhere, in w h i c h  

case it must be p e r m a n e n t l y  l a b e l e d  " N o t  For Food Use" i f  it h a 5  

a t  any t i m e  contained leaded f u e l ,  c l e a n e d ,  and made vapor free 

to  be saEe i n  t r a n s i t ;  o r  

b. t h e  t a n k  is disposed of as junk  by rendering it: vapor 

free, and dismantling or p e r f o r a t i n g  i t  i n  a safe manner so as to 

t e n d e r  i t  u n f i t  f o r  f u r t h e r  use. 

3 .  An abandoned storage system may be brought i n t o  service 

a n l y  i f  i t  h a 3  been  c o m p l e t e l y  r e t r o f i t t e d  i n  compliance with t h e  

a p p l i c a b l e  r e q u i r e m e n t s  i n  Section 17-61.06. 

4 .  NO p e r s o n  shall p l a c e  pollutants i n  an abandoned storage 

sys tern. 

( 4  1 Record Keeping,  D i s c h a r g e  R e p o r t i n g  and Contaminat ion  

Cleanup 

(a) Records r e q u i r e d  i n  Sictions 17-61.05,  and 17-61.06 
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s h a l l  be maintained in permanent form €or two ( 2 )  years and shall 

be a v a i l a b l e  fo r  inSp@CtfOn by the department at t h e  facility. 

if r e c o r d s  are not kept at the f a c i l i t y  they shall be available 

a t  the facility or other location approved by the department upon 

two ( 2 1  working days notice. Records of the following are 

required as a minimum. 

1. Measurements taken and reconciliations of inventory. 

2. Results of examinations of monitoring wells and other 

leak d e t e c t i o n  systems. 

3. Dates o t  retrofitting of e x i s t i n g  storage systems. 

4 .  Results of maintenance examinations of storage systems. 

5. Results of  interior examinations of aboveground tanks. 

6. Results of all NFFA 329 tests of underground tanks, 

7. R e s u l t s  o f .  tests of  pipes. 

8. Descriptions of repairs. 

( b )  Any person discharging p o l l u t a n t s  f r o m  a f a c i l i t y  

described in Section 17-61 .04 (1 )  s h a l l :  

1. immediately. undertake to contain, remove, and abate t h e  

discharge; and 

2 .  in the case of a discharge to the groundwater in 

violation oE appl i cab le  standards, as soon as possible institute 

such further corrective action as necessary under t h e  provisions 

of Section 1 7 - 4 . 2 4 5 ( 7 ) ,  FAC. 

(c) Leak Detection Systems, Inventory Schedules and Loss 

Invest  igatfon. 

1. Leak detection devices. 

a. A l l  continuously operating leak detection systems or 

devices s h a l l  be installed, maintained, and operated in 

accordance w i t h  manufacturer's requirements, and s h a l l  i n c l u d e  a 

warning d e v i c e  to indicate t h e  presence of a l eak of pollutant or 

other failure OK breach of integrity. A l eak  detection device 

s h a l l  be inspected a t  l east  once a month to determine t h a t  t h e  
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device is functioning. 

b, All monitoring wells fa+ which manual test d e v i c e s  or 

methods are usad  s h a l l  be t es ted  a t  l ea s t  once a month f n  a 

manner which will i n d i c a t e  t h e  p r e s e n c e  of a p o l l u t a n t  leak 01: 

other f a i l u r e  OF b r e a c h  of i n t e g r i t y . .  

c .  All monitoring wells n o t  t e s t e d  w i t h  a u t o m a t i c  or manual 

d e t e c t i o n  d e v i c e s  OK methods s h a l l  be t e s t e d  a t  least once a 

month i n  a c c o r d a n c e  w i t h  the r e q u i r e m e n t s  i n  17-61.05( 5 )  ( b )  

below. 

d.  A m o n i t o r i n g  w e l l  which c o n t a i n s  less than  ane ( 1 )  foot 

of water may n o t  be tes ted by removal of  a sample as described in 

Section 17-61.05(5)(b) b e l o w ,  but must be tested with a manual or  

automatic d e t e c t l o n  method. 

2. I n v e n t o r y  records. 

a.  All f a c i l i t i e s  s h a l l  m a i n t a i n  inventory ~ e c o r d s  €OK each 

p o l l u t a n t - c o n t a i n i n g  t a n k  as r e q u i r e d  i n  Section 17-61.06. The 

d a t a  r e q u i t e d  s h a l l  be accumula ted  for each  day a t a n k  has  

p o l l u t a n t s  added or  withdrawn,  but nor less € r e q u e n t l y  t h a n  once 

a week. 

b'. Lasses or g a i n s  from each  d a y ' s  i n v e n t o r y  s h a l l  be 

a v e r a g e d  for each five ( 5 )  c o n s e c u t i v e  readings or once a week.  

F o r  any a v e r a g e  which is a s i g n i f i c a n t  loss or gain, t h e  

investigation p r o c e d u r e  below shall be Eollowed. 

3. I n v e s t i g a t i o n  p r o c e d u r e .  

The i n v e s t i g a t i o n  s h a l l  n o t  stop u n t i l  t h e  s o u r c e  of t h e  

d i s c r e p a n c y  has been found,  the tank has been t e s t ed ,  repaired, 

or r e p l a c e d ,  OK the entire procedure has been  completed. 

a *  I n v e n t o r y ,  i n p u t ,  and o u t p u t  records s h a l l  be checked f o r  

arithmetical error. 

b. I n v e n t o r y  shall be checked for  error i n  measurement.  

c .  If t h e  s i g n i f i c a n t  loss or gain is not KeCOnCildbl@ by 

s t e p s  a. and b., O F  cannot be a f f i r m a t i v e l y  d e m o n s t r a t e d  to be 
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t h e  resul t  of theft, the a c c e s s i b l e  parts o f  t h e  storage s y s t e y  

shall be checked for damage or l e a k s .  

d. M o n i t a r i n g  wells and leak d e t e c t i o n  s y s t e m s  s h a l l  be 

checked for signs of  a d i s c h a r g e .  

e. C a l i b r a t i o n  of the i n v e n t o r y  measur ing  sys tem and any 

d ispensets s h a l l  be checked. 

f .  The e n t i r e  storage! system, excluding the vent but 

i n c l u d i n g  j o i n t s  and remote f i l l  l i n e s ,  s h a l l  be tested in 

accordance w i t h  t h e  applicable portions of S e c t i o n  17-61.06. 

g .  ZE a d i s c h a r g e  oc leak i s  discovered, t h e  r e q u i r e m e n t s  of 

a p p l i c a b l e  S e c t i o n s  1 7 - 6 1 . 0 6 ( 1 ) ( d ) ,  (2)(d), ( 3 ) ( d )  s h a l l  bc 

met. . 
(5) M o n i t o r i n g  wells. 

( a )  M o n i t o r i n g  wells used to meet the r e q u i r e m e n t s  of 

Sect ion 17-61.06 s h a l l  be d e s i g n e d  to meet the f o l l o w i n g  

speciEications, or s h a l l  be a p a r t  of an approved groundwater  

m o n i t o r i n g  p l a n  far the pollutant storage facility pursuant to 

17-4.245.  M o n i t o r i n g  wells i n s t a l l e d  beEore the efEective da te  

of t h i s  Chapter may be .used as a p a r t  o€ a m o n i t o r i n g  sys tem as 

approved by the department. The well c a s i n g  s h a l l :  

1 .  be a minimum of two ( 2 )  inches i n  diametec; 

2 .  be s lo t t ed  from the bottom to at least two ( 2 )  feet above 

the normal annual h i g h  water t ab le ;  

3. have a min imum slot: size of .010 inches; 

4 .  be comple ted  by b a c k € l l l i n g  w i t h  a p p r o p r i a t e  clean f i l t e r  

pack or wrapping in an a p p r o p r i a t e  filter cloth to p r e v e n t  

clogging u n d e r  soil c o n d i t i o n s  where s i l t y  f i n e s  w i l l  b l i n d  t h e  

minimum slot s i z e ;  

5 .  be constructed of s c h e d u l e  40  PVC or other mater ia l  which 

is i m p e r v i o u s  to the p o l l u t a n t  s t o r e d ;  

6 .  be sealed i n to  t h e  bore hole at t h e  surface with an 

impervious baKrler d e s i g n e d  to p r e v e n t  c o n t a m i n a t i o n  o f  the w e l l  



by surface p o l l u t a n t s  and damage to t h e  well; 

7. bc e q u i p p e d  w i t h  a w a k e r t i g h t  cap; and 

8. be of s u f f f c i c n t  length t h a t :  

a. t h e  bottom of t h e  c a s i n g  s h a l l  be a t  l e a s t  f i v e  ( 5 )  feet  

below t h e  water level a t  t h e  time of d r i l l i n g  b u t  no deeper than  

twenty- f ive  ( 2 5 )  feet; or  

b. the c a s i n g  shall e x t e n d  to w i t h i n  s i x  ( 6 )  i n c h e s  of the 

bottom of a s e c o n d a r y  c o n t a i n m e n t ,  b u t  s h a l l  n o t  c o n t a c t  the 

c o n t a i n m e n t ,  

(b) A l l  m o n i t o r i n g  wells s h a l l :  

1. be placed as r e q u i r e d  in Section 17-61.06; and 

2. i f  water e n t e r s  t h e  well, be developed  upon d r i l l i n g  

u n t i l  t h e  water is c lear  and r e l a t i v e l y  s a n d  free by overpumpinq,  

b a i l i n g ,  surging w i t h  compressed air, backwashing,  a combina t ion  

of t h e  above ,  or o t h e r  methods approved by the d e p a r t m e n t ;  and 

3. i f  n o t  equipped  with a c o n t i n u o u s l y  f u n c t i o n i n g  d e t e c t i o n  

d e v i c e ,  or t e s t e d  w i t h  a p o r t a b l e  d e v i c e  i n s e r t e d  into the well, ’ 

be sampled by the removal OE a t  least one  ( 1 )  cup of fluid from 

t h e  wel l ,  u s i n g  a Kernmeter-type s a m p l e r ,  b a i l e r ,  OK a s a m p l e r  of 

similak d e s i g n .  The E l u i d  shall be t a k e n  Erom t h e  surface of the 

water cable. The fluid shall: 

a .  bc poured i n t o  a Clean, clear glass container kept for 

t h e  purpose,’and examined for s i g n s  of an oily layer or odor of 

p o l l u t a n t ;  o r  

b. be tested a t  t h e  site; or 

c .  be sent  to a laboratory and tes ted.  

(c) The p o s i t i v e  response of a d e t e c t i o n  d e v i c e ,  t h e  

p r e s e n c e  of a layer Or odor oE p o l l u t a n t ,  o r  t h e  p o s i t i v e  report  

o f  a l a b o r a t o r y  t h a t  t h e  sample c o n t a i n s  pollutant s h a l l  h 

treated as a d i s c h a r g e  u n l e s s  the owner or  operator affirmatively 

d e m o n s t r a t e s  t h a t  no discharge has o c c u r r e d .  

( d )  All wells s h a l l  be kept capped when not being t e s t e d .  
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( 6 )  R e q u i r e d  t e s t i n g .  

( a )  In a d d i t i o n  to the  t e s t i n g  requirements of Section 

1 7 - 6 1 . 0 5 ( 4 ) ( e ) 3 . f . ,  the owner  or o p e r a t o r  of a storage system 

sha l l  t e s t  the en t i r e  s t o r a g e  system whenever  the department ha5 

ordered t h a t  such  a t t a t  is n e c e s s a r y  to p r o t e c t  the lands, 

ground waters, or surface waters of t h e  s t a t e .  The department 

may order a tes t  i f :  

1 .  the o p e r a t o r  of a storage system has failed to comply 

with t h e  provisions of S e c t i o n  17-6tA6; or  

I 
2. a discharge d e t e c t i o n  device or m o n i t o r i n g  well i n d i c a t e s  

t h a t  p l l u t a n t  has been  or 1s b e i n g  d i s c h a r g e d ?  or 

3. g r o u n d w a t e r  c o n t a m i n a t i o n  e x i s t s  in the vicinity and the 

facility i s  t e a e o n a b l y  likely to be a s o u r c e  of  the 

c o n t a m i n a t i o n .  

(b) T e s t i n g  shall ba c o n d u c t e d  in accordance w i t h  the 

r e q u i r e m e n t s  of S e c t i o n s  17-61.06(l)(d)4., 1 7 - 6 1 . 0 6 ( 2 ) ( d ) 4 . ,  and 

1 7 - 6 1 . 0 6 ( 3 ) ( a ) 4 .  

I Specific Authority: 376.303, F.S, Law Implemented: 376.303, F.S, 

History: N e w  I 

r 17-61.06 F a c i l i t y  C o n s t r u c t i o n ,  O p e r a t i o n  and Repair 

Standards, 

( 1 )  Aboveground F a c i l i t i e s  

( a )  All s t o r a g e  t a n k s .  

Inventory records as r e q u i r e d  by s u b p a r a g r a p h  

1 7 - 6 1 . 0 5 ( 4 ) ( ~ ) 2 .  shall be maintained fo r  a l l  aboveground tanks 

and s h a l l  i n c l u d e :  

2. crhvsical i n v e n t o r v .  I 

4 .  r e c o n c i l i a t i o n  of the above.  

( b )  N e w  s t o r a g e  t a n k s .  
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1.  No p e r s o n  shall i n s t a l l ,  u s e  o r  ma in ta in  any new 

aboveground atorage System in a manner which w i l l  allow t h e  

discharge of d p o l l u t a n t  t Q  the lands, g r o u n d w a t e r s ,  or s u r f a c e  

waters of t h e  s t a t e ,  and without :  meet ing  t h e  r e q u i r e m e n t s  

contained i n  NFPA 30 ,  Chapters 2-1, 2-2, 2-5, and 2-7; API 

S t a n d a r d s  650, 620, 128 and Supplement  I ,  12D and Supplement  1 ,  

12F and Supplement  1,  and UL 142"  as applicable.  

2. NO person s h a l l  use or  m a i n t a i n  any new aboveground 

s t a r a g e  s y s t e m  w i t h o u t  h a v i n g  c o n s t r u c t e d  around and under it an 

impervious c o n t a i n m e n t  system, i n c l u d i n g  a d i k e  e n c l o s i n g  the 

t a n k  or t a n k s ,  conforming  to the r e q u i r e m e n t s  of NPPA 30, Chapter 

2-2.3, .regardless of whether OF n o t  t h e  t a n k  is in m n t a c t  with 

t h e  c o n t a i n m e n t  or supported above it. 

a. The dikes and the e n t i r e  a r e a s  e n c l o s e d  by t h e  dikes 

i n c l u d i n g  t h e  area u n d e r  the t a n k s  s h a l l  be made imperv ious  t o  

t h e  t y p e s  oE pollutants stored in t h e  t a n k s .  

b. D r a i n a g e  of p r e c i p i t a t i o n  from w i t h i n  t h e  d i k e d  aced 

shall be c o n t r o l l e d  i n  a manner t h a t  will p r e v e n t  p o l l u t a n t s  from 

e n t e r i n g  t h e  lands, g r o u n d w a t e r s  or sur€ace waters oE t h e  s t a t e  

i n  exckss of water quality s t a n d a r d s  e s t a b l i s h e d  by d e p a r t m e n t  

rule. 

3. No person s h a l l  construct, install, use or m a i n t a i n  any 

new aboveground metal t a n k  making c o n t a c t  with t h e  soil u n l e s s  

p o r t i o n s  i n  contact w i t h  t h e  soil are corrosion protected. Such  

corrosion p r o t e c t i o n  s h a l l  be i n  a c c o r d a n c e  w i t h  NACE S t a n d a r d  

Number: RP-01-69. 

( c )  Existing storage t a n k s .  

1 .  Commencing f a n u a r y  1 ,  1990, no person shall use, maintain 

or fill w i t h  p o l l u t a n t s  any e x i s t i n g  i n - s e r v i c e  aboyeground 

s t o r a g e  s y s t e m  w i t h o u t  conforming  to a l l  of t h e  requirements of 

S e c t i o n  1 7 - 6 1 . 0 6 ( 1 ) ( a )  and (b) above, except t h a t  i m p e r v i o u s  

barriers are n o t  required u n d e r  e x i s t i n g  E i e l d - e r e c t e d  t a n k s  i n  
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contact w i t h  the so i l .  

existing field-erected tanks- in contact w i t h  the soil shall 

have: 

In lieu of the impervious barrier, 

a. the interior bottom and at least 18 inches of the 

interior sides joining the bottom of the tank coated w i t h  a glass 

f i b e r - r e i n f o r c e d  epoxy coating Or other suitable material which 

is impervious to  the pollutant to be stored; or 

b. a netwotk oE monitoring wells i n s t a l l e d  outside of and 

around t h e  dike surrounding the tank OK t a n k s .  There s h a l l  be at 

l e a s t  tour wells in each netwolrk, with no twa consecutive wells 

farther apart than 150 f ee t .  Each well s h a l l  be within 25 Eeet 

o f  the d i k e ,  and may be part of mote than one network; oc 

c. a groundwater monitoring plan submitted and implemented 

Eot the pollutant storage Eacility in accordance with the 

requirements in Chapter 17-4.245, FAC, or 

d. a copy of a Spill Prevention Control and Countermeasure 

plan €or t h e  pollutant storage €acility as required by 40 CFR 

Part 112 ,  submitted to the department; or 

e. the portions oC t h e  tank in contact with the soil 

corrosion protected i n  accordance with NACE RP-01-69. 

2. Commencing January 1, 1990, no person s h a l l  use, maintain 

or fill any existing tank elevated above the soil without placing 

an impervious containment system under and around i t  and sealed  

to its supports in accordance with NFPA 30, Section 2 - 2 . 3 . 3 .  

(d) Pollutant leaks, maintenance, and repairs. 

1. The owner or operator of an aboveground facility shall at 

least once a month inspect the  exterior of each 

pollutant-containing tank and the dike and impervious containment 

surrounding t h e  tank for wetting, discoloration, blistering, 

corrosion, cracks, Or other signs of structural damage, paying 

particular attention to the condition o f  the containment at t h e  

base af the  tank. 
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0 

2. my aboveground tank which shows s i g n s  o f  damage which 

could i m p a i r  t h e  a b i l i t y  of the t a n k  to r e t a i n  p o l l u t a n t s  s h a l l ,  

a6 soan a5 p r a c t i c a b l e ,  be dra ined  o f  s u f f i c i e n t  c o n t e n t s  to 

permit repair .  

3. When an aboveground tank fs found to be leaking, t h e  leak 

s h a l l  b e  contained as Soon as p r a c t i c a b l e  or t h e  tank must be 

drained of  s u t f i c i e n t  c o n t e n t s  to prevent f u r t h e r  leakage and 

allow repair. 

4 .  When t h e  1nVentOrY records of, an aboveground t a n k  show a 

s i g n i f i c a n t  loss Or g a i n  of p o l l u t a n t  and tank t e s t i n g  is 

required, t h e  t a n k  s h a l l  be empt ied ,  cleaned, and v i s u a l l y  and 

m e c h a n i c a l l y  ar e l e c t r o n i c a l l y  examined on t h e  i n t e r i o r  and 

bot tom,  OF t e s t e d  by o t h e r  means approved by the department. 

5.  NQ p e r s o n  s h a l l  u s e  or r e p a i r  an aboveground t a n k  which 

is leaking or which has leaked w i t h o u t :  

a. c o n t a i n i n g  the leak; 

b. performing  or having t h e  repairs  performed i n  a manner  

which restores t h e  s t r u c t u r a l  i n t e g r i t y  of the tank, e x c e p t  t h a t  

temporary repairs may be made to lesser s t a n d a r d s  and may remain 

i n  place  f o r  up to six ( 6 )  months.  

6 .  Any d i k e  or i m p e r v i o u s  mnta inment  which shows damage 

which c o u l d  impair i t s  a b i l i t y  to r e t a i n  p o l l u t a n t s  s h a l l  be 

r e p a i r e d .  

( 2 )  Underground Facilities 

( a )  All s t o r a g e  t a n k s .  

1. Inventory records as required b: s u b p a r a g r a p h  

1 7 - 6 1 . 0 5 ( 4 ) ( ~ ) 2 .  s h a l l  be m a i n t a i n e d  foe a l l  Underground t a n k s  i n  

a manner equivalent to  t h a t  s h o r n  i n  API 1621, Appendices  A,  D,  

and E, and s h a l l  i n c l u d e  as  a minimum: 

a. p o l l u t a n t  c o n t a i n e d ,  

h. p h y s i c a l  i n v e n t o r y ,  

c ,  i n p u t s  and o u t p u t s  of w l l u t a n t ,  

- 19 - 

I A-37 



d. amount of  w a t e r  i n  t a n k ,  and 

e. reconci l ia t ion  of the above. 

2. Where a tank has p o l l u t a n t s  added and withdrawn for 2 4  

h o u r s  pcr day, physical i n v e n t o r y  shall be measured a t  least 

e v e r y  24 hours. 

( b  1 New storage t a n k s .  

1.  All new tanks i n s t a l l e d  for t h e  underground storage o f  

pollutants shall be designed and c o n s t r u c t e d  i n  a manner: which 

will p r e v e n t  discharges of p o l l u t a n t  to  t h e  land, g r o u n d w a t e r s ,  

o r  s u r f a c e  waters of t h e  s t a t e .  Acceptable d e s i g n s  far t a n k  

c o n s t r u c t i o n  i n c l u d e  cathodically p r o t e c t e d  steel ,  glass 

f i b e r - r e i n f o r c e d  p l a s t i c ,  s teel  clad w i t h  g l a s s  f i b e r - r e i n f a t c e d  

plastic, double-walled steel or p l a e t i c ,  or other e q u i v a l e n t  

design approved  by t h e  d e p a r t m e n t .  Des ign ,  c o n s t r u c t i o n  anq 

i n s t a l l a t i o n  aE new underground t a n k s  s h a l l  be i n  accordance with 

standards c o n t a i n e d  in NFPA 30, C h a p t e r s  2-1 and 2-3, API 1 6 1 5 ,  

Chapters 3 ( 3 )  and 3(4), and UL 58 or UL 1 3 1 6 ,  and m a n u f a c t u r e r s '  . 

r e q u i r e m e n t s .  The d e s i g n  o f  double-wal led  t a n k s  shall be 

approved by the department on a case-by-case  basis. 

T. All new t a n k s  s h a l l  be equipped  w i t h  a s t r i k e  p l a t e  

b e n e a t h  the fill p i p e  and gauge  opening. 

3. All new t a n k s  must:  be p r o v i d e d  w i t h  a means o f  m o n i t o r i n g  

for any l e a k a g e  and spillage of the stored p D l l u t a n t  a t  t h e  t i m e  

of i n s t a l l a t i o n .  The m o n i t o r i n g  sys tem may c o n s i s t  o€: 

a. a c o n t i n u o u s  leak detect ion system i n  between the walls 

of  a double-walled t a n k ;  or 

b. a s i n g l e  monitoring well QC detector  located i n  an 

imperv ious  secondary Conta inment ;  o r  

c. a e d n t i n u o u s l y  o p e r a t i n g  l e a k  defection system placed 

around a t a n k  i n  an e x c a v a t i o n  or s e c o n d a r y  c o n t a i n m e n t  i n  

a c c o r d a n c e  w i t h  t h e  m a n u f a c t u r e r ' s  r e q u i r e m e n t s ;  oc 

d.  a network  Of a t  l ea s t  Eour  m o n i t o c i n g  wells p l a c e d  i n  t h e  
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e x c a v a t i o n  around d t a n k  or tanks i n  compl iance  with the 

r e q u i r e m e n t s  of Section 17-61.05; o r  

e. a groundwater m o n i t o r i n g  p l a n  submitted t o  and approved 

by the department for the p a l l u t a n t  s t o r a g e  f a c i l i t y  p u r s u a n t  to 

Chapter 17-4 .245;  or 

f. a Spill Prevention Control and Countermeasure p l a n  Ear 

the p o l l u t a n t  storage f a c i l i t y  as required by 40 CFR P a r t  1 1 2 ,  

submitted to the d e p a r t m e n t ;  O K  

4. a n o t h e r  a l t e r n a t i v e  approved .by t h e  d e p a r t m e n t .  

4 .  A c a t h o d i c a l l y  p r o t e c t e d  t a n k  s h a l l  meet t h e  

s p e c i f i c a t i o n s  i n  API 1632.  be coated i n  a c c o r d a n c e  with NACE 

Rp-01-69, and shall meet the f o l l o w i n g  r e q u i r e m e n t s .  

a, A s a c r i f i c i a l  anode-type tank s h a l l  be electrically 

i s o l a t e d .  

b. A t a n k  p r o t e c t e d  by an impressed curtent: system shall: 

i. be designed SO t h a t  the impressed c u r r e n t  source cannot 

be de-energ ized  a t  any t ime,  i n c l u d i n g  d u r i n g  closure o f  t h e  

f a c i l i t y ,  except d u r i n g  power Eailures or  to p e r f o n  service work 

on the s t o r a g e  system or the impressed  c u r r e n t  cathodic 

protection system; and 

f i .  i n c l u d e  a c o n t i n u o u s l y  o p e r a t i n g  meter to  show t h a t  the 

system is working.  

5 .  A glass f i b e r - r e i n f o r c e d  plastic tank shall: 

a. be tes ted  i n  accordance with ASTM S p e c i f i c a t i o n  D4021-81; 

and 

b. be labeled On t h e  t a n k  and f i l l  c a p  "Non-meta l l ic  

Underground Tank €or Petroleum Produc t s ,  A l c o h o l s ,  and 

Alcohol -Gasol ine  M i x t u r e s " ,  or "Non-meta l l ic  Underground Tank for 

Petroleum P r o d u c t s  Only". 

6 .  A g l a s a  f i b e r - r e i n f o r c e d  p l a s t i c - c l a d  steel  tank shall. as 

a minimum: 

a. be cleaned by s a n d b l a s t i n g  to SSPC 6; 
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b. be clad with a m i x t u r e  of isophthalfc r e s in  and 

fiberglass 100 mils t h i c k :  

c. be t e s t e d  by d 10 ,000  v o l t  h o l i d a y  test performed Over 

100 percent of the s u r f a c e ;  and 

d.  be electrically i s o l a t e d .  

( c )  Exis r inq  storage t a n k s .  

1.  Commencing J a n u a r y  1 ,  1999, no person e h a l l  use, 

m a i n t a i n ,  or f i l l  any in-service existing undetqound s t o r a g e  

syatam w i t h o u t  r e t r o f i t t i n g  t h e  system so aa to comply w i t h  a l l  

of the p r o v i s i o n s  o f  17-61.06(2)(b), except t h a t :  

a. strike plates are n o t  r e q u i r e d  to be r e t r o f i t t e d ;  and 

b, t a n k s  which are  o t h e r  t h a n  t h e  approved types must either 

be lined i n  a c c o r d a n c e  with  the recommendat ions i n  API 1 6 3 1 ,  or 

r e p l a c e d  with an approved  type tank. A t a n k  which ha5 been l i n e d  

s h a l l  be tightness tested before being  pu t  into s e r v i c e .  

2 .  I n  a c h i e v i n g  the above c o m p l i a n c e ,  r e t r o f i t t i n g  s h a l l  be 

completed by December: 31 af t h e  appropriate year shown i n  the . 

t ab le  below. I f  the age of t h e  tank c a n n o t  be d e t e r m i n e d ,  

r e t r o f i t t i n g  s h a l l  be comple ted  by t h e  earliest date  shown, 



Year Retrofitting Required 

Year Tank 
I n s t a l l e d  

1986 1987 1988 1989 1992 1995 1998 

Prior to 1970 

1970 - 1975 

1976 - 1980 

1981 - 
Sept.  1, 1984 

LR Mo 

MO LR 

MO LR 

MO LR 

wo = Installation o f  Monitoring system and devices and 
Overfill protect i o n .  

LR - .Lining or Replacement of Non-Approved-Type Tanks. 



( d )  P o l l u t a n t  l e a k s ,  m a i n t e n a n c e  and r e p a i r s .  

. 1 .  All underground t a n k s  s h a l l  be m a i n t a i n e d  i n  the 

f o l l o w i n g  manner. 

a. A s a c r i f i c i a l  anode type tank s h a l l  have t he  

s t r u c t u r e - t o - s o f l  p o t e n c i a l  t e s t e d  s i x  (6) weeks a f t e r  

i n s t a l l a t ion  or c o n s t r u c t i o n  i n  the area,  a t  the end o f  the f i r s t  

year, and every five ( 5 )  y e a r s  t h e r e a f t e r .  I f  t h e  c a t h o d i c  

protection system is not a p e r a t i n g  i n  accordance w i t h  

m a n u f a c t u r e r ' s  r e q u i r e m e n t s ,  t h e  c a u s e  s h a l l  be d e t e r m i n e d  and 

the n e c e s s a r y  repairs made w i t h i n  6 0  days of t h e  test. 

b. An impressed c u r r e n t  t y p e  t a n k  s h a l l  be i n s p e c t e d  

mon th ly ,  and if the p r o t e c t i v e  s y s t e m  is not o p e r a t i n g  i n  

a c c o t d d n c e  w i t h  m a n u f a c t u r e r ' s  r e q u i r e m e n t s ,  t h e  c a u s e  shall be 

determined and t h e  n e c e s s a r y  r e p a i r s  made w i t h i n  60 days oP the 

test. 

c. A glass Eiber reinforced tank s h a l l  be tested for 

d e f l e c t i o n  i n  a c c o r d a n c e  w i t h  m a n u f a c t u r e r ' s  r e q u i r e m e n t s  a t  t h e  ' 

time of i n s t a l l a t i o n .  

2. When an underg round  t a n k  is Eound to be l e a k i n g ,  t h e  tank 

must tie e m p t i e d  oC a l l  free l i q u i d  and meet t h e  r e q u i r e m e n t s  Q E  

S e c t i o n  17-61 .05 (4 ) .  

3 .  No person s h a l l  p u t  back i n t o  service any underground 

tank u h i c h  has l e a k e d  o r  has o t h e r w i s e  f a i l e d ,  f o r  t h e  purpose of 

r e u s i n g  t h e  facility , w i t h o u t  : 

a. c o n t a i n i n g  t h e  leak; 

b. performing or  h a v i n g  the repairs performed i n  a manner 

which restores t h e  s t r u c t u r a l  i n t e g r i t y  of  t h e  t a n k  or meets t h e  

s p e c i f i c a t i o n s  i n  M I  1631;  and 

c .  t e s t i n g  ac h a v i n g  t h e  t a n k  tes ted.  

4. T e s t i n g  and inspection. 

a. All t e s t i n g  of unde rg round  t a n k s  s h a l l  be done by the 

precision tes t  o f  NFPA 329, Chapter 4-3 .10  of o t h e r  t e s t  of 
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e q u i v a l e n t  or superior accuracy. 

b. Such tests shall be conducted  by a p e r s o n  t r a i n e d  and 

c e r t i f i e d  by the m a n u f a c t u r e r  of t h e  tes t  equipment  or his a g e n t  

i n  the correct use of the n e c e s s a r y  equipment ,  and shall be 

performed fn a c c o r d a n c e  u i t h  t h e  t e s t i n g  p r o c e d u r e s  and 

requirements of t h e  test system m a n u f a c t u r e r .  

c. If f o r  any r e a s o n  t e s t i n g  required by t h i s  Chapter  cannot 

be per formed,  the t a n k  shall be deemed abandoned,  

( 3 )  I n t e g r a l  P i p i n g  Sys tems 

(a1 A l l  systems. 

1 .  All i n t e g r a l  p i p i n g  s y s t e m s  s h a l l  be i n s t a l l e d ,  used, and 

m a i n t a i n e d  i n  a manner which will prevent the discharge of 

p o l l u t a n t s  t o  t h e  lands, g r o u n d w a t e r s  and surface waters oE t h e  

s t a t e .  

2 .  A l l  i n t e g r a l  p i p i n g  s y s t e m s  s h a l l  be c o n s t r u c t e d  i n  

a c c o r d a n c e  u i t h  accepted e n g i n e e r i n g  p r a c t i c e s ,  and NFPA 30 ,  

Chapter  3. 

3. All i n t e g r a l  p i p i n g  systems shall be d e s i g n e d ,  

c o n s t r u c t e d  and i n s t a l l e d  i n  a manner which will permit per iodic  

t e s t i n g  of the en t i r e  system. 

4. Each owner OK operator of any i n t e g r a l  p i p i n g  system 

shall test the p ip ing  whenever t h e  associated t a n k  is t e s t e d .  

All t e s t s  shall be conducted i n  accordance w i t h  ?@I 1 1 1 0 ,  or 

other e q u i v a l e n t  methods approved by the department. 

(b) Systems i n  c o n t a c t  w i t h  t h e  ground.  

1 .  New s y s t e m s .  

a. All i n t e g r a l  p i p i n g  s y s t e m s  shall: 

i. be c o n s t r u c t e d  of corrosion r e s i s t a n t  materials; OK 

i t .  for metal i n t t g ~ a l  pip ing  s y s t e m s  be p r o t e c t e d  against  

corrosion by t h e  use of double-wal led  p i p i n g  ot c a t h o d i c  

psatection in accordance w i t h  API 1632, NACE RP-01-69, OF an 

e q u i v a l e n t  system. 

b 
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b. Cathodicall'y protected p i p i n g  s y s t e m s  of the sacti f ic i .al  

anode type s h a l l :  

i .  ba d e s i g n e d  and installed to permit measurement of 

s t r u c t u r e  to soil p o t e n t i a l ,  and be t e s t e d  s i x  (6) weeks a f t e r  

i n s t a l l a t i o n  or construction i n  t h e  area,  a t  t h e  end of t h e  f i r s t  

y e a r ,  and every f i v e  ( 5 1  y e a r s  t h e r e a f t e r ;  and 

ii. i f  i n a d e q u a t e  c a t h o d i c  p r o t e c t i o n  is i n d i c a t e d ,  t h e  

cause d e t e r m i n e d ,  and n e c e s s a r y  repairs  made to meet 

m a n u f a c t u r e r ' s  requirements w i t h i n  6 0  d a y s  of the tes t .  

c .  C a t h o d i c a l l y  protected i n t e g r a l  p i p i n g  systems oE t h e  

impressed  c u t r e n r .  type s h a l l  : 

i, tx d e s i g n e d  so t h a t  t h e  impressed  c u r r e n t  source cannot  

be d e - e n e r g i z e d  a t  any time i n c l u d i n g  d u r i n g  closure of t h e  

f a c i l i t y ,  e x c e p t  d u r i n g  power fa i lures  or to  perform s e r v i c e  work 

on t h e  s t o r a g e  s y s t e m  01: the impressed  CUKKent c a t h o d i c  

p r o t e c t i o n  system; and 

ii. bE equipped  w i t h  a c o n t i n u o u s l y  operating meter to  show 

t h a t  t h e  s y s t e m  i s  working. The sys tem shall be i n s p e c t e d  

monthly, and i f  any t e s t  i n d i c a t e s  t h a t  t h e  sys tem is n o t  

f u n c t i o n i n g  i n  a c c o r d a n c e  with m a n u E a c t u r e c ' s  requirements, t h e  

cause shall be d e t e r m i n e d  and the necessary r e p a i r s  made w i t h i n  

60 days of the test. 

d.  All i n t e g r a l  p i p i n g  s y s t e m s  shall be equipped w i t h  a leak 

d e t e c t i o n  system which may consist of: 

i .  a network of m o n i t o r i n g  wells; O K  

L i .  a continuously o p e r a t i n g  l e a k  d e t e c t o r  i n  t h e  excavation 

along t h e  p i p i n g ,  between t h e  walls of double-wal led  p i p i n g  or i n  

a s e c o n d a r y  c o n t a i n m e n t  i n  which the p i p i n g  l i e s ;  of: 

i i i .  a single monitoring well or d e t e c t o r  i n  an i m p e r v i o u s  

underground c a t c h m e n t  basin where p ip ing  is i n s t a l l e d  so that a l l  

leaks w i l l  e n t e r  t h e  bas in ;  or 

i V .  a groundwater  m o n i t o r i n g  p l a n  s u b m i t t e d  to and approved 



by t h e  d e p a r t m e n t  €or t h e  p o l l u t a n t  storage facility subsequent 

to Chapter 17-4 .245;  

v. a S p i l l  P r e v e n t i o n  C a n t r o l  and Coun te rmeasu re  plan EOK 

the p o l l u t a n t  Storage E a c i l i t y  as r e q u i r e d  by 40 CFR 1 1 2 ,  

s u b m i t t e d  to the d e p a r t m e n t ;  o r  

v i .  another a l t e r n a t i v e  approved  by t h e  d e p a r t m e n t .  

e. Where monitoring wells are used, they shall: 

i. tc i n s t a l l e d  i n  the e x c a v a t i o n  beside t h e  integral p i p i n g  

ays t em and shall be located a l o n g  i t a  entire l e n g t h ,  w i t h  o n e  

well w i t h i n  100 Eeet of e a c h  end o f  the e x c a v a t i o n ;  and 

i i .  be l o c a t e d  SO that no t w o  ( 2 )  c o n s e c u t i v e  wells are more 

t h a n  250  feet a p a r t .  

2, E x i s t i n g  s y s t e m s .  

Commencing J a n u a r y  1 ,  1999, no p e r s o n  shall use or maintain 

any  e x i s t i n g  i n - s e r v i c e  i n t e g r a l  p i p i n g  sys tem i n  association 

w i t h  any f a c i l i t y  u n l e s s  the existing system complies with a l l  o f  

the p r o v i s i o n s  of 1 7 - 6 1 . 0 6 ( 3 ) ( a )  and ( b l l .  An i n t e g r a l  p i p i n g  . 

system s h a l l  be retrofitted on the same schedule as the 

associated tank. 

bc) S y s t e m s  not i n  contact w i t h  t h e  g round .  

All new and e x i s t i n g  s y s t e m s .  

1 .  All i n t e g r a l  p i p i n g  systems s h a l l  be inspected a t  l eas t  

once a month f o t  wetting, discoloration, b l i s t e r i n g ,  corrosion, 

cracks or other s i g n s  of surface OK s t r u c t u r a l  damage. 

2 .  Any i n t e g r a l  p i p i n g  sys tem which shows s i g n s  of damage 

which could i m p a f r  its a b i l i t y  to r e t a i n  p o l l u t a n t s  shall, a s  

soon as practicable, be drained oE suEficient c o n t e n t s  to permi t  

repair, and b@ r e p a i r e d  i n  a manner which restores the structural 

i n t e g r i t y  of t h e  s y s t e m .  

3. Commencing J a n u a r y  1 ,  1990, no person shall use or 

main ta in  any  e x i s t i n g  in-service i n t e g r a l  p i p i n g  system which 

docs dot meet the r e q u i r e m e n t s  i n  1 7 - 6 1 . 0 6 ( 3 ) ( a ) .  An i n t e g r a l  
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p i p i n g  system s h a l l  be r e t r o f i t t e d  on t h e  same schedule as  t h e  

assoc iated t a n k .  

( a )  Product leaks and r e p a i r s .  

1. When an integral p i p i n g  system i s  Cound to be l e a k i n g ,  

t h e  leak must be c o n t a i n e d  as soon as p r a c t i c a b l e  or the system 

must be drained of sufficient c o n t e n t s  to p r e v e n t  further leakage 

and allow repair. 

2. NO p e r s o n  s h a l l  use or repair  an integral p ip ing  system 

which is l e a k i n g  or which h a s  leaked .wi thout :  

a. c o n t a i n i n g  the leak; 

b. performing or having t h e  repairs performed i n  a manner 

which restores the s t ruc tu ra l  i n t e g r i t y  of the s t o r a g e  system and 

is in accordance w i t h  accepted e n g i n e e r i n g  p r a c t i c e s ;  and 

c. t e s t i n g  the integral  p i p i n g  system. 

Specific A u t h o r i t y :  376.303, F.S. Law Implemented: 376.303, P.S. 

History: N ~ U  

17-61.07 F i n a n c i a l  R e s p o n s i b i l i t y .  ( R e s e r v e d )  

1.7-61.08 Approval o f  A l t e r n a t i v e  Procedures and 

Requi rements .  

( 1 )  The owner or o p e r a t o r  o f  a facility subject t o  t h e  

p r o v i s i o n s  of t h i s  Chapter  may request i n  w r i t i n g  a d e t e r m i n a t i o n  

by the S e c r e t a r y  of his d e s i g n e e  that: any r e q u i r e m e n t  o f  this 

Chapter  s h a l l  n o t  apply to  s u c h  facility, and s h a l l  r e q u e s t  

approval o f  alternate procedures as r e q u i r e m e n t s .  

( 2 )  The request shall s e t  f o r t h  a t  a minimum t h e  following 

information: 

( a )  S p e c i f i c  f a c i l i t y  far which an e x c e p t i o n  i s  s o u g h t .  

(b) The s p e c i f i c  p r o v i s i o n  of Chapter:  17-61 Crom which an 

exception i s  s o u g h t .  Any provisions which r e f e r e n c e  t h i s  sect ion 

are subject t o  the approval procedures set  forth h e r e i n ,  
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(6) The basis  for the exception including, but not limited 

to,  the hardsh ip  which would result from compliance with t h e  

established provision. 

( a )  The alternate procedure or requirement Ear which 

approval is sought and a demonstration that the alternate 

procedure or requirement prcvides a substantially equivalent 

degree of Protection f o r  the l a n d s ,  surface waters, or 

groundwaters of the state as the established requirement. 

(el A demonstration that the alternate procedure or 

requirement is at Least as effective as t h e  established pKocedure 

or requirement. 

( 3 )  The Secretary Or his designee s h a l l  specify by order 

each alternate procedure Of requirement approved for an 

i n d i v i d u a l  facility in accordance with this sect ion or s h a l l  

issue an order denying the request for  such approval. The 

department's order shall be Einal agency act ion,  reviewable in 

accordance with Section 120.57, Florida Statutes. 

Specific Authority: 376.303, F.S. Law Implemented: 376.303, F.S. 

History: N e w  
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LEASE: AJTEND?M RIDER !I0 BE ATTACHED TO AND MADE: A PAXT OF THE FORM 

FCO-1699 LEASE OR THE FORM FCO-1699TF LEASE DATED ,:r~", / :< , , 19,r - 
B E I "  mBIL, CORPORATION, AS LANDLL)RD, AND ALAN BERMAN 

AS TEN", COVERING PS3EPKSES SITuATElD AT 

2333 S. Andrkws Avenue, Ft. Lauderdale, Flor ida  33315 - 

Tenant, hereby represents that T m t  desires the installation of a self- 
service dispensing system for gasoline at subject service station and 
understands that landlord contenplates installing such a self-service 
dispensing system for gasoline including al l  re la td  quipcent, on the 
premises. 
or contractors to enter upon the praises  for t k  purpose of rmking the 
proposed installation, in the event that landlord decides to rrake same. 
In no evmt shall landlord be liable for or on acmunt of any loss, incon- 
venience, or annoyance to tenant arising out of or in connection w i t h  such 
installation, including and without limitation any c l a h  by tenant for 
allawance or abatement of rent and loss, b g e  
all alterations and construction installed by tenant, as hereinabve provided 
Tenant ackmwledqes and consents to the n-dcing of such installation and agrees 
that such installation, should landlord determine to mke same, is for the 
mtM benefit of the parties hereto. 

Wmnt covmants and agrees to permit landlord and/or its agents 

or rmval of any and 

mBIL OU; CORFORATTON 



- ,  

nate 
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Mobil Oil Corporation 
8 -  

lease agreement for 
electronic credit card 
point of sale terminal 

8 

> 5 
, 19 E / b e t w e e n  MOBIL OIL CORPORATION THIS LEASE is made - (  

6363 N.W. 6th Way, Suite 390, Ft. Lauderdale, FL 33309 (Lessor hereunder), having an office at ? 

25 
(Lessee hereunder) having a place of business at 2 3 3 3  A V e n ~ ’ ~ 3  ALAN BERMAN 

g:einafter called the marketing premises. Ft. Lauderdale, 1% 3 3  

1. Leased Equipment. 

Lessor hereby leases to Lessee and Lessee hires from Lessor one Electronic Credit Card Point of Sale Terminal, Model 

, (hereinafter referred to as the “terminal”) for No. 
use by Lessee in the Electronic Processing of Mobil Credit Card transactions at the marketing premises. Lessor agrees to 
arrange for installation of the necessary telephone line equipment and to cause such terminal to be connected thcreto and 
installed at the marketing premises, in operable condition. 

0877-1937 , Serial No. FT- 32 0 5 

2. LeaseTerm. 
87 The term of this Lease shall begin on September , 19 - , or at such date as installation has bccn 

completed, whichever is the later date, and shall end on August 31 I , 19 90 , provided, howcvcr, it 
shall automatically terminate (a) on the effective date of any termination or nonrenewal of any Retail Dealer Contract, 
Wholesale Distributor Agreement, or Service Station Lease between the parties hereto, (b) in the event Lessee elects not to 
participate in the Mobil Credit Card Program at the location specified, (c) in the event that Lessee is excluded from the 
Mobil Credit Card Program, or (d) in the event Mobil withdraws from electronic point of sale credit card processing. 
Lessor may terminate this Lease at any time by written notice on default by Lessee. 

3. Rental. 

Lessee agrees to pay Lessor as rental for the terminal the sum of $ per month, payable in 
advance. Provided, however, Lessor may at any time during the term of this Lease, upon not less than sixty (60) days’ 
prior written notice, increase the monthly rent payable hereunder. In the event Lessor exercises this option to increase thc 
rent, Lessee may, upon written notice, prior to the effective date of such rental increase, terminate this Lease Agreemcnt 
upon the said effective date of such rcnt increase. Should Lessee fail to give notice of termination to Lessor prior to any 
such effective date, then this Lease Agreement shall continue for the remainder of this lease term at the specified new 
rental rate. 

80.00 
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4. 

0 

5 .  

6.  

7. 

I 

8.  

Lessor’s Obligations 

Lessor shall cause said terminal to be installed at the marketing premises, the costs of installation to be at (Lcssor’s 
expense) (Lesscc’s expense). 

Lessor shall pay all charges for permits and licenses (except periodic renewal fees), maintenancc (except the cost of electric 
current), telephone line connecting the terminal, repairs and maintenance, provided the necessity therefor is due to 
ordinary wear and tear or defect in material or workmanship. Lessor’s obligations to repair and maintain shall not arise 
until (1) Lessor is notified by Lessee that the terminal is not in good operating condition and (2) Lessor shall have 
determined in its sole discretion and within a reasonable period that the necessity for repair and maintenance is due to a 
cause referred to hereinabove. Any repairs or maintenance which in Lessor’s sole discretion arc rcquired as the result of (a) 
damage by accident, negligence, abuse, or misuse, or (b) operation for which the terminal was not intended, or (c) any 
alteration or modification of the dedicated power source or tclephone connecting line, shall be at  the expense of Lessee. 

Lessee’s Obligation. 

With respect to said terminal and connecting telephone line, Lessee shall (a) make no additions or alternations, (b) make 
no movement or rearrangement of the terminal and connecting telephone line after installation, (c) comply with all 
applicable credit card policies covering its use, (d) comply with all laws and regulations applicable thereto, (e) do or permit 
to be done nothing prcjudicial to Lessor’s title, (0 not rcmovc it or delivcr it to anyonc but Lcssor or Lessor’s reprcscn- 
tatives, (8) excrcise the degree of care necessary to prevent damage, and (h) upon termination of this Lease, return the 
terminal to Lessor in good and operable condition, ordinary wear and tear excepted. Lessee agrees to indemnify and hold 
Lessor harmless against all losscs and claims (including those of the parties, their agents and employces) for death, per- 
sonal injury or property damage arising out of the use or condition of the terminal. Lessor does not warrant or guarantee 
the terminal. 

Terminal Removal. 

Lessor reservcs the right to remove the terminal at any time and to  replace same with similar equipmcnt. Lessor reserves 
the further right to discontinue the leasing of the terminal at any timc without any obligation to replace the same in which 
cvcnt the rental for said item will cease effective as of the datc of removal. On the effective date of any tcrmination of this 
Lease, Lessor may rcmove said terminal without liability and without obligation for any restoration of the premises or 
damage incidental to such removal. 

Notices, 

All notices shall be in writing and shall be delivered personally (to an officer or manager in the casc of Lcssor) or sent by 
registered or certified mail to the parties at the addresses specified hereinbefore. Notice by mail shall be dccmcd given on 
the date such notice is deposited in the United States mail, postage prepaid and properly addressed. 

Miscellaneous. 

Lessor shall not be responsible for or liable to Lessce for any loss or damage due to down time of the terminal bccause of 
repair or maintenance, failure of connecting telephone lines or Mobil Oil Crcdit Corporation’s equipment. Any assign- 
ment of this Lease without Lessar’s express written consent shall be void. This instrumcnt contains tho cntire agreement 
covering the subject matter and supersedes any and all prior understandings or dealings between the parties rclativc to this 
subject matter. No modification of this Lease shall be binding on Lessor unless in writing and signed by Lcssor’s District 
Manager or such authorized representative of higher authority. 

WITNESSES: MOBIL OIL CORPORATION 

A- 
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0 Mobil Oil Corporation 

electronic debit card 
polnt of sale participation 
agreement 

This Agreement is made F/- ( 7  , 19- s7 between MOBIL OIL CORPORATION, hcreaftcr called 
“Mobil” having an office at 6363 N.W. 6 t h  Way, S u i t e  390, F t .  Lauderdalc, Florida 33309 
and ALAN BERMAN 

place of business at 2 333  S - Andrew AVenuc, F t  - Lauderdale, FJhereafter called the “markcting prcmiscs”. 
, jointly and severally if more than one, hereafter called “Participant”, having a 

WHEREAS, Mobil is lessor and Participant is lessee of anzlectr nic Credit Card Point of Salc Tcrminal, hcrcaftcr 
called “Terminal” pursuant to a leasc agreement datcd 5 g 7 , a n d  

WHEREAS, Mobil has related to Participant the various features of Mobil’s Electronic Debit Card Point of Salc Pro- 
gram and Participant has elected to participate in such program, and 

WHEREAS, Mobil and Participant desire to expand the usage of said Terminal in order to acconirnodate authorized 
debit card transactions. 

THEREFORE, Mobil and Participant agrec as follows: 

1. Mobil shall install or cause to be installed, on Participant’s terminal at thc marketing prerniscs, a cablcd PIN PAD. 
and in situations wherein the Participant offers full service at the marketing premises, a rcrnotc PIN PAD. 

2. Mobil shall make available to Participant and Participant’s employees, training and instructioii on thc use and opera- 
tion of the PIN PADs in order that Participant may process authorized debit card transactions in association with 
participating banks. 

3. The PIN PADs furnished hereunder shall be considered as leascd equipmcnt subject to all of thc tcrnis and condi- 
tions of the Electronic Credit Card Point of Sale Terminal Lease Agreement described hercinbefoore, and Participant 
shall indemnify and hold Mobil harmless against loss of any and all items of said lcased equipmcnt. 

hereto as Exhibit A, and as same may be hercafter amended from time to time. In thc cvcnt of a failurc by Partici- 
pant or Participant’s employees to obscrvc any of said Exhibit A rulcs and rcgulations, Mobil reserves thc right to 
chargeback any sales ticket(s) resulting from such failurc and/or withdraw Participant’s right of continucd participa- 
tion in said Program, in which event Participant agrees to immediqtely rcturn thc PIN PADs to Mobil. 

mail, postage prepaid to the address givcn hereinbefore. 

4. Participant agrees to comply with the rules and regulations of thc Debit Card Point of Sale Program, attached 

5 .  This Agreement may be terminated by either party upon written notice to the other mailed certified or registered 

0 
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Upon any termination of this Agreerncnt, Participant shall irnmediatcly return the PIN PADS to Mobil, 
and Mobil agrecs to accept and reirnbursc Participant for all debit card salcs made prior to such tor- 
mination and made in accordance with the  terms atid conditions of this Agrcernent. 

his agreemcnt and the Exhibit A attachrncnt contains the cnlirc agrcement covcring thc subjcct tnatlcr aiid supcrscdcs’ 
any and all prior understandings or dealings betwccn thc partics rclativc to this subjcct matter. No modification of this 
agrecrnent shall be binding on Mobil unless in writing and signcd by Mobil’s District Manager or such authorized 
rcprescntativc or higher authority. 

e 
WITNESSES: MOBIL OIL COKPORATION 
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EXHIBIT A 

RULES AND REGULATIONS FOR 
MOBIL’S ELECTRONIC DEBIT CARD POINT OF SALE PROGRAM 

The following rules and regulations for the processing of Debit Card sales apply to all participants in Mobil’s Elcctronic 
Debit Card Point of Sale program: 

1. 

2. 

3. 

8 4* 

5. 

6. 

7. 

a. 
9. 

Mobil’s goal is to provide many customers access to the POS terminal via a group of sclccted debit cards. The dcbit 
card base will consist of various stylcs of cards which will be identified on an “Acceptance Placard” for station 
usage. As new debit cards are introduccd to the system, placard decals will be made available. If a customer 
believes that the debit card he prcsents is good but it is not on the placard, you should try it to determinc system 
acceptance. If the system rejects thc transaction further advicc is available by calling the Help Desk at Kansas City, 
telephone no. 1-800-231-1 122. 

Daily limits governing individual purchase amounts at Mobil stations will vary by bank. In most cascs, Iiowevcr, lhe 
maximum limit for combined ATM cash withdrawals and Mobil purchases will not bc lcss than $200 daily. l’hc 
electronic Debit Card System will autoyatically monitor individual cardholder’s daily activity and will deny any 
attempted sale in excess of thc limit. If thc sale is denicd, do not attempt to use the card in the manual backup 
system. 

The Debit Card holder must personally enter his or her own Pcrsonal Identification Number (PIN) in order for thc 
transaction to take place. Should thc customer fail to entcr thc correct number aftcr three attempts, the salc will be 
denied and some other form of payment from that customer must be made. Neithcr Participant nor any cmployee 
or agent of Participant shall enter the customer’s PIN or assist any customer in the cntry of the PIN, evcn if so 
requested by the customer, except to explain to thc customer thc proper method of making such entry. 

In a pre-pay environmcnt, if thc difference between thc actual purchase and the amount shown on thc customer’s 
receipt is $5.00 or more, the initial transaction must be cancelled and reprocessed for the correct amount of the pur- 
chase. If the difference is less than $5.00, change may be made from the cash drawer. 

A debit card inadvertently left at the station by a customer is to be cut in half and mailed to MOCC in the manual 
envelope E192D. No compensation will be paid for these returned cards. 

If a sale is rejected and the customer wishes an explanation, the customer should be advised to call the card i w i n g  
bank’s Customer Service departmcnt. The call should be placed by thc customer, not the dealer. 

Handling of customer relations for goods and serviccs complaints will be through Mobil’s cxisting Cuslonior Kela- 
tions system. Customers with posting discrepancies should be directed to contact thc card issuing bank’s Cuslomcr 
Service department. 

Normal system opcrating questions should be directed to Mobil’s Help Desk at telcphonc no. 1-800-231-1 122. 

Submission, to Mobil, of debit card tickets should be handled exactly the same as CO-65 POS credit card sales 
which will be comingled on the FCO-490 POS (without service charge) and submitted in chc E-192 POS cnvelope. 

10. In the event the terminal or electronic system is inoperative and the customer has no other mcans of paymcnt For 
purchase, the following manual backup procedures will apply: 

Any other use of this manual system may result in the sale being charged back, 

STEP I-Imprint the Manual Voucher form (FCO-65D) ensuring the total amount, thc customer’s debit card 

STEP 2-Complete the sale information portion of the form being careful to make certain the total amount is 

number, the current date, and the information on your dealer imprinter plate is legible. 

- 
clearly legible. 

STEP 3-Identify yourself in the sales person pdrtion of the form by name or initials. 

STEP 4-Record the time of day the sale occurs. 

STEP 5-Record the customer’s drivcrs licensc number and compare customcr’s signaturc to that on voucher. 

STEP 6-Record thc complete namc of the bank which appears on the debit card. 



STEP 7-Obtain the customer’s signature. 

STEP 8-Give customer the First copy. 

NOTE: Total individual sale amount is not to cxcced $50 per transaction. A maximum of two (2) transactions pcr 
customer will be allowed per 24 hour period. 

Listed below are the steps for submitting the Manual Voucher of Payment forms to Mobil: 

NOTE: Submit all forms immediutely. 

STEP I-Imprint the Manual Dcbit Card Summary form (FCO-490D) ensuring lhc current datc and thc inlorma- 

STEP 2-List the number of transactions and the total dollar amount on the Manual Dcbit Card Sunitnary form 

tion on your dealer imprinter platc is legible. 

(FCO-490D). 

STEP 3-Sign your name in the appropriate block. 

STEP 4-Place the Manual Debit Card Summary form (FCO-490D) and thc corrcsponding Vouchcr of Paymcn( 
forms (FCOdSD) in thc Manual cnvelope (FE-192D) and mail promptly to Kansas City in thc prc- 
addressed envelope (FE-428). Be certain to kecp your copy of all documents for your rccords. 

STEP 5-011 receipt by Mobil, the documents will be processed and a check will be mailed to you for an amount 
equal to the amount shown on the Summary plus or minus any adjustments, 

11. Mobil reserves the right to suspend, amend, add to or delete from thcsc rulcs and regulations, at its sole discretion, 
upon written notice to participant. 



I 
SUPPLY AND MAINTENANCE OF SERVICE STATION IMPROVEMENTS, EQUIPMENT, AND ACCUSORIH 

NEW SERVICE STATION 

ORIGINAL FURNISHED BY 
OR NEW DEALER REPLACEMENT AND/OR 

MAINTENANCE BY ITEM 

BUILDING 
I .  STRUCTURE 

Roof, walls and floors 
Windows including platc glass 
Heating Plant 

Furnace Filters 
Furnace Oil Tank 
All locks 
Safes incl. recombinating as requircd 
Painting - cxterior & interior 
Painting - curb flashing 
Gutters and downspouts 

2. STORE PLANNING 

Lubritory backwall 
Customer record desk 
Overhead tirc racks 
Utility room shelving 
Salesroom backwall 
Salesroom module 

3.  REST ROOM FURNISHINGS 

Wastc baskets 
Soap dispensers 
Mirrors 
Shelves 
Towel Dispenser 
Toilet tissue dispensers 
Coat Hooks 

4. PLUMBING 

Lavatory 
Faucets, valves and washers 

Toilet 
Toilet mechanism and float 

Urinal 
Hush mechanism and valve 

Sewer system incl. septic tank 
Stopped fixture drains 

Sump and grease traps 

Air and Water piping 

Water Heater 

5 .  ELECTRICAL 

Panelboard and switches 
Light fixturcs inside or 

atached to building 
Fuses 
Lamps - interior 

Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 

Dcaler - 

Mobil 
Dealer 
Mobil 
Dcalcr 
Mobil 
Dealer 
Dealer 
Mobil 
Dealer 
Mobil 

- clean out 

Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 

Dealcr 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 

Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 

Mabil 
Mobil 
Mobil 
Mobil 
Mobil 
Mobil 

Dcalcr 
Dealer 
Dcalcr 
Dealer 
Dealer 
Dealcr 
Dealer 

Mobil 
Dealer 
Mobil 
Dcaler 
Mobil 
Dealer 

Mobil - incl. clcaning 
Dcalcr 
Mobil 

Mobil Mobil 

Mobil Mobil 
Dcalcr - Frcczc damage 

Mobil Mobil 
Mobil Mobil - Elect. rnaintcriancc 

Dealer - Cleaning 
Mobil Dealer 
Mobil Dealer - includcs labor LO 

install 



ITEM 

NEW SERVICE STATION 
OR NEW DEALEH REPLACEMENT AND/OH 

OFUGINAL FURNISHED BY MAINTENANCE BY 

1. YARD FACILITIES 

Yard 8r General Premises 

Concrete drives, tank, pads, ctc. 
Yard surfacing 
Landscaping and planting 
Pump Islands 

Mobil 

Mobil 
Mobil 
Mobil 
Mobil 

Air and Water Piping 

Driveway signal systcm and hoses 
Trash enclosure 
Fence 
Tire racks, portable 
Canopy 

Mobil 

Dcalcr 
Mobil 
Mobil 
Dealer 
Mobil 

2. ELECTRICAL 

Floodlight poles 
Light Fiturcs 

Mobil 
Mobil 

Fluorescent and mercury vapor lamps 
Labor to install exterior lamps 

Mobil 
Mobil 

Dcalcr - lo keep weed & 
trash free 

Mobil 
Mobil 
Dcalcr 
Mobil 

as rcquircd 
Mobil 

Dealer - frcczc damage 
Dcalet 
Mobil 
Mobil 
Dealcr 
Mobil 

Dealcr - rcpainting 

Dealer - clean downspouts 

Mobil 
Mobil - gen. maintcnancc 
Dealer - cleaning 

Dealer 
Mobil 

EQUlPMENT 

1. BUILDING EQUIPMENT 

Air compressor 

Lifts 

Air conditioning 
Self-service consolc 
Water coolers 
Refrigeration - coolers 

2. LUBRICATION EQUIPMENT 

Overhead reels, pumps and hoses 
Control handles & nozzles 

Gear oil dispenser - one in licu 
of overhead reel 

Control handles & nozzlcs 
Waste oil drain unit 
Portable chassis, gear, ATF at Dealcr option 
Hand guns 

3. ISLAND AND YARD EQUIPMENT 

. Tanks 
Water Removal 

Mobil 

Mobil 

Mobil 
Mobil 
Mobil 
Mobil 

Mobil 
Mobil 

Mobil 
Mobil 
Mobil 
Dealer 
Dcalcr 

Mobil 
Mobil 

Mobil 
Dealer - drain watcr, change 

oil, maintain ail 
level, repairs due to 
lack of oil 

Mobil 

repairs from misuse 
Mobil 
Mobil 
Mobil 
Mobil 

Dealcr - preventative 
maintenance 

Dcaler - maintain oil level, 

Dealer 
Dealer 

Dealer 
Dcalcr 
Dealer 
Dealcr 
Dealer 

Mobil 
Dealer - checks daily 
Mobil - rcmovcs 



ITEM 

NEW SERVICE STATION 
OR NEW DEALER 

ORIGINAL FURNISHED BY 
REPLACEMENT AND/OR 

MAINTENANCE BY 

Product piping, valves & fittings 
Fill pipe and cap 

Waste oil tank and piping 

Gasoline pumps and dispcnscrs 

Hoses 
Retractor cablcs 
External pump filtcrs 
Regular nozzle - automatic 
Vapor recovery nozzle 
Dual Swivel 
Remotc pumps 
Air and watcr islanders, towcrs rcels arid wells 
Hose 
Air gauges and watcr bibbs 
Crcdit Card Imprinter 
POS terminal 
Water cans or buckets 
Pump pricc signs - where rcquircd by law 

Emission control equipment 
(excludes govt. requircd stickers) 

4. MISCELLANEOUS EQUIPMENT 

Fire Extinguisher 

Electronic Cash Register 
Electronic Console 
Combination Console/Registcr 
Other 

5 .  SIGNS 

Internally Illuminated plastic ID signs 

Pegasus Disc, Internally Illuminated 
Building Legends, Rest Room Signs, 

Dealer Name Plates 
Mix. Dcaler Service Signs 

Intcrnally Illuminated Price Signs 
Externally Illuminatcd Price Signs 
Canopy Legends 

and high rise signs 

Emblems and other Mobil product signs 

merchandise, stamp signs, price signs, etc. 

Mobil 
Mobil 

Mobil 

Mobil 

Mobil 
Mobil 
Mobil 
Dcaler 
Dcalcr 
Dcalcr 
Mobil 
Mobil 
Mobil 
Dealer 

Mobil 
Mobil 

Dcalcr - to keep tight and 
free of snow 
and icc 

Mobil 
Dealer - waste oil removal 

Mobil 
Dcalcr - cleaning and 

polishing, chccks 
accuracy & 
maintain rcquircd 
govt. stickers where 
rcquircd by law. 
Dcalct 
Dcalcr 
Dcalcr 
Dcalcr 
Dealer 
Dealer 
Mobil 
Mobil 
Dcaler 
Dealer 

Mobil - Dcalcr rents from Mobil 
Mobil - Dealer rents from Mobil 

Mobil 
Mobil 

Dealer Dealer 

Dcalcr 
Mobil 

Mobil 

Dealer 
Mobil 
Dealer 
Dcalcr 

Mobil 
Mobil 

Mobil 
Dcalcr 

Dealer 
Dealer 
Dealer 
Mobil 

Dealer 
Dealer 

Mobil 
Mobil 

Mobil 
Dcaler 

Dealcr 
Dcalcr 
Dealer 
Mobil 



a 

GO-1699 SCH A (J- Ig)  

SCHEDULE A 
S I S  t 02-j129 

includes the following personal propcrty and cquipmcnt, rcccipt 
J- - / 5- F 7 

This lease dated 
whereof is hereby acknowledged: 

Quantity 

4 

Item Description 

F l o o d l i g h t s  & Poles  
Disc Island L i t e s  (3)  & Poles 
Disc I s l a n d  Lites ( 4 )  & Poles  

, Se l f - se rve  I s l a n d  S ign  Int. Only 
Ful l -Serve Island Sign Int. Only 
Sunoco - Canopy 

MPD's 
S i n g l e  Dispenser  
Duo-k Dispenser  
Duo-2 Dispenser  
S i n g l e  Pump 
Duo-f Pump 
Duo-2 Pump 
Submersible  Pumps 
A i r  Tower 
Water Cooler 
Drive-On L i f t  
Frame Contact  L i f t  
Overhead Lube Equip. 
P o r t a b l e  Lube Equip. 
A i r  Compressor 3 HP 
Se l f - se rve  Console 
Intercom 
550 Gal. Waste O i l  Tank 
275 G a l .  Heating O i l  Tank 
1000 Gal. UG Tank 
2000 Gal. UG Tank 
3000 Gal. UG Tank 
4000 Gal. UG Tank 
5000 Gal. UG Tank 
6000 Gal. UG Tank 
8000 G a l .  UG Tank 
10,000 Gal. UG Tank 
12.000 G a l ,  UG Tank - 8 Ft. Mobil I.D. Sign 
O i l  Carousel  
2 Door Cooler 
POS Terminal 

Reels 

Date V e r i f i e d :  

--..-- 

F i r e  E x t i n g u i s h e r :  
Date Checked 5 - 1 9  -87- 

The -ties hereto achmldge and agree that all persondl propzrty and eguiprrnt 
listed hereon, while subject to 611 terms and anditions of the Lease, shall be 
considered as loaned equiprent, and unless o t k m i s e  specified, M pr t ion  of 
the rental w i f i e d  in Paragraph 4 of the Lease shall 
personal property and equi-t. bQintewnce, repairs or replacmt of such 
persoral propertsy ad equipment shall not give rise t~ any claim for ah-t 
of rent. 

allmated to such 



38743 

- 

S M F -  2'b.k notice con- a 
s u m  of atle X of the Petroleum 
Marketinp Pncticep A& a new Fed-- 
al law cnacted on June 19, 1078. T h e  
law is htended to p r o k t  franchised 
distributors and retaflera of .gosolbe 
and  diesel motor fuel against arbitrnry 
or dkriminatory terminatinn or non- 
renewal of franchises. T h e  summay 
describes the r e ~ s o n s  for which a fran'- 
chise may .be terminated or not re- 
newed under the new law, the respon- 

IbLlities of franchisors, and the reme- 
dies amd relief available to franchis- 

cop1t.s of the summary contahed In 
this notice whenever notification of 
tcrmLnation or nonrenewd of n fran- 
chise is given, 

e R-anchisors must give franchisees 

FQR FUR- INXlRMATXON 
CONTACT: , - 

William C. We, Jr, Office of Com- 
Petftlon. Department 01 Enerm. 20 
Massachusetts Avenue NW.. Room 

316-9495. 
712. wxhlngto- nc,. 20845, 202- 

Michael False or JuclJth EL Gasfield. 
OrIicc of G e n e 4  Counsel, Dep- 
ment of Energy, 12th nnd PennsyX- 
v m h  Avenue NW.. Room 5134. 
*ashln&an. D.C. 20381, 202-565 
9565 or 202-506-2085. 

SUPPLEmENTmY XrnBbZATION: 
T i t l e  1 of the Petroleum Marketing 
Practices Act. Pub. L D5-207 ( the 
"Act-), enacted on J u n e  19. 1978. pro- 
vides lor the prokctlon of franchised 
distrjbutors nnd reLrrUel-6 of motor fuel 
by €shblishLng mlnlmum Federal 
standards governlng the tcrmlnatlon 
of Iramhlses rmd-the nonrentwd of 
franchise relatlonshtps by the Iranchl- 
6or or dlrtrlbutor of such fuel. SectIon 

OS(d)[l> 01 the Act provlda that the 
ccretary of berm shall prepare and 
ublish ln the 1 ; 2 p m  REGISTER. not 

fmnchlse agreement T o  nccornplist.. 
thls, the Act first  lfsts the rcI1som ior 
w h k h  termhation or nonrcnewal 1s 
pemltted. A n y  notlce of termination 
or nonrenewal must state the precise 
reason. as llsted In the A& for which 
the psrtlcu1a.r krrnlnatlon or non- 
renmd LB behg msde. T h e s e  reasons 
are described below under the head- 
ings "Reasma for TerminatJan" nnd 
"Reasons f o r  N o m n c d "  * 

You should n o k  that the Act d& 
not restrict the rcuona which m y  't>z 
given for the t w m h n t l o n  01 n fmn- 
c h k  agreement entcrcd ink before 
tbe June 19, I978 crfetive date of the 
Act. Eowever, a n y  nonrentval of such 
a'terdnated f m c h l s e  m u t  be based 
on ORE of Che re~sons for nonrenewal 
f W  * -  below. . 
The Act also requires your supplier 

b five you a written notice of k d -  
nation or intention n o t  to renew the 
franchke vditlhh cerkk t ime periods. 
.These requirements arc .summari,7Rd 
bcluw., under the be<uling "Notice Rx- 
quircments for Ternhation or Non- 

&otectian provkions of the Federd 
Petroleum Marketing PractIcrs AcZ, 
"his summary must be given to y o y  
as a person holding a franchise for t h e  
sale, combment or distribution of 
gasoline or diesel motor fuel., in.con- 
nection with any tenahation or m a -  
renewal of your franchise by your 
1ranchish.g company (referred to In 
this summary u yoiu supdler). 

T h e  franchise protection provkions 
of t h e  Act apply ta a varletg of fr.m- 
chbe .urangements. T h 5  term "frm- 
thlse" Is: broadly deflned'as a license 
to use a motor fuel trademark whlch Is 
owned or controlled by a refiner. and 
I t  indudes secondary . arrangements 
6uch as leases of real property nnd 
motor fuel supply agreements which 
have existed continuously since Mny 
15. 1973 regardless of a subsequent 
~i thc lrawd of R trndemark Thus. U 
you have lost the use of n t&em-uB 
preylauly granted by your suppller 
hut have continued to receive motor 
fuel supplies through a continuatlon 
of a supply nseernent with your G U ~ F  
plier. you are protected under t h e  Act. 

y o u  should rend this summary m e -  
fully. and refer t o  the Act ll necrssxry, 
b detcrmhe whether a proposed tcr- 
mfnation or nonrenewd of y o u  fm- 
c h t c  Is lawlul, nnd what l e p l  rcme- 
dies are available to you Li you think 
the proposed termination or Inilurc to 
renew ls not lawful. Rddition. LI SOU 
thlnk your supplier has f a k d  to 
comply with the Act, you may wish to 
consult an attorney 10 order to enforce 
your Icsnl rights. 

"lie A c t  Is intended 'to p r o t c t  $011. 
whether you are n distributor or a re- 
taller. from arbitram a l  discrunha- 
ry tcrrninatlon or nonrcnewal of pour 

€mnchlse ageernents. which arc de- 
'scribed below under the heading 

"TriQand lnterlm r n C h t e - s . "  
T h e  Act. e v e s  YOU certain lcgal 

rlghts iT your supplier tcrrninaks or 
d m  not  renew your f m n c h k  .in u. 
way t h n t  fs not p c d t t c d  by the A c t  
These legal fights k r e  described below 
ilnder the headfng "Your h g a l  
R I I: h ts." 

This summary Is f n k n d c d  7s n 
simple and concise description of the 
gcnernl nature  of your rights under  
the hit. For a more detalled d e s c r i p  
tioa of these rights. you should w.ad 
the tcxt of the Petroleurn Marketin:: 
Pmtin-s A c t  1Lxlf  (Izlb. L 95-297, 92 
S t s t  322,15 U.S.C, 21101). 

- % R E A S O N 6  P O X  T E X M I Y h T l D H  

The faUo;ving is a 1L-t of the only 

pcrmlt,tcd to be tcrmlnxtcd by the  Act. 
Onu or more of thcse miasom must be 
spx l f l ed  if your franchise w.zs entered 
into 03 or alter J k e  19. 1978 End is 
king tcrmlnatcd. If y o u r  fmchise  
w&s entered  into before June 19, 1978. 
as discussed cbove. there Ls no s t a t u b  
ry rcstrictlon on the reLasorrj for  wh!ck. 
1L moy be terminated- X i  sii0-F1 u AELD- 

chke 1s tcrminatccl. hozevcr. the Act 
reqiilres thc supplier to  renew thc 
franchlse relationship unless one of 
thc i-cuons listed under thb henciiny 
or one of thc additional rcxsons f o r  
nonrcnewul described b ~ l o w  under t he  
hczdlng "Rcruons for Nonrenewd" 
cxlsts. 

If yaur mppller a t t c m p k  to t e d -  
nnte n franchire whlch you cntcred 
in to  on or nftcr J u n e  13. 1973 f o r  rt 
rcilion )hat is n o t  1lsCt.d under thk 
hcadlng. yau c m  txke the I c p l  actfon 

r e ~ o ~ ' f o i  W h I c h  f ~ ~ c h l s c  k 
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against your supplier that Is described 
below under the heading "Your Legal 
Rights.'' 

oncomp2iance with franchise 
eerrrenL Your supplier may t e d -  

your franchise U you do not 

tant requirment of the Iranchlse rela- 
tionshlp. Ln order to use thls reason. 
your supplier must have learned of 
this non-compliancc recently. T h e  Act 
1Mk. the time perlod wlthin whlch 
your supplier must have learned of 
your noncompliance to various peri- 
ods. the longest of whkh b 120 days. 
befarc you recelve notification of the 
krminat ion 
Lack of good /atUr dJorts. Your SUP 

plier m ay  terminate yoiu IrmchLse lf 
YOU have not made good lalth efforts 
to carry-out the reaquirements of 'the 
franchise, provided you are flrst notl- 
fied in writlng that you are not mreb 
lng a repuircrnent of the franchise and 
you are given an opporturdty to make 
a good fdth effort ta carry out the re- 
quirement. Thk r e w n  can be used by 
your supplier only li you faU to make 
good Ialth efforts to carrg oubthe re 
qukements of the franchise for a 
period of 180 days before you receive 
the  notice of termlnatioa 

Mutual apremrent to temimte ULe 
Jranchise A franchise can be termlnat- 
ed by an agreement In writing between 
you-and your supplier i f  the  agree- 
ment i s  entered into not more than 

days before t he  effective date of 
termhation and you receive a a of this agreement. together with 

this summary statement of your rights 
under the Act. You may cancel the 
agreement to terminate witNn'7 days 
after you receive a copy 0% the  agree- 
ment. by malllnng (by certified mall) a 
written statement to this effect to 
your supplier. 

WiUrdratoaZ Jmm the market area 
Under certatn conditions, the Act per- 
mlts your supplier to terminate your 
fmnchlse ff your supplier ls withdraw- 
Lng from marketing activities in the 
entlre seographle area in which you 
operate. You should resd the Act far a 
mare detailed description of the condl- 
tlons under whlch market withdrawal 
termlnatlons are permitkd. 

OLher eumtr pennitl ing a tennina- 
Ifon. I f  your suppfier learns within the 
time period specified In the Act (which 
lo no case Is more than 120 days prior 
to  the termhation notice) that one of 
the followlng events has occurred, 
your supplier may EcrmLnate your 
frnnchlse ngreement: 
(1) Fraud or criminal &&onduct by 

YOU that relates to the operatlon of.  
your marketlng premlsea 

( 2 )  You declare bankruptcy or n 
court determines that you m e  Lnsol- 

e ply wlth a reasanable and Impor- 

have a severe physical or 
dkabllity lasting at l e a  3 

NOTICES 

months which makes you unable to 
provkk for  the continued proper oper- 
atlon of the marketlug premlses. 

(4) Explratlon of your supplier's un- 
derlying lease to the leased marketlng 
premkes. if you were gfvea written 
notice before the begb.tlbg Of the 
term of the franchise of the duration 
of the underlyhg lease and that the 
underlyhg lease mlght expLre and not 
be renewed durlng the term Of t h e  
franchise. 

( 5 )  C a n d e u ' t l o n  or other taking VY 
t he  government, Ln whole or in part. Of 
the marketing premlses pursuant to 
the power of emlnent do& Lf the 
termLnatlon b based on a c o n d e m -  
tlon or other W p .  your supplier 
must gfve you a fair share of any com- 
Pensation whkh he rccelvs for any 
10s of business opportunity or good 
will. 
(6) hss of your supplier's dsht to 

grant the use of the trademark that h 
the subject of the 1ranchJz.e. unless 
the loss was beause of bad falth ac- 
tIons by your SUPpfitV r e l a m  -to 
trademark abuse, violation of Fedeml 
or Sbk law.'or other fault or aegU- 
gence. 

(7) Destruction (other then by your 
supplier) of nll or a substantial part of 
you-markettng premises. Lf the t e d -  

* nation Is based on the destruction of 
the  rnarketbg'prernbes and lf the 
premlses are rebuLlt or replaced by 
-your suppUer and operated under a 
franchlse, your supplier must sive YOU 
a right of f h t  refusal to this new 
franchise. . 

( 8 )  Your failure to m&e p i p e n t s  
to your supplier of any sums to which 
your supplier is lcgally cntltled. 

( 9 )  Your fallure to operate the mat-- 
keting premises for 7 consecutive days, 
or any shorter perlod of t h e  whicb. 

stances. amounts to an unreasonable 
period of time not to operate. 
(10) Your intentional adulteration, 

miSIabeUng or rnkbmdlng of motor 
fuels or other trademark violatlons 
(11) Your faUure to comply wlth 

Federal. State. or local laws or reguln- 
tlons of whlch you have knowledge 
and that relate ta the operation of t he  
marketing premises. 
(12) Your convictlon of any felony 

lnvolvlng moral turpltude. - * - 
(13) Any event thnt.nlfects the fran- 

chke rclatlonskllp and as 8 result of 
which termfnatlon Is reasonable. 

I .  

U g  lnto = o u t  I=ts m d  C~KUUI- 

11. REASONS ?OR T u 0 " K W h L .  

Jf your supplier gives notice that  he 
does not intend ta renew any frnnchlse 
apreement, the act req+es that the  
reaSon for nonreaewal must be either 
one of the reasom for k r m b L t l O R  
listed lmmedlntely above, of one of the 
reusam for nonrenewal listed below. 

Faifure Lo agree on changes or addi-  
tiom La Jrunchitc U YOU and your 

supplier fall to ngree to changes In the 
franchise that  your supplfct In good 
fdth has determined are required, and 
your suppller's insistence on the 
changes Is not for the  purpose of pre- 
ventfng renewal of the  franchise. your 
supplier may decl ine to renew the  
?ranchlse. 

C u f o m a  camplaink If your suppll- 
er has received numerou cusbmcr 
cmnpl&ts relathg ta the condltlon of 
your masketfng prembes or ta the 
conduct of any of y o u  employees. "d 
you have falied to tnke prompt camc-  
tive action after hnvLng been notU1e-d 
of these complaints. yaw supplier may 
dccline to renew the f r a n c i l k .  

urrJaje or U - ~ Z W ~ Z  opemcionj. U' 
you have fall& repeatedly to opernk 
your rnarketlng premlses Ln a clean, 
d e  nnd healthful laanner after  re 
peated n o t i w  from your suppllei. 
pour supplier may dedlne b renew 
the franchise. 

Operation of Jranchue i s  unecmw- 
m i c d  Under certain conditions spcci- 
fied in the nct. your supplier rnay dc- 
cline to renew your Ir;mchlsc If he has 
deknnined t ha t  renewal 01 t he  Iran- 
ehise is lUrely to be uneconomic& 
Your mppller may also decline to 
renew your f ranchh if he has declded 
to convert your rnarkethg prcrnka tr, 
a use other than for the sale of motor 
fuel, to sell the  premises, or Lo mated- 
ally alter. add t.0, or rep1,xe the prem- 
iS f5  

, 

XTZ. HOXICf: KEQUI€EMENTX FOR 
+ T E R M I H A T l O N  OR NONRMLWAL 

T h e  followlng is a description of the 
requirements for the notice which 
your supplier must glve you beIore he 
may tennlnate your f rmchlse  or dr- 
cline to  renew your franchlse relation- 
ship. These notice requirements apply 
to nll franchise terminations. hclud- 
ing  franchises entered into before 
June 19. 1978 nnd trial and interim 
Innchk.ses, as well as t~ dl non- 
renew& of franchise relationships. 

How much rrotfcc i~ required In 
m o s t  tt~ses, your suppller must dvc 
you notlce of termlnatlon or non- 
renewal at least DO days before the ter- 
mination or noniqpewd takes cffmt.  
In circumstances where I t  would not 

be reasonable ior yaur 6uppLier to R i v e  
you 90 dnys n o p e ,  he must sIve YOU 
notice as soon as he can do 60. In addi- 
tlon. if the  frnnchlse Lnvolves leassecl 
marketing premises. your auppUer 
may not establish n new fmnchlse-,rc- 
lationship Fnvol\?ng the same  prernlses 
untll 30 days a fkr  notice was Biven to 
you o r ' t h e  date t h e  t c m h a t l o n  or 
nonrenewnl takes effect, whichever Is 
later. if the iranchlse agreement per- 
mits. your suppller may repose-% €he 
premises and, h rezsonnble clrcum- 
stanctrs, operak them through hk em- 
ployees or agents, 
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* . L  . 
If the termlnatian or nonrenewal k 

based upon a determlnatlon to with- 
draw from the marketing of motor 
fuel In the area. Your suppllcr must 
d v e  you notice at least 160 days before 
the termlnation or nonrenewal takes 
C f f e c t .  * 

Manner und cod& Oi nolice ;rCi 
be vaU& the'iotlm must be h writlng 
-and must be sent by certlfled mail or 
personally delivered to you. It must 
cont& 

(1) A statemeit of your s u p p ~ e s  in- 
tention to terminate the franc- or 
not to renew the franchise relation- 
ship, together Wth his reaSonS for ,thts 
action; - - .  . , . f .  

(2) The dab the te&atIan or non- 
renewal takes e i f e  and 
(3) A copy of this 6 u m . m ~ ~ .  

8 

xv. TRtnL FRuK!xIsLs him - 
' . mmsES 

T h e  following Is a description of the 
special requirements that apply td 
trall and hterim franchises. 

Trial franchiser. A trial franchise Is 
s.franchise. entered into on or after 
June 19, 1978. in which the franchkee 
has not previously been a party ta a 
Iranchfse with t he  franchtsor and 
wMch has an lnitinl tem.011 year of 
less A trial franchise must & h writ- 
Ing and mu$ make certain disclosures, 
hclucllng that it is f i  trial franchise. 
and tha t  the franchlsor has the rIgM 
not to renew the frnnchke relation- 
ship at, the end of the Lnitlal term by 
fdving the franchisee proper notice- 

T h e  unexptred portlon or a trans-. 
ferred franchise (other than a trlnl 
iranchke. as descrlbed above) does not 
qualify as a trall franchise. 
In exercising his right not to renew a 

trall franchise at the end of Its innitid 

NOTICES 

graphle are4In whleh thk franchlsee 
operates. 
Zn cxercblng his rlght not'to renew a 

franchlse relatlonshlp under+= Inter- 
im franchlse at t he  end 'of I t s  term, 
your supplier must comply wlth t h e  
noJlce requirements described a b o v e  
under the headkg "Notice Readre- 
menh for TermLnation. or Non- 
renewal", * ' r J  

. w. YOUR x"m%L RIGigTB 

Undepthe edorcement provtlons of 
the Act, you have t h e  right to sue 
your supplier. i f  he f a  to comply 
wlth the reQulremenls of the Act. The 
murts are authorized to grant whatc 
ever equitable relief is necessary to 
remedy t h e  effects fif ydur supplier's 
,faLlure to comply wlth t h e  requtre- 
, m a t s  of the Act, lncludhg declnra- 
tory ludgmcnf mandatol-y or proMM- 
tive injunctive renef. and interim equl- 
table relief. Actual damages. cxempla- 
ZY (punitive) damages under certain 
circumstances. and rcasonable attor- 
ney and expert witness fees are.& 
authorized For a more detailed de- 
SCriDtlOR of tbese legal rcmedies Y O U  
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T h e  term also Lncludes any contract 
pertalnIng to the supply of motor fuel 
which h to be sold. conslgned or db- 
trlbuted under a tradGmnrk ow-f~ed or 
controlled by a refiner. or under n con- 

*tract whlch has existed contlnuwsly 
since May 15, 1973, and pursuant to 
whlcb on May 15,. 1973. motor  fuel 
was sold. conslgned or -distributed 
under a trademark owned or con- 
trolled an such date by a refher. The 
unexpired portion of a trnnshrred 
franchlse Ls nlso lnduded ln the deflnl- 
tion of the term, 1 - 
. Franchue relatiu&hip, :The .I krm 
"lranchise relatiomfifp" refers to the 
rcspxtlve motm fuel marketing or  CIS 
m u t l o n  obligations nnd rcsponslbn- 
i t l s  of a f r a n c h h r  and a frnncklsee 
wweh result from thc marketlog o f .  
motor f u e l  under E franchise. ' 

Fmnrktzee A fre-rlchkee is a reWIer 
or distributor who Is authorizedA or 
.permttkd. under a franchise, to use a 
trademark In conuection wlth the sale, 

-conslylment. or dlstrlbution of motor 
lueL 

Fmnchfsof. A franchisor Is A r e fhe r  
or distributor who authorizes or Der- 

. mits. under a I r a n c h k .  a retaile; or 
dlstributm t~ use a trademark Ln con- 5 h o h d  read the t e p  of the Act. - . 

mRTfiER DISCUSSIO~P OF TITLE I- . 
D m r m o n s  m Laht R ~ a a ~ n m s  

. Section 101 of the Petroleum Mar-' 
keting Prnctices Act sets forth deflni- 
tions of the  key tpms.used through- 
out the  franchise protection provisions 
af the Act. T h e  definitions from the 
Act which are listed belon'are of those 
terms whlch are most essential for 
purposes of the forcgohg s u l f z m a ~ y  
statement. <You should consult 6ec-' 

I. D r n r n O H S  . . . - 

tlon 101 OI the  Act for a d d i t i o n d  dell- 

nectlon wlth the sale, consignment, or 
tktributfon or motor fue l  - 

* Markeling p r m k w  MnrketLng 
prcmIses rim the premises whlch. 
under  a I rnchise ,  are to be employed 
by the franchisee L? connection wlth 
the sale. conslmmcat. or dfstributhn 
of motor fueL . 

U u e d  m a r k l i n g  premism. k ~ e d  
marketing premises are marketing 
premkes o ~ m e 4  lexssed, or in rmy wny 
controlled by a franchisor m d  which 
the f m n c h k e e  is authorized or permlb 

-ted. under t he  franchise. -Lo employ in 
term. your supplier must comolv wlth .+ nltions not included here.)- . cnnnection with the sale, consignment. . - -  
the - notlcf: kquhements  described 
above under the heading "Notice RP 
qu'irements for Termination or Non- 
ren ewaL" 

Interim Irunchi,$u. Ah interim Iran- 
chlse Is a iranchfse, entkred into on or 
after June 19. 1078,rthe duratfon of 
whlch. when combined with the' tcrms 
of all prior Interim franchises between 
the franchisor and the  franchisee. 
does not  exceed 3 years, and whlch 
be- Immediately after the. explra- 
tion of a prior franchise involving the 
5amc marketlug prcmlses whlch was 
not renewed. based upon .a lawful d e  
termhation by the franchisor to with- 
draw from marketing activities In the 
georrraphlc area in whlch the franchl- 

An Interim franchke .must' be Ln 
wrltlng and must make certsln dk lw 
mr-. hchdlng that I t  is 821 lnterfm 
frnnchlse and that  the franchisor has 
the r k h t  not to renew the francbfSe at 
the end' of the krm based upon a 
lawful determination to wfthdraw 
f rom markethg actIvltles in t he  g- 

s e e o p e r h s .  . - 1  

Franchbc. A franchlse is any  cbn- 
tract between a re fher  nnd a distribu- 
tor. between a refher nnd a retailer, 
between a dlstrlbutor and  agother dis- 
tributor, .or betweendB distributor nnd 
a re&aUer. under whlch a reflner or dlr- ' 
trlbutor Cas the c u e  m y  be) autho- 
nze.6 or permlta a retaner or dlstribu- 
tor to use, in connection wlth-the sale. 
consignment. or dlstrIbutlon of motor 
fuel. s tndemark whlch Is owned or 
.controlled by such refiner or by a re- 
finer which &upplles motor fuel ta the 
dktrfbutor whlch au tho& or per,- 
mlts such we.  . 
The, term "irbnchise" includes any 

contract under whlch a r e t d % r  or dLs- 
trlbut-or (as the  case m a y  be) is au- 
thorized or permitted to occupy leased 
mdrketfng premises. whlch premhea 
are  to be employed in c~nnectlon wlth 
the d e ,  c o n s l ~ e n t ,  or dlstrlbutlon 
of-motor fuel under 8 trademark 
whlch Is owned or controlled by mch 
re fhe r  or 'by a reifner which r;uppliea 
motor fuel to the dlstributor which. 
author& OK permits such occupan~y .  

. or distribution of motor fueL - 
PaiI to r e n m  a d  rronrenaohr The 

t e r n  "fall renew" and "non- 
rcaewd" refer ta a failure tb reinstate. 
contlnue, of extend a franchise rela- 
t ionshlp-(I)  at tlne conclusion of t h e  
km. or on t h e  cxplratlon date. stntcd 
in t h e  rclevnnt franchlse, (2) nt m y  
- t h e ,  h the case of the rclrvnnt fran- 
chlse whlch does fiot s t n t e  a tjx-m of 
duration or an 'cxpfratlon dnk. or (3)  
following B termlnatIon (on or nfter 
June 19, 1D78) of the rclcvnnt frnn-, 
chlse wMch was entered lnto prlor to 
June 10, 1978 m d  hns no t  bcen re- 
newed dter  such date. 

S .  L E G A L  REh!ZDIES AVATIABLE TO 
FJtANClUS~ 

The following ls A more detnlled de- 
scrlptlan 01 the remedies nvwilahlc b 
the Iranchlsee U a franchise Is t C d -  
n k k d  or not renewed in a way t h o t  
I& to comply wlth the Act. 

FranchLee's r ighl  to sue. A franchl- 
see may bring a cld action Ln Unlkd 

'States -District C o u r t  - a 
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Iranchbr who does not comply 4 t h  
the rqulrements of the Ad. T h e  

tian must be brought Wthtn one 
Jter the date uf krmlnatlon or 
e n e d  or the date the fmnchhr Qi to comply with the requlremenb 

OX thf law. whichever is later. 
Equltut4c rezit$ C O W  arc author- 

3zed t.13 s ran t  whatever eQuIatble rellef, 
l~ n v  -Lo remedy the erfeck of a 
yiolation of the lawb reaulremmts, 
Courts E ~ C  directed to gFant a prellml- 
muy ItaJunction. K -the XranchLret 
shows that thereve suCfl&ntlp seri- 
ob~uest ions .  goZns to the merits oll 
the case. to them a ialr ground 
lor Utfgatlon, and Ir, on 'balance, the 
hatdshlp which the franchlste would 
d f e r  ff the prelfmlrtary 4undIon Is 
not granted will be greater than the 
hsrdshIp whlch the X r a n c W r  would 
sufZer IK mch rellef fs  grrvlted 

courts'arr not required to order con- 
tinuation or renewal af-thc IranchLse 
tclatlonshJp If the ection was-brpusht 
dter the expiration of the perfod 
during which the franchisee was an 

tention to kmlnate or not renew the 
Imndhke agreement 

Rurd.en ul pmol. 'In an action under 
th? Act. the franchisee has the burden 
OZ provim that the Xmchise ws ter- 
znhiat-ed or not reneycl  T h e  Xrancht: 
cor hzs the buudw of proving, as an 

ztIve defense. that the termha- 
or nonrenewnl wns permitted 

r the Act and. ff nppllcable, that 

other requirenents relatiay to kd-  
natiop nnd nonrenelnls based on con- 
demnation or destruction of the mar- 
kctin$ premises. . 

.Damage& A franchise who prevnb 
in an adion under the A& Is cntltled 
to actual damages and reasonable atc 
b m e y  m d  expert witness f-. Tf the 
action %-as based upon conduct of the 
fmnchisor which was in FJillful clisre- 
gerd of the law's rcqulrements or the 
franchkee's riahtr; under the law, ex- 

.eru~h.xy fpuultive) damaxes m y  'be 
award& where appropriate. T h e  
court. and not the Jury. 0;ill dedde 
whether to award extrnplaly damages 
and, if so, in what m m ~ ~ ~ t  
On the ather hand. t[ the court fh& 

that the frUnChkee'6 ZCtIQn Is Xrlvo- 
IOU.% If may order the i m c N s e e  to 
DEW rcnsonable atbmey nnd expert. 
ultn- I w  

);runchisor3 W e r u e  tn pwmcm: 
Cnhrncfiuc r d i d  Courts may not order 
h continuation or renewd of a Iran- 
chlst relatlonshlp 'LI' the irmchlsor 
6 h o m  that the basts 01 the non- 
r e n e ~ d  of the fmnchlse relatIo~~shllp 
w= x dzk-rznlzation made in rra.vd 

n o t i e  .concerning the fmddS0rk b- 

t $' e franc'hlsor complied with certsLn 

c 

prcrniw to a USE other than the  4; 
or dLrtrfbutlon of rnotarfuel; 
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IN THE CIRCUIT COURT OF THE 
17TH JUDICIAL CIRCUIT IN AND 
FOR BROWARD COUNTY, FLORIDA 

CASE NO: 90-20170 ( 0 5 )  

JEREMY BRANSFORD, 

Plaintiff, 

vs. 

ALAN M. BERMAN d/b/a 
BERMAN'S SERVICE STATION, 
MOBIL OIL CORPORATION and 
HYMAN DALE STETHEM, 

Defendants. 

ORDER ON DEFENDANT'S MOTION TO STAY ALL PROCEEDINGS 

THIS CAUSE having come before this Court on Defendant 

Mobil Oil Corporation's (hereinafter "Mobil") Motion to Stay All 

Proceedings in this Court pending the Florida Supreme Court's 

disposition of the proceedings presently before it with regard to 

this action, and the Court having considered the motion, the 

argument of counsel, having reviewed the f i l e  herein, and  being 

otherwise duly advised'in t h e  premises, hereby makes the following 

conclusions: 

This a c t i o n  arose out of an a l l e g e d  assault and  b a t t e r y  

committed on the Plaintiff Jeremy Bransford (hereinafter 

"Bransford")  by the Defendant Hyman Dale Stethem ( h e r e i n a f t e r  

"Stethem"), a t  the time, an employee of the Defendant A l a n  M. 

Berman d/b/a Berman's Service Station (hereinafter " B e r m a n " ) ,  a 

franchise operator of a Mobil service station. 

1 
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It is alleged t h a t  on March 21, 1990, P l a i n t i f f  

Bransford, while in the convenience store of the Mobil s e r v i c e  

station encountered Stethem, a cashier employed by Berman. A f t e r  

a series of verbal exchanges, Stethem l e f t  the locked g l a s s -  

enclosed booth in which he performed his cashier duties and engaged 

in a n  altercation with Bransford. This allegedly r e s u l t e d  in 

physical injuries to the Plaintiff, thereby providing the b a s i s  f o r  

which this action against the aforementioned Defendants h a s  e n s u e d .  

This Court granted summary judgment in favor of 

Defendants Mobil and Berman on May 7, 1991. Plaintiff appealed 

these rulings and on July 8, 1992, the Fourth District Court of 

Appeal reversed the trial court's summary judgment r u l i n g s  with 

regard to a "negligent retention" claim as to Berman and an 

"apparent authority'' claim a5 to Mobil. 

As a result of the opinion issued by the Fourth District 

Court of Appeal, Defendant Mobil has  petitioned the Florida Supreme 

Court to review the decision by the Court of Appeal as it relates 

to Mobil v i a  the court's discretionary jurisdiction. Mobi 1. 

maintains that the Fourth District's opinion directly conflicts 

with the Supreme Court decision in Orlando E x e c u t i v e  P a r k  v .  

Robbins, 4 3 3  S0.2d 491 ( F l a .  1983), as well as other District Court 

of Appeals decisions on the same question of law. 

2 

In the present action, the Fourth District reversed the 

summary judgment in favor of Mobil by stating that "...Mobil m i g h t  



... 

be liable under the theory of apparent agency.. . ' I  C1 rly, this 

Fourth District opinion directly conflicts with Orlando, s u p r a ,  and  

other District Court of Appeals decisions which have consistently 

held that oil companies are not vicariously liable under the 

doctrine of apparent agency. In each case, t h e  Court has granted 

summary judgment in favor  of the oil company. See, Sydenham v .  

Santiago, 3 9 2  So.2d 3 5 7  (Fla. 4th DCA 1981); Cawthon v. P h i l l i E  

Petroleum Company, 124 So.2d 517 (Fla. 2d DCA 1960); Cardounel v. 

Shell Oil Company, 397 So.2d 328  (F la .  3d DCA 1981); Nelson v .  

Shell Oil Company, 396 So.2d 752 ( F l a .  3d DCA 1981); Drum v .  P u r e  

Oi l .Cornpany ,  184 So.2d 196 (Fla. 4th DCA 1966). 

As a genera l  rule of agency ,  a p r i n c i p a l  is l i a b l e  

civilly for the tortious a c t s  of h i s  agent which a r e  within t h e  

course and scope of t h e  agent's employment, or f a r  those beyond the 

scope of the employment which has been ratified a f t e r  t h e  a c t .  2 

Fla. Jur 2d, Agency and Employment 5 89 (1977). (emphasis a d d e d ) .  

However, in situations i n  which an oil company is sued for tortious 

a c t s  committed by service station operators or employees of t h e  

operator, Florida courts have  made t h e  distinction between t ha t  of 

an agent and that of an independent contractor. A s  s u c h ,  s e rv i ce  

station operators have been considered, as a matter of l a w ,  

i ndependen t  contractors rather than agents or s e r v a n t s  of t h e  oil 

' To establish liability under the doctrine of apparent 
agency, there must be "(1) a representation by the principal; (2) 
reliance on t h a t  representation by a third person; ( 3 )  a change of 
position by the third person in reliance upon such representation 
to his detriment." Orlando, supra at 494. 



company and t h u s  are n o t  vicariously liable fo r  t h e  tortious ac t s  

of a service station employee. Nelson, supra; Cawthon, supra .  

In the present action, the Fourth District's opinion 

clearly misapplies Sydenham, supra ,  In Sydenham, the court held 

that Gulf Oil Company could not be held vicariously l i a b l e  for the 

alleged negligence of a service station employee in performing 

repairs on the plaintiff's tire, notwithstanding the plaintiff's 

reliance upon Gulf's representations, t h r o u g h  national advertising, 

coupled with the Gulf corporate logo on the premises. In i t s  

reversal of t h e  summary judgment, t h e  Fourth District concluded 

that the alleged error by t h e  trial court was premised e n t i r e l y  

upon t h e  following: 

We a r e  n o t  unaware of a n  earlier case out of t h i s  c o u r t ,  
Sydenham v. Santiago, 392 so.2d 357 ( F l a .  4th DCA 1981), 
limited by Orlando v. Executive P a r k ,  Inc. v. Robbins, 
which might lead t o  a contrary result. However, in 
Sydenham, the oil company did not own the station and had 
no control over it, aside from gasoline sales. (emphasis 

, added) .  

The i s s u e  before t h e  court is n o t  whether Santiago or Mobil owned 

the premises, b u t  t h e  degree of control exacted by Mobil over t h e  

"mode of d o i n g  t h e  work", in order to establish t h e  apparent  

authority of an agent to a c t  on behalf of a principal . .  See, 

Sydenham, supra and Cawthon, supra.  

In case a t  bar ,  Mabil is the owner of the r e a l  p rope r ty  

upon which the service station is located. Through a franchise 

agreement, Mobil leased t h e  station premises to Berman for a term 

of three years,* commencing September 1, 1987 and ending August 31, 
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1990. Under the terms of t h i s  agreement, Berman w a s  r e q u i r e d  to 

4 



use the premises as a gasoline facility offering petroleum r e l a t ed  

products and services, while maintaining full responsibility for 

i t s  operation. As such, Berman is considered an independent 

contractor. 

Furthermore, it is  abundantly clear, t h a t  in keeping with 

agency principles, Stethem was acting outside of t h e  scope of his 

employment, when he committed a tortious a c t  upon Bransford. At 

his deposition, Stethem testified with specificity as to the 

instructions given to him by Berman with regard to leaving his 

station in the booth: 

. Question: What I'm wondering is i f  Mr. Berman ever told 
you t h a t  i t  was proper f o r  you t o  g e t  out  of the booth 
if there were a problem with a customer not involving 
someone, a n  elderly person, a problem involved with 
merchandise? 

Answer: Someone presenting a problem, to stay in t h e  
booth, tell them to leave,  g o  outside, whatever would be 
necessary. Call the police, whatever. J u s t  stay in the 
booth. (emphasis added.) Stethem Deposition p .  73. 

Question: From the time that you p u t  your hand on the 
doorknob and opened the door from t h e  cage or the booth, 
if you will, at that moment that you opened up the door 
to the booth were you then acting outside t h e  
instructions which Mr. Berman had given you? 

Answer: Yes. Stethem Deposition p .  75. 

Question: Is it f a i r  then to say that you were leaving 
the booth to address a situation involving a threat to 
you and not to the gas station itself? 

Answer: I would say my main concern at the t i m e  was the 
threat against me... Stethem Deposition p .  77. 

Notwithstanding, in a similar case decided on summary 

judgment, the court in Cardounel, supra, held that e v e n  if the 

5 



lessee of the service station was an employee or agent of the oil 

company, the mere knowledge that the l essee  had a gun o n  t h e  

premises would not m a k e  the oil company liable to the plaintiff for 

injuries sustained, unles s  the oil company knew of particular f ac t s  

that would have put it on notice of the lessee's dangerous 

propensities.2 As such, there is no evidence to indicate any 

knowledge on the part of Mobil to sustain Plaintiff's position t h a t  

Mobil can be held vicariously liable through apparent agency for 

t h e  actions of Stethem. 

Further, the Supreme Court in Orlando v. Robbins ,  433 

So.Zd 491, 494 (1983), citing Sydenham v. San t i ago ,  3 9 2  So.2d at 

357-358, recognized the standard set forth in Sydenham, in which 

t h e  Sydenham court held that 

[ a l n  oil company does not confer apparent authority, 
subjecting itself to vicarious liability fo r  negligence, 
upon a retail service station by allowing the use of i t s  
trade name and selling its products to the station. 

Plaintiff maintains that the Supreme Court did not approve Sydenham 

in its decision in Orlando,  thus rendering a conflict between them 

nonexistent. The court in Orlando, held that an apparent a g e n c y  

existed against Howard Johnson Company through its motel opera tor  

in a negligence action. However, the Orlando court went on 

limit Sydenham and other oil company cases to their facts. 

refusing to extend the language of Sydenham to ca5es s u c h  

to 

In 

LBerman's testimony a t  deposition clearly indicates that he 
had no prior knowledge of Stethem either carrying a concea ed 
weapon or engaging in any physical altercations p r i o r  to the 
incident in question. Berman Deposition p .25-29 .  

6 



Orlando, the court merely s e t  the standard for applying apparent 

agency  to oil company cases apart from other factual scenarios. 

For the Fourth District to now hold that an apparent agency claim 
0 

may exist against an o i l  company in t h e  face of this litany of 

decisions by the District Courts of Appeal, culminating in the 

Supreme Court's recognition of this uniform body of law in Orlando, 

is in direct contravention of existing precedents. Any o t h e r  

conclusion must be precluded as a matter of law. 

Accordingly, it is hereby: 

ORDERED AND ADJUDGED that Defendant's Motion to Stay All 

Proceedings is hereby GRANTED. 

DONE AND ORDERED in Cha 

Courthouse, Fort Lauderdale, Flor 

1992. 

~ O B ~ R T  LANCE ANDREW 

0 
CIRCUIT COURT JUDGE 

cc: Counsel of Record 

7 



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT JANUARY TERM 1992 

JEREMY BRANSFORD, 

Appellant, 
1 

V. ) CASE NO. 91-2147. 

ALAN BERMAN and MOBIL OIL 
CORPORATION, 

Appeilees. 

Opinion filed J u l y  8 ,  1992 

Appeal from the Circuit Court 
f o r  Broward County; Robert Lance 
Andrews, Judge. 

Mark R. McCollem of Chidnese & 
McCollem, Fort Lauderdale, f o r  
appellant. 

Roger S. Kobert of Mark A. Cohen 
& Associates, P . A . ,  Miami, f o r  
appellees. 

LETTS, J . 

NOT FINAL UNTiLTIME EXPIRES 
TO FILE REHEARING MC)TION 
AND, IF FILED, DISPOSED OF. 

An employee of a gas s t a t i o n  emerged from his enclosed 

booth and started a fist fight with a customer. The gas s t a t i o n  

was owned by Mobil Oil Corporation and was leased to a franchisee 

who operated it. The opera tor ,  i n  turn, employed the attendant 

who started the fight. The customer filed suit against both the 

operator and Mobil O i l  Corporation but the t r i a l  judge granted 

summary judgment i n  their favor .  We reverse. 

As to the station operator, the complaint alleged that 

the operator was negligent in failing, I t t o  discharge [ t h e ]  

employee when [he] assaulted patrons. I t  We find this, together 

A-32 
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with other facts gleaned from the record, sufficient to a l l e g e  a 

negligent retention claim. There is evidence in the record that 

the station operator had knowledge of prior violent behavior by 

the employee inflicted upon another customer of the station. 

This being so, there is a material issue of fact as to whether 

the operator "knew or should have known that t h e  employee was a 

t h r e a t  to others,ll Tallahassee Furniture, Inc. v. Harrison, 583 

So.2d 744, 750 (Fla. 1st DCA 1991), rev. denied, 595 So.2d 5 5 8  

(Fla. 1992), and therefore summary 'judgment on the negligent 

retention claim was improper. 

As to Mobil O i l  Corporation, we likewise believe the 

grant of the summary 'judgment was error. Under t h e  facts in the 

record a t  t h e  summary judgment hearing, it is clear  t h a t  Mobil 

might be liable under the theory of apparent  agency f o r  failing 

to provide adequate security and/or f a i l i n g  to remedy a 

foreseeable danger. See Holiday Inns, Inc. v. Shelburne, 576 

So.2d 322 (Fla. 4th D C A ) ,  dismissed, 589 So.2d 291 (Fla. 1391). 

Mobil owned the station and prominently displayed its logo there 

in order to induce customers to patronize the premises. We are 

not unaware of an earlier case out of this court, Sydenham V .  

Santiaqo, 392 Sa.2d 357 (Fla. 4th DCA 1981), limited by Orlando 

Executive Park, Inc. v. Robbins, which might lead to a contrary 

result, However, in Sydenham, t h e  oil company did not own the 

station and had no control over it, aside from gasoline sa les .  

_ -  

- 

REVERSED AND REMANDED. 

WARNER, IS., concurs. 
STONE, J., concurs i n  part and dissents in part with op in ion .  



STONE, J., concurring i n  part and dissenting in part. 

I concur i n  reversing as t o  the defendant Berman. 

However, as to Mobil O i l ,  I would aff i rm on t h e  authority Of 

Sydenham v. Santiago, 392 So.2d 357 ( F l a .  4th DCA 1981). - See 

also Orlando Execut ive Park, I n c .  v. Robbins, 4 3 3  S0.2d 491 (Fla. 

1983) and Cardounel v. Shell O i l  Co,, 397 So.2d 328 3d 

DCA), dismissed by 407 So.2d 1102 (Fla. 1981). In my judgment 

Holiday Inns, Inc. v. Shelburne does not extend liability to the 

extent that it may be imposed, through an agency concept ,  s i m p l y  

because a well-known company contracts with a t r u l y  independent 

contractor for use of its signs, logo, uniforms, products, or 

method of operating. 

-3-  
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