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IN THE SUPREME COURT OF FLORIDA 
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I FPEED 
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QCT 19 172 

BY 
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OF APPEAL OF THE STATE OF FLORIDA, FOURTH DISTRICT 
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PRELIMINARY STATEMENT 

Respondent, STEPHEN L E V I N E ,  was t h e  Appellee i n  t h e  

Dis tc i .c t  Cour t  o f  Appeal and t h e  defendant in t h e  trial 

The petitioner, the State of F l o r i d a ,  was t h e  Appellant 

Fourth 

court. 

i n  t h e  

F o u r t h  D i s t r i c t  Court of Appeal a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  

c o u r t .  The p a r t i e s  w i l l  be referred t o  in this b r i e f  as they 

appear  before t h i s  honorable court. 

The f o l l o w i n g  symbol will be used .  

''P . B . " Petitioner's I n i t i a l  Brief. 
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STATEMENT OF THE CASE AND FACTS 

In an e f f o r t  t o  a r r e s t  drug o f f e n d e r s  t h e  Broward S h e r i f f ' s  

O f f i c e  engaged i n  r e v e r s e  s t i n g  o p e r a t i o n s .  I n  o r d e r  t o  

e f f e c t i v e l y  conduct t h e s e  r e v e r s e  s t - ings  t h e  S h e r i f f ' s  O f f i c e  

a l l e g e s  t h a t  it. had t o  have "drugs" with which t o  o p e r a t e .  S i n c e  

t h e y  d i d  not have a n y  "crack" cocaine t h a t  w a s  l e g a l l y  se i zed  a s  

contraband, t hey  i l l e g a l l y  manufactured it  i n  t h e i r  own lab. The 

i l l e g a l l y  manufactured "crack" cocaine was subsequent ly  used i n  a 

reverse s t i n g  o p e r a t i o n  i n  w h i c h  Respondent was arrested. 

Respondent was charged w i t h  t h e  purchase o f  " c o c a i n e "  within one 

thousand f e e t  of  a school. 

A t  hea r ing ,  Respondent moved t o  (dismiss t h e  charge because t h e  

S h e r i f f ' s  conduct v i o l a t e d  his D u r  Process  r i g h t s .  During t h e  

hear ing  on  t h e  mot ion ,  Pet i t i -oncr . ,  t h e  S t a t e  of Florida, conceded  

t h a t  t h e  c rack  coca ine  used was manufactured i n  t h e  p o l i c e  

l a b o r a t o r y .  T h e  t r i a l  judge qrtlinted Respondent's motion t o  

dismiss and P e t i t i o n e r  appealed t-o t - h e  Fourth District Court of  

Appeal.. The Fourth D i s t r i c t  Court of  Appeal a f f i rmed  t h e  t r i a l  

court's r u l i r i g  t h a t  t h e  S h e r i f f ' s  conduc t  had  violated 

Respondent :< D u e  P r o c e s s  r i g h t s  a n d  P e t i t i o n e r  s u b s e q u e n t l y  

appeal.ed t o  t h i s  Honorable Court b y  i3 reques t  that t h e  q u e s t i o n  be 

c e r t i f i e d  a s  o n e  of  " g r e a t  p u b l i c  importance" c o n s i s t e n t  wi th  a 

s i m i l a r  c e r t i f i e d  q u e s t i o n  i n  Felly v .  S t a t e  , 593 So.2d. 1 0 6 0  

(Fla. 4 t h .  DCA 1 9 9 2 ) .  
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SUMMARY OF THE ARGUMENT 

The Fourth D i s t r i c t  Court of Appeal was cor rec t  i n  holding t h a t  

when t h e  p o l i c e  illegally manufacture drugs t o  use i n  reverse 

s t i n g  o p e r a t i o n s ,  due  D r o c e s s  i s  v i o l a t e d .  The i l l e g a l  

manufacture of drugs i s ,  b y  t h e  t o t a l i t y  of t h e  circumstances, 

v i o l a t i v e  of  due process .  When the p o l i c e  commit a crime i n  

order  t o  s e t  u p  a reverse s t i n g  ope ra t ion  t h e  u n i v e r s a l  cause f o r  

j u s t - i ce  :i.s shocked. I l l e g a l l y  manufacturing i l l e g a l  drugs amounts  

t o  governmental misconduct that. i s  :;c outrageous and fundamentally 

u n f a i r  a s  t o  c o n s t i t u t e  a due ~ . ~ r o c e s s  violation and  compel 

d i s m i s s a l .  T h i s  conduct v i o l a t e s  d u e  p r o c e s s  r e g a r d l e s s  of 

Respondent ' .'j " p r e d i s p o s i t i o n .  Therefore ,  Respondent respectfully 

r e q u e s t s  t . h a t  t h i s  Honorable court. a f f i r m  t h e  Fourth D i s t r i c t  

Cour t .  of Appeal's dec i s ion  dismi.ssi.ng the  charge against h i m .  
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ARGUMENT 

T H E  FOURTH D I S T R I C T  C O U R T  OF' A P P E A L  WAS 
CORRECT I N  H O L D I N G  THAT THE BROWARD C O U N T Y  
SHERIFF'S O F F I C E  VIOLATED RESPONDENT'S DUE 
PROCESS RIGHTS WHEN IT ILLEGALLY MANUFACTURED 
I T S  OWN CRACK COCAINE AND USED IT TO ARREST 
RESPONDENT DURING A REVERSE S T I N G  OPERATION. 

Misconduct b y  t h e  government can v i o l a t e  a person's due process 

r i g h t s .  Given t h a t ,  t h e  ques t ion  becomes: t o  w h a t  ex ten t  can t h e  

misconduct o f  the Government g o  he fore  due process is v i o l a t e d .  

For a v i o l a t i o n  of d u e  process t .he  government's a c t i o n s  m u s t  

v i o l a t e  fundamental  f a i r n e s s  anti ; h o c k  t h e  u n i v e r s a l  cause of 

, 411 U.S. 423 ( 1 9 7 3 ) ;  see a l s o  j u s t  i c e .  United S t a t e s  v .  Russe l l  

United S t a t e s  v .  G i a n n i ,  6 7 8  F . 2 d  3'1k ( 1 1 t h  Cis. 1 9 8 2 ) .  However, 

case l a w  as w e l l  as  t h e  F l o r i d a  S t a t  u t e s  do a l l o w  p o l i c e  and o t h e r  

governmental officials t o  eng-age i rr o therwise illegal a c t i v i t y  i f  

dur ing the course of  t h e i r  o f f i c i a l  d u t i e s .  See United S t a t e s  v .  

G i a n n i ,  6 7 8  F.2d 9 5 6  (11th C i r .  1 9 8 2 )  (Holding t h a t  under t h e  

t o t a l i t y  o i  t h e  c i r c u m s t a n c e s  s \ i p p l y  and s a l e  of  drugs b y  

government agents  i s  not v i o l a t i v e  i:)f due p rocess )  ; m l - e d  S t a t e s  

v ,  Russe l  1, 4 1 1  u.S. 4 2 3  ( 1 9 7 3 )  ( h o l d i n g  t h a t  i n f i l t r a t i n g  

c r imina l  a c t i v i t y  i s  not a v i o l a t i o n  of  d u e  process). See also 5 

893.13; 5 893.13(5) F.S.A. (1991) (excepting p o l i c e  o f f i c e r s  from 

the p r o v i s i o n s  that d e a l  w i t h  possession, delivery and 

t r a f f i c k i n 9  .i.n i l l e g a l  drugs)  

The Florida l e g i s l a t u r e  specif i i -11 ly excepted p o l i c e  officers 

from b e i n g  c r i m i n a l l y  l i a b l e  for , ~c> t s  t h a t  9 8 9 3 . 1 3  forbids. Of 

t h e  conduct p r o h i b i t e d  b y  $? 893.1 3, p o l i c e  officers are  immune 
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f r o m  c r i m i n a l  l i a b i l i t y  f r o m  a l l ,  except  manufactur ing i l l e g a l  

d rugs .  The e l e c t e d  o f f i c i a l s  of  F l n r i d a  knew they  could exempt 

p o l i c e  o f f i c e r s  from s o m e  l i a b i l i t y  under 5 8 9 3 . 1 3  and they  d i d .  

They d i d  not s p e c i f y  t h a t  p o l i c e  ( o f f i c e r s  be excepted  from t h e  

p o r t i o n  of  5 8 9 3 . 1 3  t h a t  d e a l s  w i t h  the manufacture of i l l e g a l  

d rugs .  I f  t h i s  was t h e  l e g i s l a t u r e s  i n t e n t i o n  t h e y  could have, 

and would have, added s p e c i f i c  words t o  t h a t  effect i n  §893.13(5) 

a long  w i t h  t h e  o t h e r  except ions  foi- police o f f i c e r s ,  Therefore ,  

b y  omission, t.hE: F l o r i d a  legislat-111-e d i d  not intend t o  permit  o r  

s a n c t i - o n  t h e  i - l l e g a l  manufacturing (--if drugs b y  p o l i c e .  I f  nothing 

e l s e ,  t h e  i n t e n t  of t h e  F l o r i . c l a  1 . e g i s l a t u r e  no t  t o  condone, 

support. o r  encourage t h e  i l l e g a l  rn(3niifacture of  drugs by p o l i c e  

o f f i c e r s  undcr 5 893.13(5) .is s u p p o r t e d  b y  t h e  s t a t u t o r y  

cons t ruc t ion  maxim i n c l u s b  un ius  a exc lus io  a l t e r i u s .  

Considering t h e  language of 4 891.13 and 5 893.13(5) a s  d i d  t h e  

F o u r t h  D i s t r i c t ,  Court of Appeal i.n Kellv v .  S t a t e  , 5 9 3  So.2d. 1 0 6 0  

(Fla. 4 t h  DCA l992), t h e r e  i s  n o  s ta t ; i . i to ry  b a s i s  o r  j u s t i f i c a t i o n  

f o r  t h e  Sheriff’s i l l e g a l  manufactutc of crack cocaine t o  be u s e d  

i n  a r eve r se  s t i n g .  I n  f a c t ,  thc F1r)urth D i s t r i c t  C o u r t  of Appeal 

s p e c i f i c a l l y  he ld  i n  K e l l y  t h a t  mdnufacturing c rack  cocaine w a s  

i l l e g a l  under >893.13 ( 5 )  - e v e n  for 1’0 l i c e .  

Finding that- t h e r e  was no statutory a u t h o r i t y  under which t h e  

Broward County S h e r i f f ‘ s  O f f i c e  c o i i l d  l e g a l l y  manufacture crack 

coca ine ,  the C o u r t  concluded t h a t  such manufacture r o s e  t o  t h e  

l e v e l  of  a c o n s t i t u t i o n a l  d u e  pr~c:~:-:..; v i o l a t i o n .  K e l l y  a t  1 0 6 2  

c i t i n g  S t a t e  v .  G l 0 S S O Q  . The co111-t he ld  t h a t  “ p o l i c e  agenc ie s  

cannot themselvcs do an i l l e g a l  a c t ,  a l b e i t  t h e  in tended  goal i s  
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l e g a l  and desirable." K e l l y  a t  1 0 6 1 .  Af t e r  determining t h a t  t h e  

manufactur ing of  c rack  cocaine b y  p o l i c e  i s  a v i o l a t i o n  of  due 

p rocess ,  t h e  c o u r t  noted t h a t  it was d i s t u r b e d  t h a t  "some of t h e  

"crack , ' r  which i s  made [ b y  t h e  S h e r i . f f ' s  department] i n  ba tches  of 

1 2 0 0  o r  more rocks, P S C ~ D ~ S  i n t o  t he communjt y where t h e  reverse 

sting opera t ions  are conducted. Ke13 y a t  1 0 6 2  [Emphasis added] . 
P e t i t i o n e r  c i t e s  t h e  case United J t a t e s  c v .  Twiqq , 588 F . 2 d  373 

(3rd  C i r .  1 9 ' 7 8 ) ;  P.B. a t  6 - 7 .  I n  T w i G s ,  Drug Enforcement Agents, 

w i t h  t h e  a i d  of a convicted f e lon  1 ryirig t o  reduce h i s  sen tence ,  

s e t  up a l a b o r a t o r y  t o  manufdctu r_p_ speed.  Twiqq a t  3 8 0 .  The 

Government s u p p l i e d  t h e  laboratory with all t h e  e s s e n t i a l s  f o r  

manufacture inc:luding glassware,  t hc ind ispensable  i n g r e d i e n t ,  and 

even t h e  loca t - ion .  T h e  felon/agent then e n l i s t e d  t h e  a i d  of t h e  

d e f e n d a n t .  At eve ry  s t e p  i n  the manufac tur ing  process t h e  

f e l o n / a g e n t  " w a s  i n  charge  and iutnished a l l  of  t h e  l a b o r a t o r y  

e x p e r t i s e .  fi, a t  381  T h e  c c ) r i r t .  i n  Twig% held t h a t  t h e  

government 's  r.onduct i n  faci l i t a t i  riq and o p e r a t i n g  a laboratory 

f o r  t h c  i 17egal manufacture of spr:c(i was demonstrably out rageous .  

Ld a t  3 8 0 .  

Tronica l ly ,  t h e  f a c t s  i n  Twigg c i r t ,  app l i cab le  i n  t h e  case  a t  bar  

b e c a u s e  i t  was the conduct of t h e  gc)vernment i n  suppor t ing  such an 

i l l e g a l  e n t e r p r i s e  t h a t  c rea t .ed  tht:, "egregious conduct . ' I  I n  t h e  

i .nstari t  c a s e ,  t h e  Broward Count.:. S h e r i f f s  O f f  i c e  l a b o r a t o r y  

p e r s o n n e l  were' a t  a l l  t imes i n  ckir1r(q~ of t h e  manufacture of t h e  

c rack  cocaine and a t  a l l  t imes provided t h e  e x p e r t i s e .  This i s  

i d e n t i c a l  t o  what t h e  governmerlt 's  agent  d i d  i n  T_wiss. The 

" g o v e r n m e n t .  m ~ y  not i n s t i g a t - e  (31 i m i n a l  a c t i v i t y ,  p r o v i d e  t h e  
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p l a c e ,  e q u i p m e n t ,  supplies and know-how, and Tun t h e  e n t j r - e  

o p e r a t i  en w i t h  o n l y  meager a s s i s t a n c e  f rom d e f e n d a n t s  w i t h o u t  

v i o l a t i n g  due process," U n i t e d  S t a t e s  v .  Tobias , 6 6 2  F.2d 381 ,386  

( 5 t h  C i r .  1 9 8 1 )  c i t i n g  T w i g g .  

I n  t h e  p r e s e n t  case,  t h e  B r o w a r d  C o u n t y  Sheriff's Office 

p r o v i d e d  i t s  personnel with an equipped laboratory f o r  t h e  p u r p o s e  

of  i l l e g a l l y  m a n u f a c t u r i n g  c r a c k  c o c a i n e .  T h e  S h e r i f f ' s  Of f i ce  

ran t h e  e n t i r e  o D e r a t i o n  . A f t e r  t h e  crack c o c a i n e  w a s  made, 

o f f i c e r s  m e r e l y  waited f a r  R e s p o r , ( - I c n t s  "meager a s s i s t a n c e "  i n  

p u r c h a s i n g  i t .  I n  l i g h t  of  T a b i  8 s  dnd Twigg s u p r a ,  this conduct 

i s  v i o l a t i v e  o f  R e s p o n d e n t  ' 5  c o n s t i t u t i o n a l l y  p r o t e c t e d  due 

process r i g h t s .  

F u r t h e r ,  P e t  i t  i o n e r  c o n t e n d s  that the outrageous (and c o n c e d e d l y  

illegal) c o n d i i c t  o f  t h e  S h e r i f f '  - O f f i c e  s h o u l d  not p r e v e n t  

R e s p o n d e n t  f r o m  b e i n g  c r i m i n a l l y  3 iable b e c a u s e  he " w o u l d  h a v e  

p u r c h a s e d  t h e  c rack  coca ine  E r o m  s~ )meone ,  w h e t h e r  o r  n o t  t h e  

reverse  s t i n g  was taking p l a c e . "  F . R .  at: 7. However, t h e  F l o r i d a  

S u p r e m e  C o u r t  h e l d  t h a t  " g o v e r n m e n  La 1 m i s c o n d u c t  w h i c h  v i o l a t e s  

t h e  c o n s t i t i i t i o n a l  d u e  process  r i g h t  o f  a d e f e n d a n t  - J . .  

redisDos 1 . . . I '  r e q u i r e s  d i s m i s s a l .  State v .  a defendant ' 3  P ' t i o n  

Glossoq 462 S o . 2 d .  1.082, 1084 (E'la 1985). 

T h e  i l l e g a l  m a n u f a c t u r i n g  of  crL+c!+-. c,c:)caine b y  t h e  Broward County  

S h e r i f f ' s  O f f i c e ,  a n d  s u b s e q u e n t  t . i i ~ ; s e r n i n a t i o n  t o  Respondent ,  and 

o t h e r s  unknown.  i s  by t h e  t o t a l i t y  (of the c i r c u m s t a n c e s ,  s h o c k i n g  

t o  the u n i v r . r s d l  c a u s e  of j u s t i c e .  10 a l l o w  t h e  p o l i c e  t o  e n g a g e  

i n  p a t e n t l y  i l l e g a l  a n d  harmful ( c i r ~ ( i i ~ ~ t  f o r  purpose violates 
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the Fifth Amendment requirement. of fundamental  f a i r n e s s  and 

t -herefore  violates due process  of law. 

CONCLUSION 

THEREFORE, i n  l i g h t  of t h e  foreqoing ,  Respondent r e s p e c t f u l l y  

urges this Honorable cour t  to AFFIRr.1 t.he Fourth District C o u r t  of 

Appeal s dec is ion and hold the U r i i w c i r d  C o u n t y  S h e r i f f  I s  i l l e g a l  

manufacture and product ion of crack cocaine t o  be a violation of 

due process  i n  accordance with Glosso n , s u p r a l  and as  s u c h  s h o u l d  

const i i t u t  i o n a l l y  s h i e l d  Respondent. f r o m  cr imina l  liability. 

Re:;) t f u l l y  $13. i t t e d ,  

J .  ' d v i d  BoGens'hutz, E s q .  
Bogenschutz -&- .d tko ,  P . A .  
633 S . E .  Third Avenue Suite 4F 
Ft. Lauderdale, Florida 33301 
( 3 0 5 )  764-2500 

CourlstiI f o r  Respondent 

C E R T I F I C A T E  OF .>EKVICE c 
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I -  

t HEREBY CERTIFY t h a t  a t r u ?  copy of the foregoing "Initial 

Brief of Appellant" h a s  been f u r n i s h e d  by U . S .  Mail to : JOAN 

FOWLER, S e n i o r  Assistant A t t o r n e y  Genera1,lll Georgia Avenue, 

S u i t e  2 0 4 ,  West P a l m  Beach, F l o r i d a  33401, on t h i s  / a  day of 

October,  1992. 

$5. David 
%I, RAR # 13117 
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