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I S  AND REFFRFNW 

In this Answer B r i e f ,  the Respondent, Lewis R. Psarce, shall 
be referred to as "the Respondent". 

The transcript of  the f i n a l  hearing dated February 5 ,  1993, 
shall be referred to as " T " ,  followed by the c i t e d  page number. 

The Report o f  t h e  Referee dated March 4 ,  1993, shall be 
referred to as " R R " ,  followed by the c i t e d  page number. 

The Plea Agreement which i s  attached to the Report o f  
Referee dated February 2 3 ,  1993, shall be referred t o  as "PA", 
followed by the c i t e d  page number. 

i v  



The Respondent i s  i n  agreement with the Statement o f  the 

Case as set  f o r t h  i n  P e t i t i o n e r ’ s  I n i t i a l  B r i e f .  



The Respondent is in agreement with the Statement o f  Facts 

set forth in Petitioner’s Initial Brief. Respondent would add to 

that Statement of Facts that Respondent has fully cooperated w i t h  

the Florida Bar throughout this disciplinary proceeding ( T ,  1 1  1, 

t h a t  Respondent has no prior  disciplinary history ( T ,  1 1 3 ,  and 

that Respondent fully cooperated with the Federal Government in 

its investigation o f  Respondent’s failure to timely fils federal  

income t a x  returns for 1986 and 1987 (PA,  2 ) .  



The only issue to be decided in this case i s  the discipline 

to be imposed upon the Respondent f o r  Respondent’s violation o f  

the rules o f  discipline. Respondent did not file federal income 

tax returns f o r  1986 and 1987 in a timely manner. Respondent has 

admitted this both in proceedings in Federal Court and in this 

disciplinary proceeding. This is the only violation with which 

Respondent has been charged. Respondent has no previous 

disciplinary history. 

Respondent believes that the case law clearly states that 

where a l a w y e r  is found guilty of a misdemeanor f o r  failure to 

file federal income t a x  returns f o r  a short period o f  time and 

where this failure does not constitute cumulative behavior over a 

long period o f  time and where the lawyer has no previous 

disciplinary history the appropriate discipline should be a 

public reprimand, with or without probation. Respondent accepts 

the recommendations of the referee including all conditions set 

f o r t h  therein as being appropriate discipline in this case. 
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ARGUMENT 
A PUBLIC REPRIMAND WITH PROBATION AND A REQUIREMENT FOR 
PRO BONO SERVICE TO THE PUBLIC IS THE APPROPRIATE 
DISCIPLINE IN THIS CASE FOR RESPONDENT’S VIOLATION OF 
THE RULES OF DISCIPLINE.  

There i s  no rea l  argument concerning the f a c t s  o f  t h i s  case. 

Respondent has admitted t h a t  he d i d  no t  f i l e  h i s  personal income 

tax  re tu rns  for  1986 and 1987 i n  the  manner requi red by law. 

Respondent further admitted t h a t  he was convicted o f  t w o  

misdemeanor counts o f  f a i l u r e  t o  t ime ly  f i l e  h i s  Federal Income 

Tax Returns f o r  the years i n  question. Based on these 

convic t ions,  the F lo r ida  B a r  i n s t i t u t e d  d i s c i p l i n a r y  proceedings 

against  Respondent. With the  Respondent admi t t ing  to the  

v io la t i ons ,  the  only  issue t o  be considered by t h i s  court i s  the 

appropr iate d i s c i p l i n e  t o  be imposed based on the  fac ts  of t h i s  

case. 

The F lo r i da  Bar  argues t h a t  the recommended d i s c i p l i n e  o f  

the Referee i s  no t  adequate and t h a t  t he  appropr iate d i s c i p l i n e  

should be a s i x  ( 6 )  month suspension, i n  add i t ion ,  they seek a 

t h i r t y  (30) month probat ionary per iod and t h a t  Respondent be 

requi red t o  perform t w o  hundred (200)  hours o f  p ro  bono work i n  

the area of guardianship. The penal ty sought by the F lo r ida  Bar  

i s  greater than any penal ty imposed by t h i s  court  i n  any case 

c i t e d  i n  P e t i t i o n e r ’ s  b r i e f ,  i nc lud ing  the  most f l a g r a n t  cases. 

Respondent be l ieves t h a t  based upon the  fac ts  o f  t h i s  case 

and the decis ions a f  t h i s  cou r t  t h a t  the  recommended d i s c i p l i n e  

4 



of the  Referee should be approved and the  F lo r i da  Bar’s request 

f o r  s i g n i f i c a n t l y  harsher d i s c i p l i n e  should be denied. 

The history o f  lawyer d i s c i p l i n e  i n  cases where a lawyer 

f a i  s t o  t ime ly  f i l e  h i s  personal income tax  re tu rns  appears t o  

beg n w i th  the case o f  a 195 So. 2d 862 

(F1 . 1 9 6 7 ) .  This case involved a municipal judge who failed t o  

f i l e  h i s  personal income tax  re tu rns  and c e r t a i n  soc ia l  secu r i t y  

dur 

f a i  

t a x  re turns.  The t e x t  of the case does no t  d isc lose  how many 

years were involved nor does the case ind ica ted  whether the  judge 

involved had been involved i n  any other  d i s c i p l i n a r y  matters. 

The F lo r i da  Bar  i n  t h a t  case requested t h a t  the  judge be 

suspended f o r  a period o f  one ( 1 )  year. This cou r t  i n  i t s  r u l i n g  

imposed a s i x  ( 6 )  month suspension. 

The Chi lds case was fo l lowed by a se r ies  o f  cases decided 

ng the  per iod  1970 through 1979, a l l  o f  which involved the 

ure o f  a lawyer t o  file his o r  her personal income t a x  

returns. I n  each o f  these cases, the  lawyer was convicted o f  a 

misdemeanor and i n  each o f  these case6 t h i s  court stated t h a t  the  

appropr iate d i s c i p l i n e  should be a pub l i c  reprimand. I n  some o f  

these cases, probat ion was a lso  ordered. 

The f i r s t  of these cases was JhR F lo r i da  Bar v. GreRnp, , 235 

So. 2d 7 (F la .  1970) .  I n  t h i s  case, the lawyer was convicted o f  

f a i l i n g  t o  f i l e  h i s  tax  re tu rns  f o r  the years 1964 and 1965 and 

f a i l i n g  t o  pay $85,000 i n  federa l  income tax.  It appears from 

the  t e x t  of t he  case t h a t  t he  lawyer had no p r i o r  d i s c i p l i n a r y  

h i s t o r y ,  The referee recommended that the  lawyer receive a 

p r i v a t e  reprimand and t h a t  he be placed on probat ion f o r  a per iod 
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o f  one ( 1 )  yaar. I n  add i t ion ,  the referee recommended t h a t  the  

lawyer be requi red t o  report  t o  the F lo r ida  Bar when h i s  1979 tax  

re tu rn  was f i l e d  and t h a t  he had complied w i t h  h i s  agreement w i th  

the  Federal Government which provided f o r  the payment o f  the 

taxes f o r  the years i n  question. The F l o r i d a  Bar pe t i t i oned  f o r  

review asking that the  lawyer  be suspended f o r  a per iod  o f  six 

( 6 )  months, apparently basing t h i s  request on the  dec is ion i n  Ihe 

Flnr i r lR Rar v. Chi.lds , supra. This  cou r t  i n  rendering i t s  

op in ion noted t h a t  t h e  complaint and record show t h a t  no other 

crime or uneth ica l  conduct w a s  involved i n  this case other  than 

t h e  f a i l u r e  t o  f i l e  t h e  t a x  re tu rns  f o r  t w o  years. Based on the  

facts i n  t h i s  case, t h e  cou r t  p u b l i c l y  reprimanded the  lawyer and 

imposed the probat ionary condi t ions recommended by the  re fe ree .  

Next came the case o f  Ik F l n r i d a  Rar v. S i l v e r  , 313 So. 2d 

688 ( F l a .  1975) .  In t h i s  case, the Respondent was found guilty 

o f  f a i l u r e  to f i l e  h i s  t a x  re tu rns  f a r  one ( 1 )  year. The case 

does not  r e c i t e  how many other  years might have been involved. 

Here the cou r t  approved a cond i t iona l  g u i l t y  p lea  and the 

d i s c i p l i n e  imposed w a s  a pub l i c  reprimand. This case was 

fa l lowed by the The F l n r i h R a r  v. R m m i s h  , 327 So. 2d 11 ( F l a .  

1976) .  This case involved the failure t o  f i l e  t ax  re tu rns  for  a 

t h r e e  ( 3 )  year per iod.  The Respondent w a s  on ly  charged w i th  and 

convicted of one misdemeanor count. Again, the  cou r t  approved a 

cond i t iona l  guilty p l e a  and the  d i s c i p l i n e  imposed w a s  a public 

reprimand. 

These cases w0re fo l lowed by a s t r i n g  o f  cases i nc lud ing  lhsr 
F l o r i d a  Rat- v . - S d x ~ ~ f e l d ,  336 So. 26 77  ( F l a  19761,  i nvo l v ing  the 
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f a i l u r e  t o  f i l e  tax  re tu rns  f o r  a s i x  ( 6 )  year per iod,  Lha 

€ l n r i d a  Rar v. Turner, 334 So. 2d 1280 ( F l a  1 9 7 7 ) ,  The F lo r i da  

Bar v. Ryan, 352 So. 2d 1174 ( F l a  1 9 7 7 1 ,  i nvo l v ing  the  f a i l u r e  t o  

f i l e  t a x  re tu rns  f o r  a th ree  (3) year per iod,  The F1- R a r  v ,  

!~!&SII, 366 So. 2d 409 ( F l a  1 9 7 8 ) ,  i nvo l v ing  the  f a i l u r e  t o  f i l e  

tax  re tu rns  f o r  a one ( 1 )  year per iod,  The F lo r i da  Bar  v, 

JJxmson, 372 So. 2d 1124 ( F l a  1 9 7 9 ) ,  i nvo l v ing  the f a i l u r e  to 

f i l e  t a x  re tu rns  f o r  a one ( 1 )  year per iod  and Thm F lo r ida  Rar v, 

Marks, 376 So. 2d 9 ( F l a  1 9 7 9 ) ,  i nvo l v ing  the  f a i l u r e  to f i l e  t a x  

re tu rns  f o r  a one ( 1 )  year per iod.  Each o f  these cases involved 

the f a i l u r e  t o  f i l e  personal income t a x  returns f o r  anywhere from 

one ( 1 )  t o  s i x  ( 6 )  years and resu l ted  i n  one o r  more misdemeanor 

convic t ions.  I n  each o f  these cases it would appear, from a lack 

o f  d iscussion o f  each lawyer’s p r i o r  d i s c i p l i n a r y  h i s t o r y ,  t h a t  

each lawyer involved i n  these cases had no p r i o r  d i s c i p l i n a r y  

h i s t o r y .  In each case, the  d i s c i p l i n e  imposed by t h i s  court  was 

a public reprimand. 

During t h i s  same per iod o f  1970 through 1979 ,  t h i s  cour t  

decided three ather cases i nvo l v ing  the  f a i l u r e  o f  a lawyer to 

f i l e  h i s  personal federa l  income tax  returns.  I n  thsss cases, 

the d i s c i p l i n e  imposed was a suspension. 

The f i r s t  o f  these cases was The F lo r i da  R a r  v. Solnmon , 338 

So.  2d 818 (F la .  1 9 7 6 ) .  I n  t h i s  case, t he  Respondent had been 

convicted o f  f a i l i n g  t o  f i l e  h i s  1969 federa l  income t a x  re tu rn .  

The referee recommended t h a t  the lawyer be suspended f o r  a per iod  

o f  one ( 1 )  year.  T h i s  recommendation was a t  least p a r t l y  based 

on the f a c t  t h a t  Solomon had a p r i o r  d i s c i p l i n a r y  h i s to ry .  M r .  
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Solomon had received a private reprimand in 1970 and again in 

1974 .  He also had been suspended from practice before  the U . S .  

District Court for the Southern District of Florida in 1967 fo r  

wjllful interference with the administration o f  justice. M r .  

Solomon asked this court  to reduce the recommended discipline to 

a public reprimand. This court in its decision stated 

"We have consistently held that prior disciplinary 
action is relevant to the imposition af  discipline f o r  
breach of the Code o f  Professional Responsibility. 
E.q., The Florida Bar v. Paller, 203 So. 26 323 (Fla. 
1 9 6 7 ) .  And see Fla. Bar Intsgr. Rule, Article XI, Rule 
1 1 , 0 6 ( 9 ) ( A ) ( 4 ) .  None of the "failure to file" cases 
cited by Solomon involved prior offenders." 

Based on the  facts o f  this case and Solomon's prior disciplinary 

history, this court imposed a s i x  ( 6 )  month suspension as the 

appropriate discipline. 

The next case in which more than a public reprimand was 

imposed as the measure of discipline in failure to file cases was 

The Fl- v.  S t u ,  357 So. 2d 730 (Fla. 1978). In this 

case, the Respondent was charged with failure to file his 

personal income t a x  return for 1973. In addition, in the same 

proceeding, the Respondent was charged with neglecting a legal 

matter entrusted to him. The Respondent admitted the charges and 

entered into a conditional guilty plea with the Florida Bar 

whereby the Respondent would be suspended for a period o f  six ( 6 )  

months. The case contains no discussion of the Respondent's 

disciplinary history presumably because of the guilty plea and 

agreement on the discipline to be imposed. This court approved 

the conditional guilty plea and imposed a six (6) month 

suspension as the appropriate discipline. 
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The f i n a l  case decided by t h i s  Court dur ing t h i s  t ime per iod  

was The F l o r i d a  Rar v. Verne11 , 374 So. 26 473 (F la .  1979) .  I n  

t h i s  case, the Respondent was found g u i l t y  o f  v i o l a t i n g  the ru les  

o f  d i s c i p l i n e  by f a i l i n g  t o  f i l e  h i s  federa l  income t a x  re tu rns  

f a r  the  years 1967 through 1971. The Respondent was a lso  found 

g u i l t y  o f  v i o l a t i n g  the  Code o f  Professional  Respons ib i l i t y  for 

suggesting t h a t  one of h i s  c l i e n t s  plead g u i l t y  i n  a c r im ina l  

case and i f  the  c l i e n t  received a heavy punishment they could 

have the p lea  set aside because o f  the lawyer's c o n f l i c t  of 

i n t e r s s t .  The referee recommended a p r i v a t e  reprimand f o r  

f a i l u r e  t o  f i l e  h i s  income tax  re tu rns  and a pub l i c  reprimand f o r  

t he  l a t e r  item. It should be noted t h a t  i n  add i t i on  t o  these 

v i o l a t i o n s  Verne11 had a p r i o r  d i s c i p l i n a r y  h i s to ry .  I n  1964, he 

had received a p r i v a t e  reprimand and i n  1974 he receive a p u b l i c  

reprimand from t h i s  cour t .  

The F l o r i d a  Bar i n  t h i s  case urged the court t o  impose a one 

( 1 1 year suspension on Verne1 1 , i n s i s t i n g  t h a t  the recornmended 

d i s c i p l i n e  o f  the referee was too l en ien t .  This cou r t  agreed 

w i th  the F l o r i d a  B a r  t h a t  the referee recommended d i s c i p l i n e  was 

t o o  l en ien t  and imposed a s i x  ( 6 )  month suspension. I t  d i d  no t  

impose the one ( 1 )  year suspension requested by the F l o r i d a  Bar. 

This court  i n  the case s ta ted  

"This cou r t  deals more severely w i th  cumulative 
misconduct than w i th  i so la ted  misconduct. The F l o r i d a  
Bar  v. Rubin, 362 So. 2d 12 (F la .  1 9 7 8 ) .  I n  view o f  
Ve rne l l ' s  p r i o r  breaches o f  professional d i s c i p l i n e  and 
h i s  cumulative misconduct i n  t h i s  case, w e  ho ld  t h a t  a 
suspension i s  appropr iate.  See the F l o r i d a  Bar  v. 
Solomon, 338 So. 2d 818 (F la .  1976):' 
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A review of the aforementioned cases clearly indicates t h a t  

where a lawyer fails to file federal income tax returns, at least 

f o r  a limited period o f  time, and no other violations are 

involved and where the lawyer has no prior disciplinary history, 

the appropriate disciplinary action i s  a public reprimand, with 

or without probation. It is only where a lawyer has a prior 

disciplinary history o r  there is cumulative misconduct on the 

part of the lawyer that t h e  court will impose more severe 

sanctions such as suspension. This concept that a lawyer who i s  

involved in cumulative misconduct or  who has a prior disciplinary 

history will be treated more severely than a lawyer who has no 

prior disciplinary history and who is only involved in isolated 

incidents of misconduct is further supported by the cases o f  jib 

Florida Rar v. AdlGr, 589 So. 2d 899,  (Fla. 1991) and Jhe Flnrida 

Par v. Dubheld, 594 So, 2d 735,  (Fla. 1992) .  The decision o f  

this court in n~ Fl- v. A d W  indicated that the lawyer 

involved was found guilty o f  numerous trust account violations 

and in addition had a disciplinary history having been 

disciplined by this court previously Adlsr had received a ninety 

(90) day suspension from the practice of law for his previous 

violation. In t h a t  case this court said 

"When considering the approprjate penalty in a 
disciplinary matter, t h i s  court also considers prior 
misconduct and cumulative misconduct as relevant 
factors and deals more severely with cumulative 
misconduct than with isolated misconduct. D e  F l a .  Bar 
v. Greensmhn, 386 So. 2d 5 2 3 ,  5 2 5  (Fla. 1980). In the 
instant case the referee found multiple trust account 
violations as well as prior disciplinary action." 
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Based upon the multiple trust account violations and the p r i o r  

disciplinary history, this court imposed an eighteen (18) months 

suspension an Adler f o r  his violations of the Code o f  

Professional Responsibility. 

In the case of  The.F lo r i&aa, r  v. DW&d supra, the lawyer 

involved was charged with two violations o f  the rules regulating 

the Florida Bar .  The first was f o r  a conviction that he received 

in state court for driving while under the influence o f  alcohol. 

The second charge against the lawyer was f o r  allegedly leaving an 

obscene or at least a patently offensive message on the answering 

machine o f  a woman who he thought had told his wife that he was 

having an extramarital affair. The lawyer was found guilty of 

both violations. The referee recommended an admonishment f o r  

those violations. The Florida Bar during the proceedings urged 

that at least a public reprimand be given to the lawyer. It 

should be noted that the lawyer involved in this case received an 

admonishment in February o f  1989 as well as a second admonishment 

in February of 1990. This court in rendering i t s  decision in 

that case stated as fallows: 

"The incidents giving rise to the instant complaint 
occurred i n  January and March 1990 and demonstrate a 
continuing pattern o f  misconduct upon which Dubbeld's 
prior admonishments appear to have no affect .  
Cumulative misconduct will be dealt with more harshly 
than isolated incidents of  misconduct. The F l a .  Ear v.  
Coutant, 569 So. 2d 442 (Fla. 1990) .  Du bbe 1 d ' s 
continuing misconduct warrants a public reprimand." 

Again, it is clear from all o f  these cases that the court 

1 1  

will deal differently with those lawyers who are involved in 



cumulative misconduct and/or who have a p r i o r  d i s c i p l i n a r y  

h i s t o r y  then i t  does w i th  lawyers who have n o  d i s c i p l i n a r y  

h i s t o r y  and are involved on ly  w i th  i so la ted  misconduct. 

Fol lowing the ser ies  o f  cases i nvo l v ing  f a i l u r e  t o  f i l e  

federa l  income t a x  re tu rns  c i t e d  dur ing 1970 through 1979, t h i s  

cour t  decided the  case o f  The F lo r i da  Rar v. l a r d  433 So. 2d 983 

( F l a .  1983) .  A t  f i r s t  glance, the Lord case would appear t o  be a 

s i g n i f i c a n t  departure from the  d i s c i p l i n e  t o  be imposed i n  these 

cases. However, on review o f  the  f a c t s  i n  the  Lord case one can 

d i s t i ngu ish  Lord from the  previous l i n e  o f  cases. The Lard case 

involved a Respondent who had f a i l e d  t o  file any tax  re tu rn  f o r  a 

twenty-two ( 2 2 )  year period. This v i o l a t i o n  a f  the ru les  o f  

d i s c i p l i n e  was subs tan t i a l l y  more f l ag ran t  than ex is ted  i n  any o f  

the  other  cases c i t e d  herein. The referee i n  t h i s  case 

recommended a three ( 3 )  month suspension. The cou r t  sa id  t h a t  i n  

l i g h t  o f  the f a c t  that the misconduct charged i s  no t  an i so la ted  

event, bu t  ra the r  cons t i t u tes  cumulative misconduct t h a t  the 

d i s c i p l i n e  t o  be imposed should be a s i x  ( 6 )  months suspension. 

This case was then fo l lowed by The F l o r i d a  Bar v. Blankner, 

457 So. 2d 476 (F la  1984) .  I n  t h i s  case, t he  Respondent had 

failed t o  t ime ly  f i l e  h i s  t a x  fo r  a ten  (10 )  year per iod. The 

referee recommended a pub l i c  reprimand w i t h  a t w o  ( 2 )  month 

suspension and automatic reinstatement. The Bar sought a one ( 1 )  

year suspension. Upon review, the court stated again t h a t  due  t o  

the cumulative nature o f  the v i o l a t i o n s  the d i s c i p l i n e  t o  be 

imposed would be a s i x  ( 6 )  month suspension. 
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A review of The Florida Rar v. L m  supra, and Ib Florida 
Warm, supra, clearly indicates that these cases were 

not attempting to change the long standing policy o f  this cour t  

in disciplinary matters. Each o f  these cases involved cumulative 

violations over a substantial number o f  years, t h e y  did not 

involve isolated misconduct. This  court  has repeated held t h a t  

cumulative misconduct will be treated more severely than isolated 

misconduct. Each of these cases follows the line of  cases which 

have consistently h e l d  t h a t  where the violations are cumulative 

o r  the lawyer has a prior disciplinary history  the discipline 

will be more severe. 

Since the publication o f  the J z j i  and Blankner decisions, 

the Respondent could only find one case in which a lawyer had 

been disciplined for failure to file h i s  or her federal income 

t a x  return,  That case being m~3 Flnrida Rar v. Donal- , 466 
So. 2d 216 (Fla. 1985). This case involved a lawyer who failed 

to file federal income tax returns f o r  1975 through 1978.  The 

referee found that the tax returns were not filed because of the 

uncontrolled alcoholism of the lawyer. No other charges were 

filed against the lawyer and no prior disciplinary h i s t o r y  was 

discussed. The referee recommended a public reprimand and 

probation with c e r t a i n  conditions of probation to be complied 

wi th  by the lawyer. This court approved the recommendations o f  

the referee. 

Despite t h e  lack of cases involving the discipline of  

lawyers who have f a i l e d  to file federal income tax returns in 

recent years, Respondent still believes his analysis of  the cases 
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is correc t  and is supported by several decisions involving 

attorneys who have been disciplined f o r  misdemeanor convictions, 

all o f  which were decided af te r  the Blankner decision. 

The f i r s t  of these cases is Tha Florida Rar v. Levin@ 498 

So. 2d 941 ( F l a .  1986). In this case, M r .  Levina pleaded guilty 

to one count o f  the misdemeanor o f  personal use o f  cocaine. In 

the disciplinary proceeding, M r .  Levine entered a conditional 

plea o f  guilty and there was a joint recommendation of  

discipline. The referee recommended a public reprimand in 

accordance with the joint recornmendation. The court approved the 

pubic reprimand. 

In The Florida Mr v. nubbeld , supral the at torney was 

convicted o f  driving under the influence. The case also noted 

that the attorney had been disciplined on two prior occasions 

receiving an admonishment in each case. The referee recommended 

t ha t  the attorney receive an admonishment and be place on 

unsupervised probation f o r  two years. The court i n  that case 

stated t h a t  an admonishment was not sufficient and the discipline 

imposed was a public reprimand. The court went on to state: 

ative misconduct will be dealt with more harshly 
solated incidents of misconduct." 

y, Respondent would cite to the court the case of Ltss 
Florida Rar v .  levin, 570 So. 2d 917 (Fla. 1990). In this case 

the cour t  stated 

"The referee found tha t  respondent routinely engaged in 
illegal gambling activities (bets of $500 to $2,000) 
over a period of at least five years; placed bets for 
others through his bookmaker; permitted bets and 
payoffs to be del ivered to his law o f f  ice; advocated, 
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on his own television show, betting with a bookmaker as 
an acceptable recreational a c t i v i t y ,  despite knowing 
t h a t  betting is a misdemeanor; and testified before a 
grievance committee that, i f  he had the opportunity, he 
would continua to b e t . "  

The referee then recommended a publ ic  reprimand which the 

Respondent challenged. This Court in t h a t  case went an to Gtate: 

"Respondent argues t h a t  mer0 misdemeanor-betti ng 
violations should warrant different discipline than 
misdemeanor-drug violations. If this were a criminal 
prosecution, the respondent's point might be well 
taken, but f o r  the purpose o f  bar discipline, the 
distinction is irrelevant. The lawyer was knowingly 
engaged in conduct constituting a misdemeanor. In thjs 
regard, the purpose of the discipline is the same." 

The court imposed the discipline of a public reprimand. 

The Levins case i s  interesting in that it seems to indicate 

that f o r  disciplinary purposes there is not a distinction between 

misdemeanors and all misdemeanors will be disciplined the same, 

particularly where there is no cumulative misconduct and no p r i o r  

disciplinary history. 

In this case, the court is faced with the situation where 

the Respondent did not f i l e  federal income t a x  returns f o r  a two 

year period. Respondent has admitted his guilt at all stages of 

the proceeding and has cooperated fully during the entire 

disciplinary process. Prior to the disciplinary process, the 

Respondent cooperated fully with representative of  the Federal 

Government in their investigation o f  the matter including 

entering into a voluntary plea o f  guilty ta the charges filed. 

Respondent has done everything that can be dona to mitigate the 

mistake that Respondent made. 
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Respondent would also point out to the court that Respondent 

has no prior disciplinary record and t h a t  no other charges are 

involved i n  this case except those pertaining to the failure to 

file the federal income tax returns for the years in question. 

If the p r i o r  cases decided by this court are any indication 

o f  the appropriate discipline to be imposed under the facts o f  

this case, then t h i s  court should approve t h e  recommendations of 

t he  referee and impose a public reprimand with probation to run 

concurrently w i t h  the probation established by the Federal 

District Court fo r  the Middle District o f  Florida, under the 

terms and conditions recommended by t h e  referee. 

The primary purpose of all discipline is to Cause the lawyer 

to think about what he had done and to insure, to the extent 

possible, that the lawyer rehabilitates himself and does not  

violate the rules o f  discipline in the future. If this is really 

the major purpose of lawyer discipline, then the d i s c i p l i n e  

imposed cannot be so harsh as to prohibit the lawyer from 

rehabilitating himself. If t h i s  court imposes a six ( 6 )  month 

suspension as requested by the Florida Bar, Respondent will 

effectively be excluded from practicing law for a minimum period 

of almost one ( 1 )  year. This includes the period of Respondent’s 

suspension plus the anticipated period necessary to petition f o r  

reinstatement. This length o f  time away from the p r a c t i c e  will 

leave me no client base when Respondent returns and no effective 

source of revenue from Respondent’s practice fo r  two or th ree  

years. Under these circumstances, i t  will make i t  virtually 
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impossible f a r  Respondent to comply with the terms o f  

Respondent’s probation with the Federal Court and to pay the 

taxes f o r  the years in question 

What Respondent did in this case was wrong. Respondent 

concedes that there needs to be some discipline imposed upon 

Respondent f o r  this violatian of the rules o f  discipline. The 

question is, how severe should the discipline be and how best can 

the public and the B a r  be served by the discipline, while at the 

same time being fair to the Respondent. Respondent believes t h i s  

can best be accomplished by this cour t  approving the 

recommendations o f  the referee. Respondent believes that under 

t he  f a c t s  o f  this case that such discipline would be f a i r  to a l l  

concerned and the appropriate discipline in this case. 
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In conclusion, Respondent bel ieves t h a t  under the f a c t s  of 

this case, primarily t ha t  the violation o f  the rules o f  

discipline i n  this case i s  an isolated situation, and the f a c t  

t h a t  p r i o r  to t h i s  proceeding Respondent d i d  not have any 

disciplinary history, that the recommendation o f  the referee f o r  

a public reprimand and probation should be approved. 

Respectfully submitted, 
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I HEREBY CERTIFY that the original and seven (7) copies o f  

Lewis R .  Pearce’s Answer Brief and Appendix have been sent by 

Federal Express to the  Supreme Court o f  Florida, Supreme Court 

Building, Tallahassee, Florida, 32399-1927; a copy o f  the 

foregoing has been furnished by regular U.S.  Mail, to the 

following: John T .  Berry, Staff Counsel, The Florida Bar, 650 

Apalachee Parkway, Tallahassee, Florida, 32399-2300, and John 8. 

Root, Jr . ,  Bar Counsel, The Florida B a r ,  880 North Orange Avenue, 

Suite 200, Orlando, F l o r i d a  32801 t h i s  7 t h  day o f  June, 1993. 

Respectfully submitted, 

u Respondent 
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