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PRELIMINARY STATEMENT 

This proceeding involves the appeal of a circuit court 

interlocutory order denying M r .  Jennings' request for  public 

records disclosure from the Florida Parole Commission. The order 

was entered during the pendency of Mr. Jenningsl Fla. R .  Crim. P. 

3 . 8 5 0  motion. 

Citations in this brief  shall be as follows: the record on 

appeal concerning the original court proceedings shall be 

referred to as IIR. - followed by the appropriate page number. 

The record on appeal from the Rule 3.850 proceedings shall be 

referred to as IIPC-R. - .I1 The supplemental record on appeal 

from the Rule 3.850 proceedings shall be referred to as tlPC-S. 

- .I1 All other references will be self-explanatory o r  otherwise 

explained herein. 

REOUEST FOR ORAL ARGUMENT 

a 

Mr. Jennings has been sentenced to death. The resolution of 

the issues involved in this action will therefore determine 

whether he lives of dies. A full opportunity to air the issues 

through oral argument would be more than appropriate in this 

case, given the seriousness of the claims involved and the stakes 

at issue. 
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I) 

STATEMENT OF THE CASE AND THE FACTS 

The Circuit Court of the Eighteenth Judicial Circuit, in and 

for Brevard County, entered the judgment of conviction and 

sentence in this matter. Mr. Jennings was indicted on May 16, 

1979, for first degree murder and related charges. 

commenced before the Honorable Tom Waddell, Jr., on February 4 ,  

1980, and concluded on February 11, 1980. M r .  Jennings was 

convicted of first degree murder and sentenced to death. On 

direct appeal, this Court vacated the judgment of conviction and 

sentence and ordered a new trial. Jenninqs v. State, 413 So. 2d 

24 (Fla. 1982). 

A jury trial 

Mr. Jennings' second jury trial began before the Honorable 

Clarence T. Johnson, Jr., on July 13, 1982, and concluded on July 

16, 1982. Mr. Jennings was convicted of first degree murder and 

sentenced to death. This Court affirmed the conviction and 

sentence. Jenninss v. State, 453 So. 2d 1109 (Fla. 1984). On 

petition f o r  writ of certiorari, the Supreme Court of the United 

States vacated the judgment and remanded the case to the Supreme 

Court of Florida. Jenninss v. Florida, 470 U.S. 1002 (1985). 

This Court, in turn, remanded the case to the circuit court for a 

new trial. Jenninss v. State, 473 So. 2d 204 (Fla. 1985). 

Pursuant to a change of venue, Mr. Jennings' third jury 

trial began in Bay County, Florida, before the Honorable Charles 

M. Harris, on March 24, 1986, and concluded on March 27, 1986. 

Mr. Jennings was convicted of first degree murder and sentenced 

to death. On direct appeal, this Court affirmed. Jenninss v. 
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State ,  512 So. 2d 169 (Fla. 1987). Mr. Jennings' petition f o r  

writ of certiorari to the Supreme Court of the U n i t e d  States was 

denied on February 2 2 ,  1988. Jenninqs v. Florida, 484 U . S .  1079 

(1988)  . 
On May 11, 1988, Mr. Jennings applied f o r  clemency. 

Clemency was denied and a death warrant was signed on August 29, 

1989. Mr. Jennings filed a post-conviction motion to vacate on 

October 3, 1989. A state habeas corpus petition was also  filed 

before this Court. The Honorable Charles M. Harris heard oral 

argument from the parties regarding the motion to vacate. At 

that time, the state conceded a discovery violation, but argued 

it was harmless. Judge Harris denied relief. Meanwhile, this 

Court had stayed the execution on the basis of the habeas 

petition. Mr. Jennings' motion f o r  rehearing was denied January 

24, 1990; on February 21, 1990, he appealed to this Court from 

the denial of his motion to vacate. On June 13, 1991, this Court 

denied Mr. Jennings' petition f o r  state habeas and affirmed the 

denial of his motion to vacate, but remanded the case to the 

circuit court f o r  public records disclosure. The Cour t  also 

extended the Fla. R. Crim. P. 3.850 two-year time limit so that 

Mr. Jennings would have the opportunity to file an amended motion 

if necessary. Jenninss v. State, 583 So. 2d 316 (Fla. 1991). 

In response to a state motion f o r  in camera review of 

previously-withheld state attorney documents, the Honorable 

Charles M. Harris held a hearing on October 31, 1991 (PC-S. 235- 

251).; on November 18, 1991, some of the documents were disclosed 
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to Mr. Jennings' counsel. Mr. Jennings timely filed an amended 

motion to vacate on January 1 6 ,  1992 .  On March 5 ,  1992 ,  the 

Honorable John Antoon, 11, chief judge of the eighteenth judicial 

circuit, notified the parties that the Honorable Charles M. 

Harris would no longer be presiding in this cause (PC-S. 3 1 0 - 1 1 ) .  

On March 2 0 ,  1992 ,  the deputy clerk notified the parties that the 

Honorable Clarence T. Johnson, Jr., had been assigned to this 

case (PC-S. 312). 

Judge Johnson held a hearing on June 2 3 ,  1992, on the public 

records issues, including still-withheld sheriff's files and 

files and records of the Florida Parole Commission (PC-S. 252- 

308). At that hearing, the court granted a motion f o r  in camera 

review of the sheriff's files (PC-S. 275). On July 1 0 ,  1 9 9 2 ,  

Judge Johnson entered h i s  "Order Requiring Production," (PC-R. 

169-170) directing the Parole Commission to 1) provide access to 

a l l  of its files, or 2) object in writing no later than August 3, 

1992 .  On July 2 1 ,  1992, the Parole Commission filed its 

"Response to Order Dated July 1 0 ,  1992, I l  (PC-R. 1 8 5 - 2 0 3 ) ,  stating 

that it had no objection to providing access and copies to files 

other than clemency files. On August 2 1 ,  1992 ,  Judge Johnson 

entered his "Final Order on Motion to Produce," (PC-R. 2 1 0 - 2 1 2 ) ,  

ordering the Parole Commission to provide access to Mr. Jennings' 

counsel f o r  all the documents in its possession that were not 
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clemency f i les ,  and denying access to clemency files. ' 
Johnsonts August 21, 1992, order is the subject of this appeal. 

Judge 

INTRODUCTION 

In the course of his post-conviction litigation, Mr. 

Jennings has sought access to and copies of public records that 

state agencies have used in his case. This Court returned his 

case to the circuit cour t  specifically for public records 

disclosure. To date, Mr. Jennings has been given copies of 

certain documents, but he has not been provided access to the 

originals nor an opportunity to argue against claimed exemptions 

of other (unidentified) documents withheld by the Court. 

Mr. Jennings is most concerned about the Parole Commission 

files f o r  two reasons: 

1) Documents in the possession of the Parole Commission 

have, in the past, been indispensable to the proper resolution of 

post-conviction claims. Recently, in Scott v. Ducmer, 604 So. 2d 

465 (Fla. 1992), this Court's order to vacate Mr. Scott's 

sentence was based upon a letter from the Honorable Susan 

Schaeffer to the Parole Commission. In Mendvk v. State, 592 So. 

2d 1076 (Fla. 1992), the Honorable Richard Tombrink, Jr., wrote a 

letter to the Parole Commission stating that Mr. Mendyk was Itan 

animal*' and should be executed. Subsequently, as administrative 

judge, the court assigned himself to preside over Mr. Mendyk's 

1 When Mr. Jenningsl counsel attempted to comply with the 
court's order regarding all Parole Commission files that did not 
relate to clemency, she was advised--contrary to the 
representations made t o  and relied upon by the court--that the 
Parole Commission had no such files. (See Appendix A). 
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post-conviction proceedings, but recused himself on Mr. Mendykls 

motion to disqualify when the letter was located and placed in 

the record. 

2) In Mr. Jenningsl case, documents in the file of the 

Department of Corrections indicate that the Honorable Charles M. 

Harris sent a letter, which Mr. Jennings is most anxious to see, 

to the Parole Commission. As of this date, Mr. Jennings has been 

unable to procure this letter. 

At the hearing before the Honorable Clarence T. Johnson, 

Jr., on June 23, 1992, the State Attorney conceded that Mr. 

Jennings has a right to the Parole Commission files. (PC-S. 282;  

2 8 4 ) .  

SUMMARY OF ARGUMENT 

The circuit court erred in ordering that Florida Parole 

Commission clemency files are not governed by The Public Records 

Act. The Florida Parole Commission is a state agency, 

established by the legislature, and subject to the laws of 

Florida. 

access to all public records--unless specifically exempted by 

statute. 

Commission records from Chapter 119. At any rate, disclosure of 

the Parole Commission files does not infringe upon the pardon 

power. Finally, the Rules of Executive Clemency were adopted in 

violation of the due process clause of the Florida Constitution. 

State of Florida policy is that the public shall have 

The governor does not have authority to exempt Parole 
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ARGUMENT I 

a THE CIRCUIT COURT IMPROPERLY DENIED MR. 
JENNINGS' PUBLIC RECORDS REQUEST TO THE 
FLORIDA PAROLE COMMISSION. THE COMMISSION'S 
FILES ARE NOT EXEMPT FROM CHAPTER 119, FLA. 
BTAT 

The order on appeal in this cause directs: 

That a11 records of the Florida Parole 
Commission except the clemency f i l e  shall be 
made available for inspection by defendant 
within ten (10) days of the date of this 
Order. 

and further directs that Mendvk v. State, 592 So. 2d 1076 (Fla. 

1992), does not mandate disclosure of Parole Commission clemency 

files. (PC-R. 210). However, in Mendvk, the same counsel made 

the same request to the Parole Commission (See Appendix B), and 

this Court ordered disclosure under Chapter 119. 592 So. 2d at 

1081. 

This case presents the question: May an executive agency, 

established by and subject to law, ignore the tenets of Chapter 

119, Fla. Stat. , relying upon discretionary executive branch 
a 

rules, or is legal precedent directing that only the legislature 

make exemptions to the Public Records Act binding in this state? 

a 

0 

There is no provision in Florida law exempting the Parole 

Commission from the requirements of Chapter 119, The Public 

Records Act. Yet, the Parole Commission has declared itself to 

be in a special position in Florida--a position in which it can 

sometimes be above the law (also known as !!wearing two hats"). 

The Commission claims that it can avoid the requirements of 

Chapter 119 when it is assisting the governor in clemency 
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matters; however, the laws of Florida do not authorize such 

evasion. Chapter 119 contains no exemption f o r  files related to 

clemency. 

The Parole Commission argued to the circuit court that 

clemency is different, and therefore anything relating to 

clemency is not affected by Florida law (PC-R. 185-212). The 

Parole Commission is arguing for an implicit exemption to be read 

into an otherwise unambiguous statute. Mr. Jennings argues the 

requirements of Chapter 119 apply to the Parole Commission unless 

and until the legislature creates a specific exemption to that 

law; in other words, clemency is not the issue--public records 

are the issue. Currently, Chapter 119 does not exempt the 

legislatively created Parole Commission, nor the files of the 

Parole Commission relating to clemency, from the scope of Chapter 

119. Mr. Jennings further argues neither the Parole Commission 

nor the Governor (o r  the Clemency Board) is above the law, and, 

even if clemency were the issue, Mr. Jennings is still entitled 

a 

a 

to all Parole Commission files. 

A. CHAPTER 119--"A ROSE IS A ROSE IS A ROSE." 

1. Public records are defined as: 

(A311 documents, papers, letters, maps, 
books, tapes, photographs, films, sound 
recordings or other material, regardless of 
physical form or characteristics, made or 
received pursuant to law or ordinance or in 
connection with the transaction of official 
business by any agency. 

sec. 119.011, Fla. Stat. (1991). 
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This Court has clarified the definition of public records 
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as: 

any material prepared in connection with 
official agency business which is intended to 
perpetuate, communicate, or formalize 
knowledge of some type .... Inter-office 
memoranda and intra-office memoranda 
communicating information from one public 
employee to another or merely prepared for 
filing, even though not a part of an agency's 
later, formal public product, would 
nonetheless constitute public records 
inasmuch as they supply the final evidence of 
knowledge obtained in connection with the 
transaction of official business. 

State v. Kokal, 562 So. 2d 3 2 4 ,  327 (Fla. 1990)(citina Shevin v. 

Byron, Harless, Schaffer, Reid & Associates, 379 So. 2d 633, 6 4 0  

(Fla. 1980) ) . 
Pursuant to these definitions, all Parole Commission files 

are public records. 

2. There is no provision of Florida law that permits 

exemptions to be made to the Public Records Act by any branch of 

government other than by the legislature. 
a 

Several provisions of Chapter 119 substantiate Mr. Jennings' 

argument that only the leqislature may establish exemstions to 

a 

a 

ChaDter 119: 

a. It is the policy of this state that all 
state, county and municipal records 
shall at all times be open f o r  a 
personal inspection by any person. 

sec. 119.01, Fla. Stat. (1991). 

b. A person who has custody of a public 
record and who asserts that an exemption 
provided in subsection ( 3 )  or in a 
general or special law applies to a 
particular public record or part of such 
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record shall delete or excise from the 
record only that portion of the record 
with respect to which an exemption has 
been asserted and validly applies, and 
such person shall produce the remainder 
of such record for inspection and 
examination. If the person who has 
custody of a public record contends that 
the record or part of it is exempt from 
inspection and examination, he shall 
state the basis of the exemption which 
he contends is applicable to the record, 
including the statutory citation to an 
exemption created or afforded by 
statute, and if requested by the person 
seeking the right under this subsection 
to inspect, examine, or copy the record, 
he shall state in writing and with 
particularity the reasons f o r  his 
conclusion that the record is exempt. 

Sec. 119.07(2) (a), Fla. Sttat" (1992 Supp). 

c. An ltexernptiontt is defined as a provision 
of the Florida Statutes which creates an 
exception to s .  119.01, s .  119.07(1), or 
s. 286.011 and which applies to the 
executive branch of state government or 
to local government, but shall not 
include any provision of a special or 
local law. 

sec. 119.14(3) (c), Fla. Stat. (1991). 

This Court has repeatedly held that chapter 119 exemptions 

must be made by statute. See Tribune Co. v. Cannella, 458 So. 2d 

1075 (Fla. 1984); Rose v. DIAlessandro, 380 So. 2d 419 (Fla. 

1980). See also Wait v. Florida Power & Liqht Co., 372 So. 2d 

420, 4 2 4  (Fla. 1979)(I1If the common law privileges are to be 

included as exemptions [to chapter 1191, it is up to the 

legislature, and not this Court, to amend the statute 

[and] ...p ublic policy considerations....should be addressed to 

the legislature. I t )  . 
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B. THE PAROLE COMMISSION. 

Art. IV, sec. 8 ( c ) ,  Fla. Const. (1968) authorizes the 

a 

legislature to create a parole commission; this provision is not 

self-executing. By its terms, Art. IV, sec. 8 (c) does not 

authorize the legislature to give the parole commission any 

clemency duties. The provision states: 2 

There may be created by law a parole and 
probation commission with power to supervise 
persons on probation and to grant paroles or 
conditional releases to persons under 
sentences f o r  crime. The qualifications, 
method of selection and terms, not to exceed 
six years, of members of the commission shall 
be prescribed by law. 

- Id. 

Because it is a state agency, the Florida Parole Commission 

is subject to legislative control. The terms of Chapter 119 

specify this conclusion; and, this Court, construing the terms of 

Chapter 119, has said: 

We find that the definition of agency in 
section 119.01, while not intended t o  apply 
to the legislature, was intended to apply to 
executive branch agencies and their officers 
and to local governmental entities and their 
officers; the definition applies particularly 
to those entities over which the legislature 
has some means of legislative control, 

'Despite the lack of specific constitutional authority, the 
legislature has passed several laws directing the Parole 
Commission to assist the Governor and Cabinet in clemency 
matters. Specifically, the statutes authorize the commission to 
report  to the Clemency Board and to appoint a clemency 
coordinator. sec. 947.04(2) (d) : 947.13(e). Notwithstanding 
appellee's contrary claims to the circuit court  (PC-R. 187, 191), 
it has no duty to recommend clemency. Sec. 947.25, Fla. Stat., 
which authorized the commission to make recommendations on 
clemency t o  the Governor, was repealed by Ch. 88-122, sec. 66, 
Laws of Florida, eff. July 1, 1988. 
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including counties, municipalities, and 
school boards, and state agencies, bureaus, 
and commissions, and private business 
entities working f o r  any of these public 
entities and officials. 

Locke v. Hawkes, 595 So. 2d 32, 36 (Fla. 1992)(emphasis added). 

Clearly then, the legislature created the Parole Commission 

and thus has "means of legislative control" by virtue of its 

power to define and/or limit the Parole Commission's authority. 

Under Locke, Chapter 119 applies to the Parole Commission. 

However, Chapter 119 contains no exemption for clemency files 

held by the Parole Commission. 

C .  CLEMENCY V8. CHAPTER 119. 

The Parole Commission argued to the circuit court that 

because the clemency process is an executive branch function, it 

is outside the parameters of law, and any action taken in 

furtherance of the clemency process by a state agency (created by 

the legislature) is, likewise, outside the law. This Court has 

already ruled otherwise in Dusser Q.  Williams, 593 So. 2d 180 

(Fla. 1991). 

In Williams, the Court considered a similar matter, in the 

context of the ex post facto provision of the Florida 

Constitution. The Court held a statute directing the Department 

of Corrections to recommend a commutation of sentence, was not "a 

nullity because it impinges upon the executive clemency power," 

but was "entirely within the legislative prerogative, since DOC 

was created bv the lesislature.tt Dusser v. Williams, 593 So. 2d 

at 183 (citation omitted)(emphasis added). In other words, when 

a 
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I) 

the legislature creates the agency (as it did the Parole 

Commission) that agency is required to follow Florida law--in 

this case, Chapter 119. Further, in Williams, the Court noted 

that although "clemency falls peculiarly within the prerogative 

of the executive branch....even the executive must exercise that 

power in a manner that comports with Florida's Declaration of 

Rights." Williams, 593 So. 2d at 183.3 Moreover, disclosure of 

the clemency files gathered by the Parole Commission does not 

infringe upon the executive's clemency discretion. 

Williams, "[tlhe executive still retains full discretion, subject 

only to its own Rules of Executive Clemency and the State 

Constitution, to accept or reject [~lemency].~' 593 So. 2d at 

183. 

As noted in 

Mr. Jennings believes the intent of Florida's Public Records 
4 Act, and the recently-passed constitutional amendment, goes far  

beyond the constitutional fact that clemency is a prerogative of 

the executive branch. The notion that the executive may maintain 

Although this Court has adopted "an extremely cautious 
approach in analyzing [clemency] questions," Bundv v. State, 497 
So. 2d 1209, 1211 (Fla. 1986), it has not hesitated to perform 
its constitutional duties in interpreting clemency matters. Art. 
V., sec. 3 ,  Fla. Const. 

3 

To the extent that the new constitutional amendment 
conflicts with Article IV, sec. 8(a), the latter is supplanted. 

4 

When a newly adopted amendment does conflict 
with preexisting constitutional provisions, 
the new amendment necessarily supersedes the 
previous provisions. 

Floridians Asainst Casino Takeover v. Let's Help Florida, 363 So. 

2d 337, 341 (Fla. 1978). 
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a secret file regarding someone set to be executed cannot be 

squared with the commitment by the people of Florida to openness 

of government records. 

Do ARTICLE 11, SEC. 3, FLA. CONST. 

Because Florida law does not permit any exemptions to 

Chapter 119 except by statute, Mr. Jennings believes that Fla. R. 

Executive clemency 15. E. is an unconstitutional attempt by the 

executive branch to thwart adoption by the legislative branch of 

the Public Records Act. That Act can be amended; however, the 

legislature must amend it. 

Further, because the Parole Commission is a state agency, 

subject to Florida law, the Governor has no authority to exercise 

any powers over the Parole Commission absent specific 

constitutional provision. Art. 11, sec. 3 ,  Fla. C~nst.~ No 

constitutional provision exists which gives the Governor 

authority to override the provisions of the legislature regarding 

the Parole Commission--in clemency matters or in any other 

5 A new law went into effect January 1, 1993, which amends 
sec. 20.32, Fla. Stat., as follows: 

a 

(I) The Parole Commission, authorized by 
s . ~ ( c ) ,  A r t .  IV, State Constitution of 1968, 
is continued and renamed the Parole 
Commission. The commission retains its 
powers, duties, and functions with respect to 
the granting and revoking of parole and shall 
exercise Dowers, duties, and functions 
relatins to investisations of asslications 
f o r  clemency as directed bv the Governor and 
the Cabinet. 

This statutory provision, of course, does not apply to M r .  
Jennings case, and, at any rate, does not provide any exemption 
from Chapter 119, nor authority under Art. 11, sec. 3 .  

13 
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regard. 

direct the Parole Commission to withhold public records, 

regardless of their form or content. 

do so, he must obtain the appropriate legislation from the 

legislative branch. 

The Governor does not have constitutional authority to 

If the Governor wishes to 

Pursuant to Art. 11, sec. 3 ,  Fla. Const., neither this Court 

nor the legislature may interfere with the executive's 

constitutional clemency power. See Sandlin v. Cr. Just. 

Standards & Tr. Com'n., 531 So. 2d 1344 (Fla. 1988). Mr. 

Jennings is not seeking such a result. Requiring the Parole 

Commission to comply with the Chapter 119 can in no way prevent 

the executive branch from making a decision on clemency. The 

executive branch has recognized as much in its former Rules-- 

which shared the confidential materials with counsel. (- 

Appendix G). 

clearly an effort by the Governor to amend Chapter 119 by 

executive order. 

The new Rules as read by the Parole Commission are 

Mr. Jennings has no idea why the Rules were changed to deny 

access. Certainly, many concerns regarding confidentiality of 

names, addresses and the like exist in clemency proceedings; 

however, the very same concerns exist in criminal investigative 

processes, and the same ethical and legal burden is placed upon 

counsel and others to honor these concerns. 6 

h e n  the Supreme Court of the United States considered the 
need to protect "sensitive disclosures," in Gardner v. Florida, 
430 U.S. 349, 358 (1977), it reminded us that reliability is 
always an issue because of Il[t]he risk that some of the 

(cont hued. . . ) 
14 
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E. DUE PROCESS VIOLATION; FUNDAMENTAL UNFAIRNESS. 

Mr. Jennings has been denied due process by the arbitrary, 

optional, discretionary revision of the Fla. R .  Executive 

Clemency -- revision which has been used to amend Chapter 119. 
In January, 1991, the Florida Parole Commission advised CCR 

that no Parole Commission files would be disclosed under the 

provisions of Chapter 119. (See Appendix C). This issue was 

raised on appeal to this Court in Mendvk v. State, 592 So. 2d 

1076 (Fla. 1992); on January 2, 1992, this Court directed the 

Parole Commission to comply with the provisions of Chapter 119 

and provide access to review and copy all of its f i l e s .  

Immediately thereafter, on January 8 ,  1992, Mr. Jennings' counsel 

sought Chapter 119 disclosure from the Florida Parole Commission. 

(see Appendix D). Access was denied based upon the pre-Mendvk 

position letter. (See Appendix E). Not long after the Parole 

Commission refused to comply with this Court's direction, on 

January 2 9 ,  1992, general counsel f o r  the Commission sent a 

letter to Larry Helm Spalding, Capital Collateral Representative, 

informing him that the rules had changed. (See Appendix F). 

The Rules of Executive Clemency i n  effect during the 

pendency of Mendvk authorized release of confidential material 

gathered and compiled by the Parole Commission to the Governor 

and Cabinet "and to the attorneys f o r  each side.Il Fla. R .  

Executive Clemency 7.B. (See Appendix G). The new Rules in 

6 ( .  . .continued) 
information accepted in confidence may be erroneous, o r  may be 
misinterpreted.Il - Id. at 359. 

15 
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effect as of January 1, 1992, direct that only the Clemency Board 

may have access to these materials. Fla. R. Executive Clemency 

15.E. (See Appendix H). These rules were amended on December 

18, 1992, by the office of executive clemency, secretly and 

without notice to interested parties. 

The Rules of Executive Clemency are not governed by law. 

According to Fla. R .  Executive Clemency 2 (eff. 01/01/92), they 

do not bind anyone to do anything. 

amended at the whim and caprice of the Governor and the Cabinet. 

The Administrative Procedures Act does not apply to the Rules of 

Executive Clemency. In re Advisory Opinion of the Governor, 334 

So. 2d 561 (Fla. 1976). 

They are created, revised, 

Mr. Jennings (and all other capital defendants) had no 

notice or opportunity to be heard on the revision of the Rules 

that resulted in his counsel being denied access to ttconfidential 

materials." As far as he knew, once the question was answered in 

Mendvk, he had every right to see those materials: unbeknownst to 

Mr. Jennings, however, the Rules were secretly amended in 

December, 1991. 

This Court has already determined, however, that the Rules 

of Executive Clemency are limited by Florida's Declaration of 

Rights. Dusser v. Williams, 593 So. 2d 180 (Fla. 1991). 

Art. I, sec. 9, F l a .  Const., mandates due process of law in 

Florida. Since the executive branch has created a process for 

handling clemency, that process must comport with the Declaration 

of Rights, or it is fundamentally unfair. Sullivan v. Askew, 3 4 8  

16 
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So. 2d 312 (Fla. 1977). Secret amendment of the Rules in 

December, 1991, was fundamentally unfair to Mr. Jennings (and all 

other capital defendants). Without warning, files previously 

available (although the availability was not established until 

this Court so ordered i n  Mendvk) became unavailable. 

Fo BRADY V. MARYLAND, 373 U o 8 o  83 (1963). 

The State of Florida has an affirmative due process duty 

under the Fourteenth Amendment to reveal to Mr. Jennings any 

material in the state's possession that is favorable to the 

accused and '@'material either to guilt or punishment,' regardless 

of the good or bad faith of the state.@@ Bradv v. Maryland, 373 

U.S. 83, 87 (1963). See United States v. Baqlev, 473 U.S. 667, 

674 (1985); United States v. Aqurs, 427 U.S. 97 (1976); United 

States v. Spaqnoulo, 960 F.2d 990 (11th Cir. 1992). This duty of 

disclosure does not end at the conclusion of the trial. Thomas 

v. Goldsmith, 979 F.2d 746 (9th Cir. 1992)(state obligated under 

Bradv to disclose exculpatory evidence during post-conviction 

proceedings) . 
Where the state suppresses material exculpatory and 

impeachment evidence, due process is violated whether the 

material evidence relates to: a substantive issue, Alcorta v. 

Texas, 355 U.S. 28 (1957); the credibility of a state witness, 

G i c l l i o  v. United States, 405 U . S .  150 (1972); Napue v. Illinois, 

360 U.S. 264 (1959); or the interpretation and explanation of 

evidence, Miller v. Pate, 386 U.S. 1 (1967). When the withheld 

evidence goes to the credibility and impeachability of a state 
a 
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witness, the accused's Sixth Amendment right to confront and 

cross-examine witnesses against him is violated as well. 

Williams v. Whitlev, 940 F.2d 132 (5th Cir. 1991); cf., Chambers 
v. Mississimi, 410 U.S. 284 (1973). It is of no constitutional 

significance whether the prosecutor, law enforcement or other 

state agent is responsible f o r  the improper concealment. 

Williams v. Griswald, 743 F.2d 1533, 1542 (11th Cir. 1984). 

Of course, Mr. Jennings does not know if the State of 

Florida has violated Brady. What he does know is 1) material 

evidence was withheld in Mendyk; 2 )  the Parole Commission has 

been refusing to disclose its files since requested in Mendvk; 

and 3) it continues to do so.  Under Thomas v. Goldsmith, there 

is an ongoing duty to disclose. 7 

CONCLUSION 

On the basis of the argument and authority presented herein, 

Mr. Jennings respectfully submits that he is entitled to receive 

from the Florida Parole Commission access to review and copy all 

files in the commission's possession relating to him. 

Jennings respectfully urges this Honorable Court to set aside the 

order of the circuit court and enter an order directing the 

Florida Parole Commission to fully comply with the Public Records 

Act, sec. 119.01, et seq., Fla. Stat. 

Mr. 

70f course, the Parole Commission may not be in a position 
to know what constitutes exculpatory evidence in any given case. 
Therefore, if this Court accepts the Parole Commission's claim 
that the Governor by executive order successfully amended Chapter 
119, then there must be an in camera review in order to assure 
that the clemency file does not contain exculpatory evidence. 
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