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0 
PREL IMI NARY STATEMENT 

P e t i t i o n e r ,  THOMAS SHEPPARD, was t h e  Respondent i n  the 

Second D i s t r i c t  C o u r t  of A p p e a l  and t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  The State  of F l o r i d a  was t h e  P e t i t i o n e r  i n  a p e t i t i o n  f o r  

w r i t  of c e r t i o r a r i  to t h e  Second D i s t r i c t  Court  of Appeal. The 

appendix to t h i s  b r i e f  c o n t a i n s  a copy of t h e  d e c i s i o n  rendered 

August 21, 1992. 
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STATEMENT OF THE C W F  AND FACTS 

On A p r i l  29 ,  1991 ,  t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  

c h a r g i n g  Mr. Sheppard  w i t h  r o b b e r y  i n  v i o l a t i o n  o f  s e c t i o n  812.13,  

F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  o c c u r r i n g  on A p r i l  6, 1 9 9 1 .  I n  November 

1 9 9 1  M r .  Sheppard  had a j u r y  t r i a l ;  and on November 1 4 ,  1991 ,  M r .  

Sheppard  was found g u i l t y  as c h a r g e d .  A t  t h e  t i m e  t h e  t r i a l  c o u r t  

s h o u l d  have  s e n t e n c e d  M r .  Sheppa rd ,  M r .  Sheppard  attacked t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  amendments t o  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e .  The t r i a l  c o u r t  a g r e e d  w i t h  M r .  S h e p p a r d ' s  a rgumen t  and 

h e l d  t h e  amendments t o  the s t a t u t e  u n c o n s t i t u t i o n a l .  Because  t h e  

State needed o u t- o f- s t a t e  c o n v i c t i o n s  f o r  which t o  h a b i t u a l i z e  Mr. 

Sheppa rd ,  t h e  t r i a l  c o u r t ' s  r u l i n g  p r o h i b i t e d  impos ing  a h a b i t u a l  

o f f e n d e r  s e n t e n c e .  I n s t e a d  of s e n t e n c i n g  Mr. Sheppard t o  a 

g u i d e l i n e s  s e n t e n c e ,  however ,  t h e  t r i a l  c o u r t  s t a y e d  s e n t e n c i n g  M r .  

Sheppard  w h i l e  t h e  S t a t e  appealed t h e  t r i a l  c o u r t ' s  o r d e r  f i n d i n g  

t h e  s t a t u t e  u n c o n s t i t u t i o n a l  v i a  a p e t i t i o n  f o r  w r i t  of c e r t i o r a r i .  

On Augus t  21, 1992 ,  t h e  Second D i s t r i c t  C o u r t  of Appeal 

i s s u e d  a n  o p i n i o n  g r a n t i n g  t h e  S t a t e ' s  p e t i t i o n  by f i n d i n g  t h e  

s t a t u t e  amendments c o n s t i t u t i o n a l .  I n  s o  h o l d i n g  t h e  Second 

D i s t r i c t  C o u r t  of Appeal r e c o g n i z e d  it was i n  c o n f l i c t  w i t h  Johnson 

y.  S t a t e  I 589 So.2d 1370 (Fla. 1st DCA 19911 ,  r e v .  a r a  n t e d ,  az3 ,bZ 

v.  Johnson  , Nos. 79,150 and 7 9 , 2 0 4  ( J a n .  14, 1992 )  . 
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a 
a SUMMARY OF THE ARG- 

B e c a u s e  t h e  Second D i s t r i c t  C o u r t  of Appeal's o p i n i o n  i n  

t h i s  case c o n f l i c t s  w i t h  t h e  o p i n i o n  set f o r t h  by t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal  on the same e x a c t  i s sue ,  the o p i n i o n  

declares  v a l i d  a s t a t e  s t a t u t e ,  and t h i s  i s s u e  is p r e s e n t l y  pending  

in t h i s  C o u r t ,  t h i s  C o u r t  s h o u l d  accept j u r i s d i c t i o n  over t h i s  

case .  
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ARGUMENT 

ISSUE 1 

WHETHER THE DECISION IN TE V. $TA 
SHEPPARDV CASE NO. 92- 0970 (FLA. 2D 
DCA AUG. 2 1 ,  1 9 9 2 ) ,  IS I N  CONFLICT 
WITH ANOTHER DISTRICT COURT OF AP- 
PEAL AS TO THE CONSTITUTIONALITY OF 
THE AMENDMENTS TO THE HABITUAL OF- 
FENDER STATUTE? 

The i s s u e  of  c o n f l i c t  is v e r y  c lear  i n  t h i s  case. The 

F i r s t  D i s t r i c t  C o u r t  of Appeal i n  -son h a s  d e c l a r e d  t h e  

amendments t o  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  u n c o n s t i t u t i o n a l  and 

t h e  Second Di s t r i c t  C o u r t  of Appeal i n  M r .  S h e p p a r d ' s  o p i n i o n  h a s  

d e c l a r e d  t h e  same amendments c o n s t i t u t i o n a l .  A l though  t h e  Second 

Dis t r i c t  Court of Appeal d i d  n o t  u s e  t h e  magic  word of  " c e r t i f y i n g "  

d i r e c t  c o n f l i c t  (which  would have  done  away w i t h  t h e  n e c e s s i t y  of 

a j u r i s d i c t i o n a l  b r i e f )  it d i d  " r e c o g n i z e "  t h e i r  c o n f l i c t  w i t h  

J o h n s o  n .  Thus, c o n f l i c t  d o e s  e x i s t ;  and t h i s  C o u r t  has j u r i s d i c -  

t i o n  t o  take t h i s  case u n d e r  F l o r i d a  Ru le  of Appellate P r o c e d u r e  

9.030(2) ( A )  ( i v ) .  

Because  t h e  Second D i s t r i c t  C o u r t  of Appeal 's  o p i n i o n  

e x p r e s s l y  d e c l a r e s  v a l i d  a s t a t e  s t a t u t e r  t h i s  C o u r t  a l s o  c a n  

accept j u r i s d i c t i o n  of t h i s  case based on  F l o r i d a  Rule  of Appel late  

P r o c e d u r e  9.030(2) (A) ( i )  

L a s t  but n o t  l e a s t ,  b e c a u s e  Johnson is p r e s e n t l y  p e n d i n g  

b e f o r e  t h i s  Court on t h e  i s s u e  of t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

amendments t o  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e ,  t h i s  C o u r t  s h o u l d  
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accept Mr. Sheppard's case. , 405 So.2d 418 - - 

0 (Fla. 1981) 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a rgumen t ,  and 

a u t h o r i t i e s ,  P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  does  e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n  and t h e  F i r s t  D i s t r i c t  Court of Appeal so 

as t o  i nvoke  d i s c r e t i o n a r y  r e v i e w .  P e t i t i o n e r  h a s  a l s o  d e m o n s t r a t-  

ed t h a t  t h i s  C o u r t  can accept j u r i s d i c t i o n  d u e  t o  t h e  f a c t  t h a t  t h e  

i n s t a n t  o p i n i o n  dec lare s  v a l i d  a state s t a t u t e  and t h a t  t h e  i s s u e  

raised by t h e  i n s t a n t  o p i n i o n  is a l r e a d y  p e n d i n g  before  t h i s  Court. 
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APPENDIX 

1. Second D i s t r i c t  C o u r t  of A p p e a l  o p i n i o n  
rendered A u g u s t  2 1 ,  1 9 9 2 .  
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
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. 3, unconstitutional because it violates the single subject ru le  Of 
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