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Nos. 80,419,  80 ,432 

A1 IN HE: AMENDMENTS TO THE 
FLORIDA RULES OF 
JUDICIAL ADMINISTRATION - 
PUBLIC ACCESS TO JUDICIAL 
RECORDS 

IN HE: AMENDMENTS TO THE RULES 
REGULATING THE FLORIDA 
13RR - PUBLIC RECORDS 

[October 2 9 ,  1 9 9 2 1  

PER CURIAJT. 

The P u b l i c  Records R u l e s  D r a f t i n g  Committee pet i t i -oned  

thi is  Court to approve its proposed changes to the Florida Rules 

c.3 f Judici .al  A d m i n i s t r a t i . o n .  T h e  F lo r ida  B a r  a l s o  f i l e d  a 

pc:t-.i.tion w i t h  t h i s  C o u r t  submitting proposed amendments t o  t he  

R i i  1 c\s Reqnl a t i n l j  T h e  P l  o r j  da B a r .  Bccause bo th  propr3sa 7 5 c c . ~ i c ~ ’ r n  

p i i 1 \ 1  ic. ac-cess to records, we have consolidated t h e  t w o  C ~ S E ’ S .  WG 

I 1 i t L - e  jl-i?:i:<d.iuction pursuant to a r t i c l e  V,  s e c t i o n  2 ( a )  o f  thc  

I ’  1 I ) c i c  ir7 C o r i s  t j. t u t .ion . 



The petitions were prompted by a proposed amendment to the 

Florida Constitution which will be on the ballot on the November 

3 ,  1992 election. The proposed amendment essentially provides 

that all records of the judicial branch shall be public except 

those exempted by Court rule in effect on the date of the 

adoption of the amendment or those exempted by the legislature. 

The proposed amendments were published in the Florida Bar News on 

September 15, 1992, and several comments were filed in response. 

Eased on our consideration of those comments, the proposed 

drafts, and oral arguments, we have adopted the appended 

amendments. The amendments to the Florida Rules of Judicial 

Admi.nj.stration are, in part, designed to clarify the rules on 

pub l i c  access to the records of the judicial branch of government 

and its agencies. In light of Florida's strong policy in favor 

of open government, the public is entitled to inspect the 

records of the judiciary, with certain exceptions. 

The amendments to the Florida Rules of Judicial 

Administration are intended to reflect the judiciary's 

responsibility to perform both an administrative function and an 

adjudicatory function. In its administrative role, the judiciary 

is a governmental branch expending public funds and employing 

government personnel. Thus, records generated while courts are 

' Section 1 1 9 . 0 1 ,  Florida Statutes (1991) , expressly provides 
that "all state, county, and municipal records shall at all times 
be open for a personal inspection by any person." 
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acting in an administrative capacity should be subject to the 

same standards that govern similar records of other branches of 

government. The judiciary's adjudicatory responsibilities, 

however, require a modified policy toward public inspection. We 

find that the exceptions to the public access rule, listed in 

r u l e  2 . 0 5 1 ( a )  of the Florida Rules of Judicial Administration, 

are reasonable and necessary. They permit the judiciary to 

protect the rights of all citizens and perform its 

responsibilities. The rules we adopt do not close any judicial 

records not presently closed and in some instances open certain 

records which were formerly closed. Several individuals and 

groups requested the opening of even further judicial records, 

b u t  the Court is unsure whether or not the opening of these 

additional records could have the effect of damaging or 

disrupting the judicial system. Because the proposed amendment 

prohibits the Court from later enacting a rule which would close 

any other records, the Court determined to deny such  additional 

requests at t h i s  time. However, the Court is desirous of further 

input on these additional requests to assess their impact upon 

the integrity of our judicial system. This will permit further 

analysis of these requests and give the Court flexibility to open 

such additional records in the future as may be in the best 

interest of the public and the judicial system. We therefore 

adopt the amendments as set forth following this opinion as rule 

2.051, Public Access to Judicial Records, Florida Rules of 

Judicial Administration. 
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The Florida Bar has proposed ameridments to the Rules 

Regulating The Florida Bar that address public access to records 

in the possession of the bar. The amendments delineate certain 

records which t h e  bar may clearly refuse to disclose, establishes 

confidentiality restrictions on advisory e t h i c s  opinions, and 

sets the procedures f o r  maintaining and inspecting bar records. 

After a review of t h e  bar's proposal and t h e  comments received, 

we adopt the amendments t o  the R u l e s  Regulating The Florida Bar 

as set f o r t h  following this opinion. We have added rules 1 - 1 4 . 1  

and 7-5.1, and we have amended bylaw 2-9.4 and rules 10-8.1 and 

15-4.2. 

The amendments adopted h e r e i n  shall be effective 

immediately upon the filing of this opin ion .  

It is so ordered. 

BARKETT, C.J., and McDONALD, SHAW, GRIMES, KOGAN and HARDING, 
JJ., concur. 
OVERTON, J., concurs specially with an opinion. 

NO MOTION FOR REHEARING WILL BE ALLOWED. 

4 



OVERTON, J., specially concurring. 

I concur and write only to emphasize that, as I read these 

rules: (1) there is no change regarding the presumption of 

openness of court records, as set f o r t h  in Barron v. Florida 

Freedom Newspapers, Inc., 531 So. 2d 113 (Fla. 1988); and ( 2 )  the 

judicial branch’s administrative documents, including personnel 

and finance records, are being treated the same as similar 

records in the executive and legislative branches. 
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Two Cases Consolidated: 
Original Proceeding - Flar.i..da Rules o:? Judicial Administration 
and Rules Regulating The Florida Bar 

Gerald T. Wetherington, Chairman, Public Records Rules Drafting 
Committee, Miami, Florida; Alan T. Dimond, President, The Florida 
Bar, Miami, Florida; Patricia Ann Seitz, President-elect, The 
Florida Bar, Miami, Florida; John F. Harkness, Jr., Executive 
Director and John A .  Boggs, Director, Lawyer Regulation, The 
Florida Bar, Tallahassee, Florida, 

f o r  Petitioner 

Henry P. Trawick, Jr,, Sarasota, Florida; Parker D. Thomson and 
Carol A .  L i c k o  of Thomson, Muram,  Razook & Hart, P . A . ,  Miami, 
Florida, on behalf of The Florida Press Association and Florida 
Society of Newspaper Editors; S c o t t  Foster, Gulf Breeze, Florida; 
Barry Richard of Greenberg, Trauring, Hoffman, Lipoff, Rosen & 
Quentel, P . A . ,  Tallahassee, Florida, on behalf of The First 
Amendment Foundation; Harvey M. Alper of Massey, Alper & Walden, 
P.A., Altamonte Spring, Florida; Ronald A .  Bibace, Boca Raton, 
Florida; and Gregg D. Thomas and David S. Bralow of Holland & 
Knight, P . A . ,  Tampa, Florida, an behalf of the Tribune Company, 

Responding 
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RULES OF JUDICIAL ADMINISTRATION 

Rule 2.051. PUBLIC ACCESS TO JUDICIAL RECORDS 

(a) Generally. Subject to the rulemaking power of the 
Florida Supreme Court provided by article V, section 2, Florida 
Constitution, the following rule shall govern public access to 
the records of the judicial branch of government and its 
agencies. The public shall have access to a l l  records of the 
judicial branch of government and its agencies, except as 
provided below. The following records of the judicial branch and 
its agencies shall be confidential: 

(1) trial and appellate court memoranda, drafts of 
opinions and orders ,  caurt conference records, nates, and other 
written materials of a similar nature prepared by judges or court 
staff acting on behalf of or at the direction of the court as 
part of the court's judicial decision-making process utilized in 
disposing of cases and controversies before Florida courts unless 
filed as a part of the court record; 

(2) memoranda or advisory opinions that relate to the 
administration of the caurt and that require confidentiality to 
protect a compelling interest which cannot be adequately 
protected by less restrictive measures. The degree of 
confidentiality imposed shall be no broader than necessary to 
protect the compelling court interest involved. The decision 
that confidentiality is required with respect to such 
administrative memorandum or written advisory opinion shall be 
made by the chief judge of the c o u r t  involved, subject to review 
as provided below; 

(3) complaints alleging misconduct against judges and 
other entities or individuals licensed or regulated by the courts 
until probable cause is established, unless otherwise provided; 

(4) periodic evaluations implemented solely to assist 
judges in improving their performance, all information gathered 
to farm the bases f o r  the evaluations, and the results generated 
therefrom; 

(5) applications by and evaluations of persons 
applying to serve as unpaid volunteer personnel to assist the 
court, at the court's request and direction, unless made public 
by court order based on a showing of materiality in a pending 
court procedure; 

(6) copies of arrest and search warrants and 
supporting affidavits retained by judges, clerks, or other court 
personnel until execution of s a i d  warrants or until a 
determination is made by law enforcement authorities that 
execution cannot be made; 
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(7) all records made confid,ential under the Florida 
and United States Constitutions and federal  law; 

( 8 )  all court records presently deemed to be 
confidential by court rule, including the Rules fo r  Admission to 
the Bar, by Florida Statutes, by prior case law of the State of 
Florida, and by the rules of the Judicial Qualifications 
Commission; 

(9) any court recard that upon judicial determination 
in case decision'or c o u r t  rule establishes that 

( A )  confidentiality is required to 

(i) prevent a serious and imminent threat 
to the fair, impartial, and orderly 
administration of justice; 

(ii) protect trade secrets; 

(iii) protect a compelling governmental 
interest ; 

(iv) obtain evidence to determine legal 
issueS in a case; 

(v) avoid substantial injury to innocent 
third parties; 

(vi) avoid substantial injury to a party by 
disclosure of matters protected by a common 
law or privacy right not generally inherent 
in the specific type of proceeding sought to 
be clased; 

(vii) comply with established public policy 
set f o r t h  in the Florida or United States 
Constitution or statutes or Florida rules or 
case law; 

(B) the degree and manner of confidentiality 
ordered by the court shall be no broader than 
necessary to protect the interests set €orth 
in subdivision ( A ) ;  and 

(C) no less restrictive measures are available to 
protect the interests set forth in subdivision 
( A )  - 

( 1 0 )  the names and any identifying information of 
judges mentioned i n  an advisory opinion of the Committee on 
Standards of Conduct f o r  Judges. 
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(b) Review of Denial of Access Request. Expedited review 
o f  denials of access to judicial records OK t o  the records of 
judicial agencies shall be provided th rough  an action for 
mandamus in the following manner: 

(1)  Where a judge has denied a r e q u e s t  f o r  access t o  
records in the judge's possession or custody, the mandamus action 
shall be filed in the cour t  having appellate jurisdiction to 
review t h e  decisions of t h e  judge denying access. 

( 2 )  All other mandamus a c t i o n s  under this r u l e  shall 
be filed in the circuit c o u r t  of t h e  c i r c u i t  i n  which such denial 
of access occurs. 

Requests and responses  to requests for access to public records 
under t h i s  rule shall be made in a reasonable manner. 
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RULES REGIJLATTNG THE F L O R I D A  BAR 

1- 14 RECORDS - 

RULE 1-14.1 ACCESS TO RECORDS 

(a) Confidential Records. All records specifically 
desiqnated confidential b x c o u r t  T U ~ E ? _ S ~  the Florida or United 
States Constitution, statutrs, attorney work product, and 
attorney-client communications shall be confidential. In the 
event that The Florida B a r  objects to production, these records 
shall n o t  be produced without order of the Supreme Court of 
Flosidaor some person designated by the supreme court to decide 
whether the records should be disclosed. 

Records Confidential under Applicable Law. All records 
in the possession of The Florida Bar that are confidential under 
applicable rule or law when made or received shall remain 
confidential and shall not be produced by the bar, except as 
authorized by rule or l a w o r j u r s u a n t  to order of the Supreme 
Court of Florida. 

~- 

(c) R u l e s  of Procedure and Florida Evidence Code; 
A j p l i c a b i l i t y .  Except as otherwise provided in these Rules 
Regulating The Florida Bar, any restrictions to production of 
records contained in the Florida Evidence Code (chanter 90. L - - ,  
Florida Statutes, as amended), Flor ida  Rules of Civil Procedure, 
or Florida Rules  of Criminal Procedure shall apply to requests 
f o r  access to the records of The Florida Bar. 

(d) Access to Records; N o t i c e ;  Costs of Production. Any 
- records of The Florida Bar that are not desiqnated confidential 
by these Rules Regulating The Florida Bar shall be available f o r  
inspection - or production to any person upon reasonable notice and 
upon payment of the cost of reproduction of the records, 
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RULES REGTJIATING THE FT...r)RIDA BAR 

BYLAW 2 - 9 . 4  ETHICS 

(a) Rules of Procedure. The board of governors of The 
Florida Bar shall adopt rules of procedure governing the manner 
in which opinions on professional ethics may be solicited by 
members of The Florida Bar, issued by the staff of The Florida 
Bar or by the professional ethics committee, circulated or 
published by the staff of The Florida Bar or the professional 
ethics committee, and appealed to the board of governors. 

(b) Amendment. The adoption of, repeal of, or amendment to 
the rules authorized by subdivision (a) shall be effective only 
under the following circumstances: 

( 1 )  The proposed rule, repealer, or amendment shall be 
.approved by a majority vote of the board of governors at any 
regular meeting of the board of govev- ,nors * 

(2) The proposal thereafter shall be published in The 
Florida Bar News at least 20 days preceding the next regular 
meeting of the board of governors. 

(3) The proposal thereafter shall receive a majority 
vote of t h e  board of governors at its meeting following 
publication as herein required. 

(c) Waiver. The rules of procedure adopted as required in 
subdivision (a) may be temporarily waived as to any particular 
matter only upon unanimous vote of those present at any regular 
meeting of the board of governors. 

Ld) Confidentiality. Each advisory opinion issued Q 
Florida Bar ethics counsel shall be identified as a "staff 
op in ion"  and shall be available for inspection or production. 
The names and any identifying information of any individuals 
mentioned in a staff opin ion  shall be deleted before the staff 
opinion i.s released to anyone other than the member of The 
Florida Bar makinq the oriqinal request for the advisory opinion. 

--- -- 
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RULES REGULATING THE FLORIDA BAR 

7-5- RECORDS 

RULE 7-5.1 ACCESS TO RECORDS 

[a) Confidentiality. All matters, includinq, without 
limitation, claims, proceedings (whether transcribed or not), 
files, preliminary and/or final investigation reports, 
correspondence, memoranda, records of investigation, and records 
of the committee and the board of qovernors involving claims fo r  
reimbursement from the client's security fund are property of The 
Florida Bar and are confidential. 

(b) Publication of Payment Information. After the board 
of governors has authorized payment of a claim, the bar may 
publish the nature of the claim, the amount of the reimbursement, 
and the name of the lawyer w h o  is the subject of the claim. The 
name, address, and telephone number of the claimant shall remain 
confidential unless spec i f ic  written permission has been granted 
bv t h e  claimant mxrnittina d i s c l o s u r e .  

( c )  Response to Subpoena. The Florida Bar shall, 
pursuant to v a l i d  subpoena issued by a requlatory aqenc 
(includinq professional disciDTine aaencies) or other lzw 
entorcement agencies, provide any documents that are otherwise 
confidential under this rule unless precluded by court order. 
T h e  Florida Bar may charge a reasonable fee fo r  the reproduction 
of the documents. 

(d) Response to False or Misleadinq Statements. The 
Florida Bar may make any disclosure necessary to correct a fa 
or misleadinq statement made concerning a claim. 

(e) Statistical Information. Statistical information 

lse 

and/or analyses that are compiled by the bar from matters 
designated as confidential by this rule shall n o t  be 
confidential. 
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RULES REGULATING THE FLiORIDA BAR 

10-8. CONFIDENTIALITY 

RULE 10-8.1 FILES 

(a) P i l e s  Are Property of Bar. All matters, including 
files, preliminary investigation reports, interoffice memoranda, 
records of investigations, and the records in trial and other 
proceedings under these rules, except those unlicensed practice 
of law matters conducted in county or circuit courts, are 
property of The Florida Bar. All of those matters shall be 
confidential and shall no t  be disclosed except as provided in 
these rules. When disclosure is permitted under these rules, it 
shall be limited to information concerning t h e  status of the 
proceedings and any information that is p a r t  of t h e  UPL record  as 
defined in these rules. 

(b) UPL Record. The UPL record shall consist of the 
record before a circuit committee, the record before a referee, 
the record before the Supreme Court of Florida, and any reports, 
correspondence, papers, and recordings and transcripts of 
hearings furnished to, served on, or received from the respondent 
QI-  the complainant. The  record before the circuit committee 
 hall consist of all reports, correspondence, papers, and 
t -cxordings furnished to or received from t h e  respondent and the 
t-ranscript of circuit committee meetings or hearings, if the 
proceedings were attended by a court reporter; provided, however, 
t h a t  the committee may retire into p r i v a t e  session to debate the 
issues involved and to reach a decision as to the action to be 
Laken. The record before a referee and the record before the 
Slipreme Court of Florida shall include all items properly filed 
i n  the cause including pleadings, transcripts of testimony, 
e x h i b i t s  in evidence, and the report of the referee. 

(c) Limitations on Disclosure. Any material provided to 
or promulgated by The Florida Bar that is confidential under 
applicable law shall remain confidential and shall not be 
disclosed except as authorized by the applicable law. If this 
type of material is made a part of the UPL record, that portion 
o f  t h e  UPL record may be sealed by the c i r c u i t  committee chair, 
t -he referee, or the court. 

( d )  Disclosure of Information. Unless otherwise ordered 
by this court or the referee i n  proceedings under this rule, 
nothing in these rules shall prohibit the complainant, 
respondent, or any witness from disclosing the existence af 
proceedings under  these r u l e s  ur from disclosing any documents or 
correspondence served on OF provided to thase persons. 
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(e) Response to 1 n c p j . q .  Representatives of The Florida 
Bar, authorized by the board of governors, shall reply to 
inquiries regarding a pending or closed unlicensed practice of 
law investigation as follows: 

(1) Cases Opened Prior To 
November 1, 1992. Cases opened prior to Z ~ c ~ z q -  I, 1333  November 
1, 1 9 9 2 ,  shall remain confidential. 

( 2 )  Cases Opened On or After -Lr 1, 1993 
November 1, 1992. In any case opened on or after d % t m ~ ~ y  1, 1 3 9 3  
November 1, 1992, the fact that an unlicensed practice of law 
investigation is pending and the status of the investigation 
shall be pub l i c  information; however, the UPL record shall remain 
confidential except  as provided .in rule 10-8.l(e)(4). 

(3) Recommendation of Circuit  Committee. The 
recommendation of the circuit committee as to the disposition of 
an investigation opened on or after 2 z x i z r y  I, 1793 November 1, 
1992,  shall be public information; however, the UPL record shall 
remain confidential except as provided in rule 10-8.l(e)(4). 

(4) Final Action by Standing Committee and UPL 
S t a f f  Counsel. The final action of the standing committee on 
investigations opened on or after d-mma+y 1, 24.43 November 1, 
1992, shall be public information. Once the recommendation is 
accepted, the UPL record in cases opened on or after J ~ R - u G ~ ,  I, 
3943 November 1, 1992, that are closed by the standing committee 
or UPL staff counsel as provided elsewhere in these rules, cases 
where a cease and desist affidavit has been accepted, and cases 
where a litigation recommendation has been approved shall be 
public information and may be provided upon specific inquiry 
except that information that remains confidential under rule 10- 
8 . l ( c ) .  The Florida Bar may charge a reasonable fee f o r  
identification of and photocopying the documents. 

(f) Production of UPL Records Pursuant to Subpaena. The 
Florida Bas, pursuant to a valid subpoena issued by a regulatory 
agency, may provide any documents that are a portion of the UPL 
record even if otherwise deemed confidential under these rules. 
The Florida Bar may charge a reasonable fee for identification of 
and photocopying the documents. 

(9) N o t i c e  to Judges. Any judge of a court of record may 
be advised as to the status of a confidential unlicensed practice 
of law case and may be provided with a copy of the UPL record. 
The judge shall maintain the confidentiality of the matter. 

(h) Response to False or Misleading Statements. I f  
public statements that are false and misleading are made about 
any UPL case, The Florida Bar may make any disclosure necessary 
to correct such false or misleading statements. 
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(i) Providing Otherwi se  Confidential Material. Nothing 
contained herein shall prohibit The F lo r ida  Bar from providing 
otherwise confidential material as provided in rule 1 0 - 3 . 2 ( f ) .  
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RULES REGULATING THE FLORIDA BAR 

RULE 15-4.2 RECORDS 

(a) Maintenance of Records. The committee shall keep 

(b) Public Access to Records. All records of the 
records of its activities for 3 years. 

committee shall be open for public inspection and copyinq with 
the followinq exceptions: 

mail communications filed for advisory review when the submitting 
attorney advises the committee that the materials constitute 
protected trade secrets or proprietary information; 

(2) the media, frequency, and duration of an 
advertisement when the subrnittinq attorney advises the committee 
that the information constitutes protected trade secrets or 
momietarv information: 

(1) p roposed advertisements and proposed direct 

- -  A 

( 3 )  the names and addresses of recipient of 
direct mail communications; 

Supreme Court of Florida; 

bar, its committees and staff and those attorneys retained by the 
bar in anticipation of, or during, civil litigation; 

( 6 )  work product prepared by an attorney retained 
by the bar in anticipation of, or during, civil litigation; and 

( c )  Inspection of Copyriqhted Material. Copyrighted work 

(4) information made confidential by rule of the 

(5) attorney-client communications between the 

may be inspected b u t  not reproduced. 
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