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STATEMENT OF THE CASE

On March 25, 1991, the petitioner, Marvin Lewis Jerelds, was
charged by information with delivery of cocaine (Count I) and
possession of cocaine (Count II). A jury found Jerelds guilty on
both counts (R233-234). On September 5, 1991, the trial court
adjudicated Jerelds guilty and sentenced him to concurrent seven-
year sentences as a habitual offender. On appeal, the conviction
was affirmed by the district court (Appendix A). Jerelds filed

notice on August 31, 1992, to invoke this court's discretionary

jurisdiction (Appendix B).




STATEMENT OF THE FACTS

Agents Parsell, Guy, and Hanton drove an unmarked car around
to local street corners attempting to puchase cocaine. They saw
Jerelds, whom they did not know, who they stated was not the target
of any narcotics investigation, and who did not signal the car in
any way. The agents drove up to Jerelds and asked whether he knew
Lisa and her whereabouts. (Lisa is a local drug user.) There is
contradictory testimony about whether the agents first offered
Jerelds a ride to his housing project and then mentioned drugs
after they arrived, or asked about drugs first and were joined by
Jerelds as guide. It is agreed that the agents prevailed upon
Jerelds to buy $20 worth of c¢rack cocaine from some dealers
standing around. Jerelds got the crack from these dealers, turned
it over to the agents, and got $20, which he in turn gave the

dealers. The dealers immediately ran off, and the agents made no

effort to apprehend then.




SUMMARY OF THE ARGUMENT

The decision of the Fifth District Court of Appeal in the
instant case, Jerelds v. State, 17 F.L.W. (Fla. 5th DCA, Aug. 7,
1992), is in direct conflict with the decisions of the Florida

Supreme Court in State v. Hunter, 586 So.2d 319 (Fla. 1991), and

Cruz _v. State, 465 So.2d 516 (Fla.), cert. denied, 473 U.S. 905,
105 S.Ct. 3527, 87 L.Ed.2d 652 (1985), and with the decisions of

the Second District Court of Appeal in Beattie v. State, 595 So.2d

249 (Fla. 24 DCA 1992), and Bowser v. State, 555 So.2d 879 (Fla. 24
DCA 1989). The Jerelds opinion makes correct statements of the

law, but misinterprets and misapplies them, generating confusion

and disharmony.




ARGUMENT

THE DECISION OF THE FIFTH DISTRICT COURT
OF APPEAL IN JERELDS V. STATE, 17 F.L.W.
1834 (FLA. 5TH DCA AUG. 7, 1992), CONFLICTS
EXPRESSLY AND DIRECTLY WITH DECISIONS OF
THIS COURT AND OF THE SECOND DISTRICT
COURT OF APPEAL.

The decision of the Fifth District Court of Appeal in the
instant case is in direct conflict with the decisions of the
Florida Supreme Court in State v. Hunter, 586 So.2d 319 (Fla.

1991), and Cruz v. State, 465 So.2d 516 (Fla.) cert. denied, 473

U.S. 905, 105 S.ct. 3527, 87 L.Ed.2d 652 (1985), and with the
decisions of the Second District Court of Appeal in Beattie v.

State, 595 So0.2d 249 (Fla. 2d DCA 1992), and Bowser v. State, 555

So.2d 879 (Fla. 2d DCA 1989). The Jerelds opinion makes correct
statements of law but misapplies them, generating confusion and
disharmony.

In Cruz this court elaborated the two levels of analysis in
which a court must engage when deciding an entrapment issue. These
are first the threshold question of whether police conduct fell
below certain standards, or the "objective" test, with its two-
pronged requirement of interruption of specific ongoing criminal
activity by a means reasonably tailored to apprehend those involved
in it; and then the question of a person's proclivity to commit the
particular crime, as set out in section 777.201, Florida Statutes
(1989), which is the "subjective" test. 465 So.2d at 4521.

In Hunter the principle of objective entrapment was confirmed.

586 So0.2d at 322. With its next entrapment case, Herrera v. State,

594 So.2d 275 (Fla. 1992), this court did not face the question of

4




whether entrapment existed--under either objective or subjective
test--but of whether the entrapment statute properly defines the
subjective tesﬁ as an affirmative defense.

Nothing in this chronological analysis indicates any changes
in Florida's judicial position on entrapment. The district court,
in its Jerelds opinion, purports to rely upon Hunter to affirm
Jerelds's conviction for "specific ongoing criminal activity." The
court implies that it "focuses solely on police conduct" to arrive
at its decision, and does not address Jerelds's own disposition.

But stating a proposition of law and using it are two
different things. The instant facts do not indicate any reason
whatever to believe that Jerelds was engaged in ongoing criminal
activity, or that any such activity was interrupted. The means
used by the police cannot, by definition, be "reasonably tailored"
to attack targeted activity, where no such activity is shown. What
the court's opinion did was to equate improper police conduct with
outrageous police conduct, find none, and affirm Jerelds's
conviction.

It is true that this case does not offer a textbook
illustration of entrapment. E#amples of "good" entrapment cases
are Beattie v. State, 595 So.2d 249 (Fla. 2d DCA 1992), and Bowser
v. State, 555 So.2d 879 (Fla. 2d DCA 1989), both decided for the
defendant on an objective test analysis. It is apparent that
Jerelds's virﬁue may be easier to test than one would wish.

Nevertheless, as far as Jerelds himself is concerned, the police

manufactured the crime. Their proper target was the folks from




whom the purchase was made, not Jerelds.

The district court stated the rule correctly but misapplied it

in such a way as to subvert this court's decisions on entrapment.




CONCLUSION

BASED UPON the reasons expressed above, the petitioner
respectfully requests that this honorable court exercise its
discretionary jurisdiction and reverse the decision of the Fifth
District Court of Appeal herein.
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PER CURIAM.

Marvin Jeralds was charged with and convicted of delivery and possession
of cocaine. The issue raised by this appeal is entrapment. We affirm.

Three undercover agents approached Jeralds, who was standing on a street
corner, and asked if he knew "Lisa," a known drug user. Jeralds himself was
unknown to the agents at the time. -When Jeralds acknowledged knowing Lisa,
the agents asked him where they could find some cocaine. Jeralds got into the
unmarked police car and directed them to an apartment complex. Once there,
Jeralds left the car, approached several men, and returned to the agents' car

with some crack cocaine. One of the agents handed $20 to Jeralds, who in turn

APPENDIX A
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handed the money to one of the drug dealers. The drug dealers immediately ran
off, and only Jeralds was arrested and prosecuted.

Based on the foregoing facts and the case of State v. Hunter, 586 So. 2d

319 (Fla, 1991), Jeralds coﬁtends that the trial court erred by denying his

motion for judgment of acquittal. In Hunter, the Florida Supreme Court

reaffirmed the objective entrapment standard adopted in Cruz v. State, 465 So.

2d 516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 L.Ed.2d 652

(1985). Hunter, 586 So. 2d at 321-22.

The Hunter rationale supports the defensé of objective entrapment except
where police activity interrupts "specific ongoing criminal activity.” Id. at
322. As noted by the Hunter court, the objective entrapment standard focuses
solely on police conduct, not on the subjective willingness or proclivity of
the defendant to commit the crime. See id. In the instant case, the trial
court found, and we agree, that a police officer asking a citizen where the
police officer could find some cocaigpéis not the type of police activity
which entitles a defendant to the defense of objective entrapment as ex-

plained in Cruz and Hunter.

AFFIRMED.

GOSHORN, C.J. and DIAMANTIS, J., concur.
C0BB, J., concurs specially with opinion.




Case No. 91-2370

COBB, J., concurring specially.

If this case is governed by the rationale of State v. Hunter, 586 So.2d

319 (Fla. 1991), then it seems to me that Jeralds was entitled, as he
contends, to a judgment of acquittal. In Hunter the Florida Supreme'Court,
subsequent to the enactment of section 777.201, Florida Statutes (1987),

reaffirmed the objective entrapment standard it adopted in Cruz v. State, 465

So.2d 516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 L.Ed.2d 652

(1985), thereby implicitly invalidating the statute pursuant to the due
process clause of the Florida Constitution. See Hunter (Kogan, J., concurring
in part, dissenting in part) at 325.

The Hunter rationale supports the defense of objective entrapment except
where police activity interrupts "specific ongoing criminal activity." Its
focus is solely on police conduct, not on the subjective willingness or
proclivity of the defendant to commi?atﬁg crime; the defendant's guilt cannot
be inferentially established by the alacrity with which he participates in
activity created or suggested by the police.

It may very well be, as Judge Schwartz recently observed, that the
opinion in Hunter is at odds with the federal courts, the other forty-nine

states, the Florida Legislature, executive law enforcement, and the doctrine

of separation of powers. See Lewis v. State, 597 So.2d 842 (Fla. 3d DCA 1992)

(Schwartz, C.J., concurring specially). It may also be that the implications
of Hunter are incompatible with standard sting operations in Florida. ‘§gg
Lewis, n. 1 at 844. Nevertheless, as Judge Schwartz reluctantly concedes,
appeliate court judges are obligated to follow the ipse dixit of the Florida

Supreme Court. If Hunter represents the current law of Florida in regard to

the defense of entrapment, then the instant conviction should be reversed.




The true issue on this appeal is whether Hunter has been superseded sub

silentio by Herrera v. State, 594 So.2d 275 (Fla. 1992). In Herrera, the

majority opinion considered the constitutionality of section 777.201(2), Fla.

1

Stat.,” which was enacted in 1987 -- but which was not mentioned in Hunter.

Herrera was charged, inter alia, with trafficking in cocaine. The charges

resulted from a sting operation initiated by a confidential informant.
Herrera raised the affirmative defense of entrapment. At trial he sought a
jury instruction that the burden to disprove entrapment was on the state.
Instead, the trial court instructed the jury in accordance with section
777.201(2), that the defendant carried the affirmative burden to prove
entrapment.

The Herrera opinion specifically upheld the 1987 legislation against the
contention that it was violative of the due process clauses of the United
States and Florida Constitutions. Said the court:

-4
As stated earlier, the lack.of-predisposition to commit
the crime charged 1is an essential element of the
defense of entrapment. The predisposition to commit a
crime, however, is not the same as the intent to commit
that crime. As explained by the New Jersey Supreme
Court 1in its consideration of this issue, "predis-
position is not the same as mens rea. The former
involves the defendant's character and criminal
inclinations; the latter involves the defendant's state
of mind while carrying out the allegedly criminal act."
State v. Rockholt, 476 A.2d 1236, 1242 (N.J. 1984),
Requiring a defendant to show lack of predisposition
does not relieve the State of its burden to prove that

L Section 777.201(2), Florida Statutes (1987) reads:

(2) A person prosecuted for a crime shall be
acquitted if he proves by a preponderance of the
evidence that his criminal conduct occurred as a result
of an entrapment. The issue of entrapment shall be
tried by the trier of fact.




. the defendant committed the crime charged. The
standard instructions require the State to prove beyond
a reasonable doubt all the elements of the crime, and
we find no violation of due process 1in requiring
defendants to bear the burden of persuading their
juries that they were entrapped.
Herrera at 278.

Justice Kogan's special concurrence lamented the majority's failure to
discuss, or even mention, the objective entrapment analysis developed in Cruz,
G]osson,2 and Hunter. The concurrence attempted to limit the majority opinion
to subjective entrapment only, but succeeded in picking up only one supporting
vote for this view. Apparently, five members of the court were unwilling to
draw the objective-subjective dichotomy urged by the concurring opinion, and

Herrera's conviction, affirmed by the district court,3

was approved. Logic
combe]s the conclusion that if Hunter involved the issue of objective
. entrapment, so, then, did Herrera, since the latter case arose from a sting
operation initiated by law enforcementé Based on Herrera, I concur in the

= -

affirmance of Jerald's conviction,

2 state v. Glosson, 462 So.2d 1082 (Fla. 1985).

3 Herrera v. State, 580 So.2d 653 (Fla. 4th DCA 1991), aff'd, 594 So.2d 275

. (Fla. 1992).
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