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/ 

INITIAL BRIEF OF APPELLANT 

PRELIMINARY STATEMENT 

The lower court's record and the trial transcripts are 

numbered separately. References to the record will be desig- 

nated with t h e  prefix "R" and references to the transcripts 

will be designated with a "TR." A supplemental record on 

appeal includes the transcript of the partial trial of this 

case which resulted in a mistrial, various hearings and a tran- 

script of tape recorded statements Appellant gave police. Re- 

ferences to the supplement will be designated with the prefix 

" SR . " 



STATEMENT OF THE CASE AND FACTS 

Procedural Proaress Of The Case 

A Bay County grand jury indicted Darryl Bryan Barwick on 

April 2 8 ,  1986, for first degree murder, armed burglary, 

attempted sexual battery and armed robbery. (R 241-242) In 

November of 1986, Barwick was tried and found guilty as char- 

ged. (R 652-653, 678-684) On January 30, 1987, Circuit Judge 

W. Fred Turner sentenced Barwick to death in accordance with 

the jury's recommendation. (R 654, 678-688) This Court, on 

direct appeal, issued a decision reversing Barwick's judgment 

and sentence for a new trial. ( R  694-697) Barwick v.  State, 

547 So.2d 612 (Fla. 1989). 

The assistant public defenders who originally tried this 

case were reappointed for the new trial. (R 699) However, they 

moved to withdraw due to a conflict of interest. (R 710) Roy 

A. L a k e  was appointed to represent Barwick on February 9, 1990. 

( R  711) The retrial of this case was originally assigned to 

Judge Turner, but after his retirement, the case was reassigned 

to Circuit Judge N. Russell Bower. Judge Bower, on his own mo- 

tion, recused himself from the case. ( R  898) The chief judge 

assigned Circuit Judge Clinton E. Foster to the case on 

February 2 8 ,  1991. (R 8 9 9 )  

On June 5, 1991, Barwick moved to disqualify Judge Foster. 

( R  949-956) After a hearing, Judge Foster orally denied the 

motion to disqualify. (SR 40-67) Barwick, on June 7, filed a 

renewed motion to disqualify Judge Foster alleging the original 

and additional grounds. (R 975-981) Judge Foster entered a 
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written order on the motion to disqualify on the same day. (R 

989-995) On June 11, 1991, Barwick filed a petition for writ 

of prohibition concerning this issue which this Court denied on 

June 14, 1991. (Barwick v. Foster, Case No. 78,071) Judge 

Foster denied the renewed motion to disqualify on June 19, 

1991. (R 1002-1005) 

Due to an injury he received in an automobile accident, 

Lake was unable to continue representation of Barwick, and on 

February 5, 1992, the court appointed Robert T. Adams to t h e  

case. (R 1099-1100, 1114) 

Barwick proceeded to a jury trial on June 22, 1992. (R 

1167-1175, 1184-1185) The court declared a mistrial on the 

third day of the trial. (R 1183) Barwick filed a motion to 

dismiss on double jeopardy grounds which the court denied. (R 

1205-1214) A new trial commence on July 6 ,  1992. ( R  1215-1257) 

The jury found  Barwick guilty as charged and recommended a 

death sentence for the murder. (R 1236-12381 1254) On August 

11, 1992, Judge Foster adjudged Barwick guilty and sentenced 

him to death for the murder, to life for the armed burglary, to 

30 years for the attempted sexual battery and to life for t h e  

armed robbery. (R 1281-1299) In support of the death sentence, 

the court found s i x  aggravating circumstances: (1) a previous 

conviction f o r  a violent felony based on a 1983 conviction f o r  

sexual battery and burglary (R 1281-1282); (2) the homicide was 

committed during an attempted sexual battery (R 1282-1283, 

1306-1307); ( 3 )  the homicide was committed to avoid arrest (R 

1283); (4) the homicide was committed for pecuniary gain (R 
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1284, 1306-1307); ( 5 )  the homicide w a s  especially heinous, 

atrocious or cruel (R 1285); ( 6 )  the homicide was cold, calcu- 

lated and premeditated (R 1285-1286). Regarding mitigation, 

the court rejected all of the statutory mitigating circumstan- 

ces. (R 1287-1290) The court acknowledged the substantial evi- 

dence of Barwick's mental disturbance at the time of the crime 

but concluded his condition did not rise to the level of a sta- 

tutory mitigating circumstance and d i d  not constitute "a signi- 

ficant mitigating circumstance." (R 1287-1288) As to nonstatu- 

tory mitigating circumstances, the court found Barwick was 

abused as a child but decided this was not a mitigating circurn- 

stance. ( R  1290-1291) Additionally, the court acknowledged 

there was evidence that Barwick suffered some mental or emo- 

tional deficiencies. ( R  1291) 

Barwick filed his notice of appeal to this Court. (R 1309) 

Motion To Disqualify Trial Judge 

Barwick's motion to disqualify Judge Foster was heard on 

June 5 ,  1991. (SR 40-67) The motion alleged that Barwick had 

reasons to fear that he would not receive a fair trial with 

Judge Foster presiding because of extra-judicial conduct and 

statements indicating Foster had prejudged psychological issues 

critical to the defense and that the judge's concern for the 

county's finances were paramount to Barwick's ability to pre- 

pare his defense. (R 9 4 9 - 9 6 5 )  ( A  copy of the Motion For Disqua- 

lification Of Judge is reproduced in Appendix A, attached to 
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this brief) An affidavit containing the factual basis for the 

motion was attached to the motion. (R 358-362) (Appendix A )  

The substance of the affidavit contained the following: 

On February 2 8 ,  1991, Judge Foster had been assigned to 

handle this case after the retirement of Judge W. Fred Turner 

and after Judge N. Russell Bower recused himself on his own 

motion. (R 959) Barwick had pending at that time a second 

motion for interim payment of attorney's fees and a motion to 

appoint a psychiatrist to assist in preparing the defense. (R 

959) Judge Foster held a status conference on the case at 

which he asked if the case had been tried previously and 

whether a transcript of the trial was available. (R 959-960) 

After receiving affirmative answers, Judge Foster "repeatedly 

.....q uestioned the necessity of any further trial preparation 

or additional expert assistance." (R 960) At a hearing a few 

days later, April 2, 1991, Judge Foster, on his own motion, 

rescinded Judge Turner's previous orders appointing a defense 

investigator, a psychologist and a neurologist. The judge, at 

that time, said he would determine if any additional work would 

authorized at county expense. Although the court reappointed 

the neurologist, he did so at a fee of $150 an hour without in- 

formation as to the reasonableness of the fee. He did n o t  re- 

appoint the psychologist or investigator. (R 960) Addition- 

ally, Judge Foster refused to authorize interim fees for de- 

fense counsel e v e n  though Judge Turner had earlier granted an 

interim fee arrangement for counsel. (R 960) 
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Judge Foster's actions in denying the motion for appoint- 

ment of a psychiatrist were also detailed in the affidavit. (R 

961-962) The motion was filed because the defense psycholo- 

gist, Theodore Blau, Ph.D., had recommended obtaining the 

assistance of a psychiatrist to aid in the assessment of 

Barwick's mental impairments as they related to the issues in 

the case. No psychiatrist had been previously appointed. At 

the hearing on March 19, 1991, the prosecutor presented no 

argument but requested time to file a written memorandum. 

Judge Foster granted the State time to file the memorandum and 

gave the defense time to file a response. The prosecutor never 

filed a memorandum. On April 2 and April 19, 1991, the defense 

again raised the motion and the court again gave more time to 

the State to prepare a memorandum. Defense counsel learned 

that on May 14, 1991, a discussion between the prosecutor and 

the judge, in defense counsel's absence, occurred. At that 

time, the prosecutor told the judge a hearing on the motion 

would be needed. Instead, the court, on the same day, sum- 

marily denied the motion. (R 962) 

The final paragraph of the affidavit stated a comment 

Judge Foster made about the defense psychologist as told to 

defense counsel: 

15. I have recently been told that Judge 
Foster once made reference specifically to 
Dr. Blau, t h e  defense psychologist in this 
case, saying in substance that the doctor 
-- like other psychologists -- would say 
anything that t h e  party that hired him 
wished him to say. It is my information 
and belief that Dr. Blau h a s  never 
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testified before Judge Foster and that 
Judge Foster has never met Dr. Blau. 

(R 962) 

On June 5, 1991, Judge Foster heard the Motion For Disqua- 

lification Of Judge. (SR 40-67) The court evaluated each para- 

graph of the affidavit before denying the motion. (SR 40-67) 

Paragraphs one through nine essentially stated historical in- 

formation about the progress of the case. (R 958-959) (Appendix 

A )  Regarding paragraphs ten through 13, which concerned Judge 

Foster's rescission of orders Judge Turner entered for defense 

experts and an investigator and interim attorney's fees, Judge 

Foster ultimately ruled this was insufficient as a matter of 

law to support the motion. (R 989-1013) (Appendix B) (SR 45-52) 

The judge explained that he does not, as a practice, approve 

interim fees for attorneys. (SR 46-47, 49-52) At one point, as 

counsel explained that as a sole practitioner he needed interim 

fees, the Judge Foster said, "Then have you considered with- 

drawing from the case?" (SR 77) As to the allegation contained 

in paragraph 11 claiming Judge Foster questioned the need f o r  

further trial preparation since a transcript of the first trial 

was available, the Judge said he did not disagree, but he fur- 

ther said that he had the obligation to inquire and expedite 

the case. (SR 4 7 - 4 8 )  Judge Foster agreed with paragraph 12 of 

the affidavit that he had rescinded previous order appointing a 

defense investigator and defense experts on his own motion. (SR 

48-49) However, the judge added that he rescinded the orders 

with leave to resubmit orders that put more limitations on the 
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costs. (SR 4 8 - 4 9 )  The judge said he would review a transcript 

of the hearing where the orders were rescinded before ruling on 

the legal sufficiency of this paragraph. (SR 4 9 )  Later, in the 

written order the court referenced the transcript of the April 

2, 1991, hearing and denied that he had rescinded orders for 

all defense assistance in the case. ( R  990-991) (Appendix B) 

In paragraph 14, Barwick a l l e g e d  that Judge Foster sum- 

marily denied his motion for appointment of an psychiatrist 

after an ex parte communication with the prosecutor. (R 961- 

962) (Appendix A )  Judge Foster said this was insufficient to 

show prejudice, although his actions may have been error. (SR 

55-57 )  

Finally, the claim in paragraph 15 was that Judge Foster 

had said that the defense psychologist, like other psycholo- 

gists, "would say anything that the party that hired him wished 

him to say."  (R 963) At the hearing, defense counsel related 

the claim and stated that it showed prejudice toward his ex- 

pert, Dr. Blau, and toward the mental health issue which would 

be involved in the case. (SR 57) Judge Foster responded, 

THE COURT: Well, that, that, that could be, 
that could be. I do not know Dr. Blau. As 
far as I know he has never testified before 
me; he may have. But -- And I'm not get- 
ting into the truth of the matter, but I 
think it's insufficient when it's based 
totally on hearsay without identifying the 
source of it. 

(SR 57) At the close of the hearing, Defense counsel asked f o r  

a stay to seek the issuance of a writ from this Court, which 

the trial court denied. (SR 63-64) 
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On the afternoon of the day of the hearing on the motion 

to disqualify, Judge Foster telephoned defense counsel's office 

to schedule a hearing. (R 125) Since counsel's office was out 

of town and he had other matters scheduled the following day, a 

telephone conference was arranged for the next morning, June 6, 

1991. (R 125) At the telephone hearing, the prosecutor and 

Barwick were personally present in the Judge's chambers. ( R  

125-129) The Court advised defense counsel that he had re- 

ceived information that counsel, Roy Lake, had consulted with 

the public defenders who had represented Barwick on the pxe- 

vious trial but who had to withdraw due to a conflict of inte- 

rest. (R 125-126) Judge Foster also said he had been told 

that, in fact, the public defenders had prepared the motion to 

disqualify heard the previous day. ( R  125-126) Roy Lake 

replied that he had, indeed, consulted with the public defen- 

ders, Mr. Stone and Ms. Sutton, and that Barwick knew of this 

contact. ( R  127-128) L a k e  also objected to the procedures the 

judge was employing at the hearing. ( R  127) The judge respon- 

ded stating that he wanted to bring the matter to Barwick's 

attention and he wanted a determination made as to whether 

Lake's actions impacted on Barwick's representation. ( R  

128-129) 

On the next morning, June 7th, Barwick filed a renewed 

motion to disqualify Judge Foster and to place ex parte commu- 

nications on the record. (R 375-388) (Appendix C) The mo- tion 

alleged the grounds raised earlier and the following addi- 

tional grounds: (1) that Judge Foster disputed several factual 
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allegations during the hearing on the motion to disqualify on 

June 5, 1991; ( 2 )  t h a t  Judge Foster appeared angry and offended 

at t h e  June 5th motion hearing and at the  June 6th telephone 

conference which created more concern for Barwick about the 

judge presiding over his case; and ( 3 )  Judge Foster's actions 

surrounding the telephone conference and the ex parte communi- 

cation upon which he based it. (R 375-388) 

Shortly after noon on June 7, 1991, Judge Foster filed his 

order denying the original motion to disqualify him as the 

trial judge in the case heard on June 5th. (R 389-399) (Appen- 

dix B) Barwick filed a petition for writ of prohibition in 

this Court on June 11, 1991. Barwick v.  Foster, Case no. 

78,071. The petition included a copy of the June 7th renewed 

motion for disqualification, which was still pending in the 

trial c o u r t ,  for informational purposes. (R 130) This Court 

denied t h e  writ on June 14, 1991. Barwick v. Foster, Case no. 

78,071. On June 17, 1991, Judge Foster heard t h e  renewed 

motion to disqualify and orally denied it. (R 124-148) The 

court filed a written order on June 19, 1991. (R 1013) (Appen- 

dix D) 

Jury Selection 

During jury selection, the State used a peremptory chal- 

lenge on a black prospective juror. (TR 138-139) The prosecu- 

tor immediately volunteered three reasons: (1) she was the 

first cousin of Tony Peace, who was a Panama City police 

officer discharged f o r  dishonesty; ( 2 )  another assistant s t a t e  
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attorney wrote a note on the jury 

the juror had been in some kind o 

list that he 

trouble: and 

believed that 

( 3 )  she has a 

speech impediment which the prosecutor suggested might also 

reflect her intelligence and affect her ability to communicate 

with other jurors. (TR 138-139, 153-154) Defense counsel ob- 

jected that these reasons were not valid and were not supported 

by the record. (TR 140-142, 148-152) The only fact established 

through questioning of Peace was that she was the first cousin 

of Tony Peace, (TR 131) The court allowed the peremptory chal- 

lenge of the juror solely on the basis of her being Tony 

Peace's cousin. (TR 150-153) 

Guilt Phase 

Rebecca Wendt shared an apartment with her sister, Michael 

Ann Wendt, and worked as a waitress in the nearby Mexican Res- 

taurant in March of 1986. (TR 203-206). Their apartment was 

located in a one-story complex in Panama City. (TR 204-205). 

On March 31, 1986, their younger brother and sister were visit- 

i n g  for their spring break. (TR 206). Michael picked up her 

brother and sister at the airport on the night of March 30, 

1986, and they stopped at the restaurant where Rebecca was 

working to eat. (TR 2 0 7 ) .  Michael later picked up Rebecca from 

work since she did not have a driver's license. (TR 208). 

Rebecca did not have a bank account, since she had moved down 

to the area only a month earlier, and she kept her money in her 

purse. (TR 209). On the morning of March 31st, Michael planned 

to take her visiting brother and sister to the beach. (TR 2 0 9 ) .  

- 11 - 



Joann Parello, a friend of Michael's, a l so  went with them. (TR 

209). They went to Ft. Walton rather than Panama City because 

there was a water slide in Ft. Walton. (TR 210). They left in 

Michael's friend's car about 1O:OO in the morning. (TR 210). 

Rebecca was sunbathing on the grass in front of the apartment. 

(TR 210-213). Michael returned to the apartment about 8:OO 

that night. (TR 214). There were no lights on inside the 

apartment. (TR 214). The cord of t h e  television was in the 

doorway. (TR 214). Michael and Becky frequently watched a 

television program at noon during the day. (TR 211). When 

Michael attempted to open the door, they found the door un- 

locked. (TR 214). Michael turned the lights on in the apart- 

ment and saw popcorn, broken glass, and other items in the 

apartment in disarray. The contents of Rebecca's purse were 

also on the floor. (TR 214). There was a red stain on the car- 

pet  which appeared to be blood. (TR 215). With the help of a 

neighbor, Michael and Joann checked through the apartment and 

found Rebecca's body in the bathroom, wrapped in a comforter 

from Michael's bed. (TR 215). 

Investigator Frank McKeithen testified about his observa- 

tions at the apartment. (TR 240-264). He found Rebecca Wendt 

lying on the bathroom floor, partially wrapped in a bed comfor- 

ter. (TR 243). She was wearing a turquoise two-piece bathing 

suit; the top was pulled down to her mid section and the bottom 

was pulled down in the back. (TR 243). She had suffered stab 

wounds. (TR 243). There was blood at various places throughout 

the interior of the apartment. (TR 2 4 3 - 2 4 4 ) .  He found some 

- 1 2  - 



partial footprints on the floor in blood. (TR 244). There were 

also bloody fingerprints on the some items out of the purse and 

wallet. (TR 244). There was a partial footprint on the tile of 

t h e  bathroom floor and on the comforter on the body. (TR 244). 

Over defense objections, a video of the crime scene was kntro- 

duced into evidence. (TR 261-263). Additionally, numerous pho- 

tographs were introduced. (TR 245-279). 

Associate medical examiner, Dr. Terrance Steiner, perfor- 

med the autopsy on Rebecca Wendt. (TR 426, 439-443). His exa- 

mination found 37 stab wounds and several cuts to t h e  hands 

that were incised wounds where a blade had been drawn across 

the fingers. (TR 447-448). He examined swabs from the oral, 

vaginal, and annal areas for the presence of spermatizoa and 

found none. (TR 4 4 6 ) .  He found no evidence of s e x u a l  contact. 

(TR 447). The victim had a blood alcohol level of .01, which 

is equivalent to about half a beer. (TR 447). There were five 

knife wounds to the neck, eight to the left chest, eight to the 

left breast, six to the right chest area, two to the left arm, 

two to the right arm, one to the left wrist, one below the 

breast bone, and two in the upper-left abdomen. (TR 450). 

There were scratch marks where the  tips of the knife of the 

wound moved over the skin without raising the knife again for 

penetrating to another wound. (TR 450) He characterized the 

slicing wounds across the hands as defensive wounds. (TR 

452-453) The life-threatening wounds were to the neck, one of 

them cutting the left cataroid artery. (TR 455). Five of the 

eight wounds to the l e f t  breast punctured into the chest ca- 
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vity, causing air to be pulled into t he  chest cavity and loss 

of breath. (TR 455-456). Two wounds to the abdamen penetrated 

the liver. (TR 457). Steinex was of the opinion that the wound 

penetrating the left chest was the first wound, since most of 

the blood was found inside the left chest area. (TR 458-459). 

Rebecca Wendt died from shock due to blood loss because of the 

multiple stab wounds. (TR 463) Steiner believed a knife-life 

instrument with a blade of about 5 1/2 inches produced the 

wounds. (TR 462). He stated that the victim would have gone 

into shock within three to ten minutes if the first wound was 

the one to the chest area. (TR 461) If the first wound was the 

one cutting the aorta, the blood loss would have occurred more 

rapidly, and shock could have been as quickly as one and one- 

half minutes. (TR 461) Approximately three to a maximum of ten 

minutes would have elapsed before death would have occurred. 

(TR 461-462) 

Three witnesses testified to their observations at the 

apartment around the time of the homicide. Laura Raffield also 

lived in the apartment complex. (TR 216-217) During the morn- 

ing hours of March 31, 1986, Raffield observed one of the Wendt 

girls sunbathing in front of her apartment. (TR 219) About 15 

minutes until noon, the Wendt g i r l  got u p  and went into her 

house. (TR 219) Raffield left her apartment around 1:OO p.m. 

(TR 2 2 0 )  She returned about 2:30 p.m. (TR 220) She did not 

see the girl outside at that time. (TR 220) Tim Cherry, who at 

the time of trial was Michael Ann Wendt's husband, was a lieu- 

t e n a n t  in the Coast Guard and living in Virginia, in March of 
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1986. (TR 221-223) He grew up with Michael Ann and Rebecca and 

was a classmate in highschaol. (TR 220) At approximately 1:30 

p.m., Cherry telephoned the apartment to talk to Michael Ann. 

(TR 223-224) There was no answer. (TR 224) Suzanna Capers 

also lived in the same apartment complex. (TR 228-230) Her 

apartment was at the opposite corner from the Wendt's apart- 

ment. (TR 230-231) Capers was also sunbathing by her apartment 

on March 31, 1986. (TR 229-231) She began sunbathing around 

12:30. (TR 231) She observed a man walking around the apart- 

ment complex. (TR 230, 232) She saw him a couple of times. (TR 

232) Once she saw him walking toward the Wendt's apartment. 

Another time he stood and stared at her .  (TR 232) She became 

somewhat suspicious. (TR 232) He pointed toward the Wendt 

girl's apartment as if he was indicating a direction toward her 

apartment. (TR 232) Capers continued reading her book for a 

few minutes, and she saw him again walking into the woods. (TR 

233) He was coming from the direction of the Wendt's apart- 

ment. (TR 233-235) Fifteen to thirty minutes elapsed from the 

time she saw him pointing toward Rebecca Wendt's apartment and 

the time s h e  saw him walk back to the wooded area. (TR 236) 

She gave a description to Investigator McKeithen of a man of 

medium height, blond hair, wearing a blue tank top and blue 

jeans. (TR 236-237) She estimated his weight at 185  lbs. (TR 

2 3 7 )  She d i d  not remember t h e  kind of shoes he wore. (TR 2 3 7 )  

She identified Darryl Barwick in court as the man she observed. 

(TR 237-238) 
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Investigator McKeithen inspected the area of the woods 

where Capers indicated the man had walked. (TR 272-273) .  In a 

sandy spot, McKeithen found a number of footprints. (TR 273). 

He observed the tread design and noted the word "Nike" in the 

bottom of it. (TR 273-274). One of the footprints had a tread 

design similar to the one of footprints found in the apartment. 

(TR 273). The print in the apartment had a circle in it and 

some wavy lines. (TR 273). The tracks in the sand appeared to 

be similar and contained the word "Nike" in the bottom of the 

sole. (TR 273, 274-279). 

On April 1, 1986, McKeithen asked Barwick to come the 

sheriff's office for questioning. (TR 280-281) Barwick agreed, 

and after McKeithen read him his Miranda rights, Barwick gave a 

statement detailing his activities on the day of the homicide. 

(TR 282-284) An initial statement w a s  not recorded, but the 

substance of it was repeated on tape. (TR 283-284)(the record- 

ing was admitted as Exhibit 52 and a transcript appears in the 

supplemental record SR 304-309) Barwick said he spent the 

night of March 30th at his g i r l  friend's house. (TR 284)(SR 

304-305) Between 5:30 and 6:OO a . m . ,  Barwick drove to his 

parent's house where he lived. (TR 284)(SR 305) His sister, 

Lovie Barwick, was talking on the telephone to their father who 

was o u t  of town. (TR 284)(SR 305) Barwick then talked to his 

father who gave him instructions fo r  the day's work. (TR 2 8 4 )  

(SR 3 0 5 - 3 0 6 )  Barwick worked for his father's concrete 

construction business. (TR 2 8 4 )  He dressed for work in blue 

jeans, a blue tank top, a b l u e  checkered shirt, brown work 
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boots and an arange cap. (TR 284)(SR 305) After he and a co- 

worker completed the work, Barwick returned home about 11:30 

a.m. (TR 2 8 4 - 2 8 5 ) ( 5 8  305-307)  Vickie Burns was there, and 

after talking to her briefly, Barwick picked up chicken at 

Church's Chicken. (TR 285)(SR 307) He ate at home and took a 

shower around 1:OO p,m. (TR 285)(SR 307) A short time later, 

he left to meet his girl friend. (TR 285)(SR 307) Barwick told 

McKeithen that he had owned a pair of Nike tennis shoes, but he 

had thrown them away the previous Saturday. (TR 286)(SR 307- 

308) He denied any involvement in the murder. (SR 308) 

Investigator McKeithen arrested Barwick for the homicide 

on April 15, 1986. (TR 294) On that day, Barwick confessed t o  

stabbing Rebecca Wendt. (TR 294-305)(a tape recorded statement 

was admitted at trial as Exhibit 54 and transcript appears in 

the supplemental record SR 310-338) He said he went by Russ 

Lake Apartments about 12:15 p.m. as he drove to Church's 

Chicken to get something to eat. (SR 312) On his way back, he 

saw a woman in a bikini sunbathing. (SR 313) After parking h i s  

car at home, Barwick walked back to the apartments. (SR 313) 

He walked passed the woman three times, and the third time, he 

walked into her apartment. (SR 313-314) The door was open, and 

she was sitting on a couch watching television. (SR 314) 

Barwick was wearing blue jeans, a white tank top, baseball bat- 

ter's gloves and Nike sneakers.(SR 314) He also had a small 

knife in his pocket which he described as a tomato knife with a 

white handle and a serrated edge. (SR 314-315, 327-328) As 

Barwick walked inside, the woman jumped up and yelled, "Get 
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out." (SR 315) He pushed her down and said he would leave in a 

few minutes. (SR 315) She struck Barwick, and he pulled the 

knife and s a i d ,  "Don't want to hurt you.  I can l e a v e  in a few 

minutes; don't give me no trouble." (SR 334) He then dumped 

her purse and picked up her wallet. (SR 334) Barwick said his 

o n l y  intent was to steal something; he denied any intent to 

rape. (SR 315-318) She struck Barwick two or three more times. 

(SR 334) Barwick stabbed her, and they struggled, l o s t  their 

balance and fell to the floor. (SR 334-335) She continued hit- 

ting him and he continued stabbing her. (SR 335) Barwick told 

the detectives, "[IJt's like I lost control. I, I couldn't, I 

didn't, I, I wanted to stop, I knew I did, you know, like I was 

wrong, but I couldn't," (SR 329) 

After the stabbing, Barwick thought of hiding t h e  body. 

(SR 316-317) He said he rolled her in a blanket and carried 

her to the bathroom. (SR 316-317) Realizing that he could n o t  

carry the body from the apartment undetected, Barwick left. (SR 

316-317) He walked through the woods to the lake across the 

street from the apartments and threw the knife into the lake. 

(SR 320) He proceeded to his house, showered and, later, threw 

his clothes and shoes in a dumpster. (SR 321-324) 

A state crime laboratory analyst, Sue Livingston, examined 

the comforter found wrapped around the body. (TR 402, 407-408, 

414-417). She f o u n d  blood stains on the comforter and one 

semen stain. (TR 415-416). A blood typing on the semen stain 

showed that it came from a person with "0" type blood with the 

enzyme PGM-2. (TR 416-417). Livingston a l s o  typed a known sam- 
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ple of Darryl Barwick's blood and saliva. (TR 405-406, 408- 

414). She determined that Darryl is a type "0" secretor and 

his blood also contains the enzyme PGM-2. (TR 413). Livingston 

further testified that approximately two percent of the popula- 

tion have blood-type "0" with the enzyme PGM-2, and are also 

secretors. (TR 418). She further explained that this testing 

showed that Darryl Barwick was within the group of approxima- 

tely two million men who could have deposited the semen on the 

comforter. (TR 420). 

Tim Cherry, Michael Ann's husband (boyfriend at the time 

of the murder), testified he visited Michael Ann for a weekend 

and stayed in her apartment in February of 1986. (TR 223-225) 

Over a hearsay objection, he testified that he has blood type 

" A " .  (TR 224-225) 

Penal ty  Phase A n d  Sentencing 

The State and the defense called several additional wit- 

nesses during the penalty phase of the trial. Three witnesses 

testified for the State. (TR 609- 634) Melissa Dom testified 

about the sexual battery committed upon her which resulted in 

Barwick's conviction in 1983. (TR 609-621) Barwick's sister 

and brother testified about statements Barwick made to them 

about the homicide. (TR 622-634) Eleven witnesses testified 

for the defense. These included Darryl's mother, father, 

sisters, brother, probation officer and four mental health 

experts. (TR 635-888) 
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In 1983, Darryl was convicted of sexual battery and bur- 

glary of a dwelling with an assault. (TR 620-621) Melissa Dorn, 

the victim in that case, testified about the offense. (TR 609- 

620) She was cleaning her apartment, and around noon, she had 

just returned inside after hanging clothes on her clothesline. 

(TR 610-611) She had sat down for a minute when she heard a 

noise in her kitchen. (TR 611-612) A man was standing in her 

kitchen. (TR 612) He wore shorts, tennis shoes, a mask, and 

gloves. (TR 612) He held a butcher knife from her kitchen, and 

she later learned, he also had a buck knife which he apparently 

brought with him. (TR 615) Dom w a s  forced into her bedroom 

where the sexual battery took place .  (TR 613-615) She convin- 

ced the man to remove his mask during the assault. (TR 613-614) 

Before he left, he threatened to kill her if she reported the 

offense to the police. (TR 616) The man said he would help her 

if she became pregnant, and he left. (TR 619-620) Dorn identi- 

fied Barwick as the man who committed t h e  crime. (TR 618-619) 

Lovey and William Barwick, Darryl's sister and brother, 

testified to statements Darryl allegedly made to them about the 

homicide. (TR 622-634) Darryl admitted the homicide to his 

sister. (TR 622-626) When the prosecutor asked Lovey Barwick 

if Darryl said why he killed the victim, she stated that Darryl 

said either she or he fell back during the struggle and he 

"knew he had to do it." (TR 624-626) William Barwick said 

Darryl also confessed to h i m .  (TR 628-629)  Darryl told him 

that the victim took his mask off during the struggle and 
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Darryl s a i d  he killed her because she could identify him. (TR 

629-630) 

Darryl's brother and sisters described their family ex- 

periences growing up with their father, Ira Barwick. (TR 635, 

6 4 9 ,  822) Their father's extreme, violent outbursts and physi- 

cal abuse permeated their lives. Ira Barwkck's i d e a  of disci- 

pline was to beat his children with his fist, a piece of wood, 

a shovel or a steel bar. (TR 640, 646, 647, 651-653, 727, 734- 

7 3 5 )  Ira Barwick, himself, testified about his discipline of 

Darryl: 

Q. Can you tell us particularly as it 
relates to to Daryl, was there discipline 
in your home as this young boy was growing 
up? 

A .  (No response) 

Q. By that I mean, how d i d  you make him do 
what you thought he ought to do, particu- 
larly Daryl? 

A .  Well, I told one to do something he 
better done it. 

* * * * 
Q. And when you say you are telling him 
something do do, he better do it, what 
happens in your home or about the home or 
even perhaps at work i f  he didn't do what 
you told him to do? 

A. Put one on him. 

Q. And you are 6 5 ,  you're my vintage. What 
do you mean when you say you p u t  one on 
him? 

A .  Well, if I hit him right quick, I hit 
him, if I didn't I got something to h i t  him 
with. I tear his butt up,  in other words. 

* * * * 
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Q. When you say you tear them up, did you 
ever use anything other than your hand? 

A. Two-by-fours, anything I could get my 
hands on. 

A. If I could get one. 

Q. How about ... what's that re-bar stuff, 
that reinforcing bar? 

A. Yeah, steel. 

Q. Steel reinforcing bars. Do you recall 
using one of them? 

A. No, not right off, I don't. Hit him 
with a two-by-four. 

Q. Do you recall any occasions in your home 
when he was a youngster wherein he became 
unconscious? 

A. I knocked him out. 

Q. You knocked him out? 

A .  Yeah. 

* * * * 

Q. You didn't think it was wrong to be 
h i t t i n g  with two-by-fours and knocking him 
out? That's n o t  wrong to you? 

A. Yeah. No, if I told him to do something 
or didn't do something, he didn't do it 
quick enough, I don't think it's wrong. 

Q. Not only if he didn't do it but if he 
didn't do it quick enough, that was wrong 
too? 

A .  That might be, yeah. 

Q. During that period of time, I'm talking 
about younger years, did one of your boys 
have to be taken to the hospital, to the 
doctor, because you hit him with a shovel? 

A. I imagine G l e n  d i d .  
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Q. Did you really hit Glen with shovel? 

A. Hell, yeah, I got mad. 

(TR 726-730) 

Lovey Barwick testified that a11 the children were "always 

real scared of our father." (TR 637) None of the family mem- 

bers, including the children's mother, was spared from Ira 

Barwick's beatings. (TR 637-638) Because Darryl and her bro- 

thers worked with their father, starting when they were seven 

or eight years-old, they were sometimes beaten more often. (TR 

6 4 4 )  Lovey described one incident when Darryl, who was in the 

sixth or seventh grade, ran from his father wearing one  shoe. 

(TR 637-638) Their father chased him down, but Darryl refused 

to get into the car unless his father promised not to beat  him. 

(TR 637) Ira usually punished the children. (TR 637) As Lovey 

stated" 

Well, my father worked but my mom would 
always tell my father about things we did 
during the day so when he came home he 
would usually punish us, which was n o t  the 
normal spanking with a belt or whatever 
across your behind. It was, you could get 
slapped or just depends o n  however he felt, 
if he was angry ... I've had black e y e s ,  
just varied. 

(TR 637) Ira would hit the children in the face with his fist 

or beat them with whatever might be available. (TR 647) Lovey 

described being beaten on her birthday with a piece of wood 

from an old bed headboard. (TR 640) She suffered a black eye .  

(TR 640) When asked if she ever told anyone about the beat- 

ings, Lovey said, 
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No, we didn't talk about it because it was 
just a normal thing in our family. 

* * * * 
I don't know [why], I guess we all loved 
our father and we just didn't think it was, 
you knowl like I said, when you got in 
trouble you always covered, you know. Your 
mama says, you go to school, you lie, say 
something else happened if somebody asks 
you. 

(TR 643) 

William Barwick was about  two years older than Darryl, the 

youngest of the Barwick children. (TR 649-650) He testified 

that his father would come home angry and vent it on his 

family. (TR 6 5 0 )  All of the children were whipped with various 

objects or hit with their father's fists, (TR 650-652)  Ira 

Barwick also struck his wife; William said he had seen her 

knocked down and her eyes blackened. (TR 656) William descri- 

bed being beaten with a guitar until it broke and his father 

continuing to beat him with the broken end of the guitar. (TR 

651-652) The broken pieces of wood stuck and drew blood as 

William was h i t .  (TR 651-652) William also remembered when 

his older brother was hit with a shovel and required medical 

attention for the cut. (TR 652) William and Darryl began work- 

ing with their father in his concrete finishing business when 

William was about seven or eight years-old. (TR 7 2 6 )  On a job 

site, their father once used a three-foot piece of steel 

reinforcement bar to beat Darryl and William. (TR 653) William 

witnessed the time when his father knocked Darryl unconscious. 
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(TR 653-654) Darryl was punched, knocked down i n t o  a rocking 

chair and fell to the floor unconscious. (TR 653) 

Ira  Barwick left his wife and family for another woman for 

a period of time when Darryl and William were preteens. (TR 

655) He returned, but he was not consistently in the home, (TR 

656) His return a l so  meant a return of his violent outbursts. 

(TR 656) Having seen his father's violent behavior toward his 

mother, William was scared. (TR 656) Upon hearing that his 

father was coming home, William found his father's rifle, 

loaded it and kept it in his room. (TR 656-657) H i s  father 

came home, found the rifle and became enraged. (TR 657) 

William fled and heard a gunshot as he ran. (TR 657) When 

William came back home two days laterr he learned his father 

had s h o t  into the floor of the house. (TR 657-658) After this 

incident, an older sister, Janice Santiago, who was then mar- 

ried to a police officer, called HRS for William and Darryl's 

protection. (TR 825-8271 I r a  Barwick said he attended sessions 

with mental health professionals about how the children were 

treated (TR 728-729), but when asked if he changed his methods 

of discipline, Ira testified, "Well, I didn't think anything 

was wrong." (TR 729) 

The Barwick family's neighbors were aware of the abusive 

beating the Barwick children suffered at the hands of their 

father. (TR 815-816) Sheila Morgan lived across t h e  street 

from the Barwick residence. (TR 815) She testified that Ira 

Barwick would beat the children in front of their house or in 

the carport. (TR 816) Finally, three men in the neighborhood, 
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including Morgan's husband, talked to Ira Barwick about the 

beatings. (TR 816-817) Morgan s a i d  s h e  no longer saw Ira beat- 

i n g  the children. (TR 820) However, she assumed the beatings 

continued because the children were still seen with bruises. 

(TR 820-821) 

Darryl's mother, Ima Barwick, confirmed the violence in 

the family. (TR 858) She said her husband beat the children 

with his hands and other objects. (TR 858) Sometimes, her hus- 

band beat her as well. (TR 858-859)  As she explained, ''I 

couldn't butt in." (TR 8 5 9 )  When asked why she stayed in this 

abusive home, she responded, "Well, I wanted to keep my chil- 

dren, my family together." (TR 8 5 9 )  

Dr. Clell Warriner, a clinical psychologist, first evalu- 

ated Darryl in 1980, when Darryl was 13-years-old. (TR 828-  

831). He had been referred for an evaluation because of some 

minor sexual misconduct charges pending against him in Duval 

County Court. (TR 831). Warriner saw Darryl again in 1983, 

because of a sexual battery charge. (TR 832). Finally, he 

evaluated Darryl a third time in 1986, as a result of the homi- 

cide charge. (TR 833-834). Warriner candidly admitted that his 

evaluation of Darryl in 1980, was wrong. (TR 835). At that 

time, he believed Darryl would be capable of correcting his 

behaviors (TR 835). In 1983, Warriner concluded that Darryl 

was a seriously disturbed individual and diagnosed him as psy-  

chopathic sexual deviant. (TR 835-836). He explained t ha t  a 

psychopathic sexual deviant is someone with a psychological 

sexual disfunction which is characterized by escalating amount 
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of violence used in the commission of sexual crimes. (TR 8 3 8 ) .  

Warriner stated that in the 3 0  years of his experience practic- 

ing psychology, Darryl was only the third person he had seen 

with this diagnoses. (TR 839-340). This mental condition is 

extremely rare. (TR 839). Sufferers of this condition exhibit 

behaviors of a escalating and uncontrollable incidence of 

aggressive sexual behavior. (TR 839). Warriner described the 

problem as a compulsive, obsessive behavior. (TR 8 4 0 ) .  The 

sexual psychopath has a build-up of intensity, and the process 

in their brain is such that the only way to relieve this pres- 

sure or anxiety is to conduct these acts. (TR 840). When the 

person is relaxed, their behavior becomes within the normal 

parameters until the intensity builds up. (TR 841). Then, the 

obsessive thought patterns and compulsive behavior cycle begins 

again. (TR 841). Warriner also describes the dissociative be- 

havior. (TR 841-842). He stated that a person suffering from 

this condition learns to deal with traumatic events by separat- 

ing themselves from their body. (TR 8 4 2 ) .  It's a defense 

mechanism to deal with severe trauma and pain. (TR 8 4 2 - 8 4 3 ) .  

Children who have been severely beaten develop the ability to 

dissociate as well as those who suffered other types of trauma. 

(TR 8 4 2 - 8 4 3 ) .  Warriner also was of the opinion that Barwick's 

condition was untreatable. (TR 844-84s). 

James Beller, an associate of Clell Warriner's, also 

examined Darryl. (TR 7 7 4 - 7 7 7 ) .  Beller administered a full 

battery of neuro-psychological tests on Darryl. (TR 7 7 7 - 7 7 9 ) .  

He found that Darryl suffered from a serious temporal lobe 
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deficit -- a learning disability he suffered from birth. (TR 

780-781). Darryl also had a significant memory problem. (TR 

781). B e l l e r  did find t h a t  Darryl's IQ was in the average 

range. (TR 781). AS a result of his brain damage, Barwick 

would have difficulty integrating information. (TR 781). 

Beller also concluded that Darryl's abusive childhood had 

seriously distorted his personality (TR 7 8 4 ) .  The abuse had 

turned him into an abnormal person who could not function in 

the manner society accepts as  normal. (TR 784). He diagnosed 

Darryl as a psychopathic sexual deviant. (TR 784-785). He 

noted these people are typically from abused or deprived child- 

hood situations. (TR 785). Their feelings are not available to 

them, and they tend to act out with alcohol, drug abuse, sexual 

deviancy or violence against themselves or others. (TR 785). 

These people are extremely impulsive people. (TR 785). 

Darryl's history exhibited the symptoms for this condition. (TR 

785). His counseling began at age 13. (TR 785-786). Darryl 

also suffered from dissociative experiences where he would se- 

parate himself from his behavior, and he would depersonalize 

his behavior. (TR 786). He would also suffer flashbacks of 

traumatic experiences. (TR 786-787). Someone who is having a 

dissociative experience merely exchanges one reality for ano- 

ther. (TR 787). This is a defense mechanism to avoid the nega- 

tive of reliving some prior trauma. (TR 787-788). 

Darryl talked to Beller at length about the crime and his 

mental condition and feelings during the criminal episode. (TR 

788-790). Barwick's behavior during the episode was consistent 
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with the personality disorder Beller diagnosed. (TR 789). 

Barwick said that he walked through the open apartment door, 

and saw the lady sitting on the sofa.  (TR 7 8 9 ) .  She panicked. 

(TR 7 8 9 ) .  Darryl said he also panicked. (TR 790). He tried to 

reassure her. (TR 790). She hit Darryl in the chest and slap- 

ped and grabbed his hand. (TR 7 9 0 ) .  They fell and Darryl hit 

his head. (TR 790). The woman fell on top of him. (TR 7 9 0 ) .  

She screamed and hit him. (TR 790). They struggled and ended 

up in the kitchen. (TR 790). Darryl reached on the table and 

grabbed an object and began hitting her with it. (TR 790). He 

later realized it was a knife. (TR 7 9 0 ) .  He struck her a f e w  

more times. (TR 790). He p u t  her body in the bathroom. (TR 

7 9 0 ) .  Darryl s a i d  he d i d  not rape her. (TR 790). Darryl said 

he was confused, he did not understand why she  was hitting him. 

(TR 7 9 0 ) .  He had become angry. (TR 790). He had hurt his head 

when he fell. (TR 7 9 0 ) .  He said he felt as if he wasn't really 

present during this episode, that he was watching himself do 

these acts. (TR 7 9 0 ) .  It was as if he was not present .  (TR 

790). He s a i d  this type of behavior happens to him every time 

he gets angry. (TR 790). A bad part of him has no feelings and 

later the good part of him feels bad knowing that h i s  behavior 

has been wrong. (TR 7 9 0 ) .  Darryl said he learned to separate 

and depersonalize his feelings as a result of the beatings he 

received from his father. (TR 791). He said his father was 

extremely violent and would beat him one minute and then the 

next minute, t e l l  him he was sorry. (TR 791). Darryl concluded 
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he was much like his father, good one minute and bad the n e x t .  

(TR 791). 

Darryl described a beating he received in the sixth grade 

where his father cracked his head. (TR 791). His father took 

him out of school for a week and t o o k  him to the mountains for 

him to recover. (TR 791). Darryl's head had to be shaved so 

the cut could be treated. (TR 791). His father usually hit him 

with a bat, a stick, or anything that wouldn't break. (TR 791). 

Darryl also learned not to yell or scream when he was being 

beaten; he remained silent. (TR 791). He knew that if he yel- 

led in pain, his father would beat even more severely. (TR 

791). 

Regarding the homicide, Darryl description fit Beller's 

diagnoses of psychopathological sexual deviance in experiencing 

depersonalization of his behavior and reality. (TR 792). 

Darryl said he knew it was wrong, he was scared, but he could 

not control himself. (TR 792). Beller also explained that 

schizoidial people have a difficult time relating to people. 

They have a split reality. (TR 799). Their internal states are 

not integrated with their external. (TR 799). They are very 

distant from their feelings. (TR 799). Any negative feelings 

that might exists are repressed out of their consciousness. (TR 

799). Beller a l s o  noted that Darryl is obsessive-compulsive in 

his behavior. (TR 802). Beller was of the opinion that Darryl 

lost control of his behavior before he ever entered the 

apartment. (TR 802-804) .  Darryl lost control resulting in the 

homicide. (TR 804). 
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Lawrence Annis, a clinical psychologist, examined Darryl 

in 1986. (TR 675, 679, 6 8 8 ) .  Darryl was 19-years-old at the 

time of the examination. (TR 6 8 8 ) .  As a result of his testing 

and evaluation, Annis concluded that Darryl did not suffer from 

a major mental disorder. (TR 683-684). Based on the history of 

violence perpetrated on Darryl during his childhood years by 

his father, Annis did find a great deal of anger and frustra- 

tion in Darryl's mental makeup. (TR 686-688). He concluded 

that Darryl did meet the criteria for anti-social personality 

disorder and many of the criteria for mentally disordered sex 

offender. (TR 689-706). Annis testified that Darryl's mental 

condition did n o t  qualify for the two statutory mitigating cir- 

cumstances. (TR 716). However, Darryl did report hearing 

voices. (TR 690-691). Annis said this could occur from three 

possible sources: (1) organic brain damage, ( 2 )  peripheral da- 

mage to the ears, and ( 3 )  schizophrenia. (TR 691). Annis did 

not diagnose Darryl as psychotic or suffering from schizophre- 

nia. (TR 693-695). 

Harry McLarin, a forensic psychologist, also examined 

Darryl in 1986. (TR 741-744). He testified that Darryl was 

quite cooperative during the testing interviews, (TR 7 4 6 ) .  

McLarin concluded that Darryl was of average intelligence. (TR 

7 4 7 ) .  He also determined that Darryl had some brain damage 

disfunction manifesting itself in learning disabilities. (TR 

748). He concluded that Darryl was n o t  psychotic. (TR 748). 

Darryl did suffer from a personality disorder. (TR 749-751). 

He said that Darryl told him that once the aggressive behavior 
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started, he could not control himself. (TR 751). The 37 stab 

wounds to the body oE the victim reflect a loss of control. (TR 

752). McLarin admitted that it also could mean a very delibe- 

rate continuation of the assault. (TR 7 5 2 - 7 5 3 ) .  Anti-social 

personality disorder is McLarin's primary diagnoses of Darryl. 

(TR 7 5 3 ) .  He concluded that Darryl did fit the criteria a€ a 

mentally disordered sex offender. (TR 754-755) .  On cross- 

examination, McLarin defined a personality disorder is a form 

of a mental disorder which is more like exaggerated personality 

traits. (TR 761). These personalities tend to be rigid and 

cause a person to have difficulty later in life. (TR 761). 

Such a disorder is not as severe as a biogenetic disorder such 

as schizophrenia. (TR 761). McLarin concluded that at the time 

of the crime, Darryl, even though suffering from a personality 

disorder, was n o t  under the influence of an extreme mental or 

emotional disturbance. (TR 7 6 7 ) .  

James Hord, another clinical psychologist, also examined 

Darryl. (TR 846-848). He examined him in 1986 to perform a 

competency evaluation. (TR 8 4 8 ) .  He concluded that Darryl was 

of average intelligence. (TR 851). The results of the MMPI 

showed Darryl to have considerable schizoid thinking. (TR 851). 

This suggested a very unsettled and unstable person. (TR 851). 

Hord concluded Darryl was a very disturbed individual. (TR 

851). 

Finally, Ralph Walker, a psychiatrist, examined Darryl in 

1992. (TR 8 7 1 - 8 7 2 ) .  Walker diagnosed Darryl as having inter- 

mittent explosive disorder, which is a condition where the i n -  
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dividual has a loss of control of anger and temper and frequen- 

tly black o u t  during this period of time. (TR 875). The person 

explodes and becomes violent. It's difficult for them t o  stop 

what they are doing, or for other people to stop them. (TR 

875). Walker concluded that Darryl suffered such an explosion 

when the victim began t o  strike him during the offense. (TR 

876). He became temporarily unaware of what was going on and 

unable to control his behavior. (TR 876). This is consistent 

with someone who has a dissociative behavior. (TR 876-877). 

The person loses contact with reality. (TR 877). The ability 

to disassociate is common in people who were abused as chil- 

dren. (TR 876-877). A part of Walker's diagnoses was also 

bipolar disorder of the manic type. (TR 877). Darryl suffers 

from extreme mood swings. (TR 877-878). Walker also described 

a psychopathic sexual deviant as someone who loses control over 

and a c t s  on his s e x u a l  behavior. (TR 8 8 0 ) .  As Walker ex- 

plained, the difference between someone fantasizing about cer- 

tain sexual behavior and acting on those impulses. (TR 880- 

881). The person who has been abused as a child frequently 

identifies with his abuser. (TR 881-882). These people associ- 

ate the receiving or inflicting of pain with sexual gratifica- 

tion. (TR 882). They learn to associate a sexual thrill with 

being physically abused or physically abusing others. (TR 8 8 2 ) .  

These individuals also s u f f e r  from obsessive-compulsive 

behavior. (TR 8 8 2 ) .  They become obsessed with an idea and in- 

trusive thoughts often require them to engage in some type of 

behavior before they can be relieved of this pressure. (TR 
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8 8 2 ) .  Darryl has a grea t  d e a l  of difficulty with impulse con- 

trol, and once the idea of having sex with someone came to his 

head, it was difficult for him to deter himself. (TR 882-883). 
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SUMMARY OF ARGUMENT 

1. Barwick presented a legally sufficient mot,on to dis- 

qualify Judge Foster which should have been granted. The motion 

complied with the procedural requirements of Florida Rule of 

Criminal Procedure 3.230. As a factual basis, the motion 

alleged facts, when assumed true and and taken as a whole, are 

legally sufficient to create a fear that Judge Foster was 

biased against the defense and biased against the psychological 

issues which were to be a significant part of the case. Addi- 

tionally, in denying the motion, Judge Foster disputed the 

allegations which created an independent basis for disqualifi- 

cation. The trial court committed reversible error in denying 

the motion. 

2. The State used a peremptory challenge on a black  pro- 

spective juror, and the prosecutor offered t h r e e  reasons as a 

race-neutral basis for the challenge. Defense counsel objected 

that these reasons were not valid and were not supported by the 

record. One of the offered reasons was that the juror was the 

cousin of a deputy who had been discharged from the sheriff's 

department for substance abuse problems. The trial judge twice 

offered to allow the prosecutor to question the juror further 

on these issues, but the the assistant state attorney declined 

the offer. However, the court allowed the peremptory challenge 

of the juror on the basis of her being the discharged deputy's 

cousin. Although familia relationship with someone involved in 

criminal activity can create a bias and a race-neutral reason 

for a challenge, such a relationship was not developed on the 
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record in this case. The court improperly allowed the chal- 

lenge for a reason which had no record support. 

3 .  The trial court should have granted Barwick's motion 

for judgment of acquittal on the charge of attempted sexual 

battery. This charge was based on circumstantial evidence 

which failed to exclude the reasonable possibility of Barwick's 

innocence. Barwick confessed to the killing and admitted he 

intended to steal. However, he said nothing about an intent to 

commit sexual battery. The physical evidence did not prove 

such an offense to the exclusion of every reasonable hypothesis 

of Barwick's innocence. Barwick asks this Court to reverse 

this conviction. 

4 .  S t a t e  witness Tim Cherry was permitted to testify to 

his blood type. The prosecutor asked the question to eliminate 

Cherry as a possible source of the semen stain on the comforter 

found wrapped around the victim. Defense counsel objected on 

hearsay and lack of predicate grounds, and he asked that the 

answer be stricken. Admitting the testimony, the trial judge 

erroneously overruled the objection because the testimony was 

hear say. 

5. The prosecutor commented during his opening statement 

and closing argument to the jury that the defense had the bur- 

den of presenting evidence. These remarks improperly commented 

on the defendant not testifying and shifted the burden of proof 

and presenting evidence to the defense. Amends. V, XIV U.S. 

Const.; Art. I, Secs. g r  16 Fla. Const. Defense counsel's mo- 

tion for mistrial should have been granted. 

- 3 6  - 



6 .  The trial court improperly found and considered three 

aggravating circumstances. First, the court found that the 

homicide occurred during an attempted sexual battery. However, 

the evidence was insufficient to prove that offense beyond a 

reasonable doubt. Second, the circumstances of this homicide 

did n o t  establish that it was committed in an especially 

heinous, atrocious or cruel manner. Third, the homicide w a s  

not committed in a cold, calculated and premeditated manner. 

The trial judge improperly relied on the finding that Barwick 

planned a burglary, robbery or sexual battery to find the pre- 

meditation aggravating circumstance. 

7. Darryl Barwick w a s  emotionally and physically abused 

by his father. 

testified that Darryl's abuse as a child caused or contributed 

to his psychological impairments and difficulties. The trial 

judge found this child abuse occurred, but he concluded it did 

not constitute a nonstatutory mitigating circumstance. This 

Court has held that child abuse is a mitigating circumstance, 

as a matter of law, which must be weighed in the sentencing 

decision. E.g., Nibert v. State, 574 So.2d. 1059, 1062 (Fla. 

1990); Campbell v. State, 571 So.2d 415, 419 (Fla. 1990). The 

court's failure to consider the child abuse as mitigating 

violates Barwick's constitutional right to have the sentencer 

weigh relevant mitigating circumstances. Amends. V, VIII, XIV 

U.S. Const.; Art. I, Secs.  9, 16, 17 Fla. Const. Barwick death 

sentence has been improperly imposed. 

Several of the mental health professionals 
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8 .  Barwick's death sentence is disproportional. The State 

proved that Barwick killed during the commission of a felony 

when the victim struggled with him. Barwick did not plan a 

murder. Due to his mental and emotional impairment, Barwick 

lost control in a panic reaction when the victim struggled with 

him. He did not commit an offense warranting his execution. 

9. During his closing penalty phase argument, the prose- 

cutor improperly invited the jury to consider sympathy for the 

victim in reaching its sentencing recommendation. At the same 

time, the prosecutor incorrectly told the jury that it could 

n o t  consider sympathy for the defendant and denigrated the 

mitigating factors presented. This argument constitutes funda- 

mental error warranting a new penalty phase trial. 

10. The defense objected to the use of the standard pe- 

nalty phase jury instruction on the heinous, atrocious or cruel 

aggravating factor and requested a substitute instruction. The 

trial court overruled the objections and gave the standard in- 

struction. The jury was not sufficiently instructed on this 

aggravating circumstance. Although this Court has approved as 

constitutional the current standard jury instruction for this 

circumstance, Barwick asks this Court to reconsider the issue 

i n  this case. 

11. Barwick requested a jury instruction on the statutory 

mitigating circumstance that he acted under extreme duress at 

the time of the homicide. The request was based on the provo- 

cation which resulted when the victim attacked Barwick during 

the robbery and Barwick's mental condition which causes 
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panicked, impulsive reactions when such an outside provocation 

occurs. The jury should have been given the instruction. 

Barwick has been deprived his constitutional right to have the 

jury instructed on mitigating circumstances supported by the 

evidence. 

12. The trial court improperly denied Barwick's Motion to 

Preclude The Death Penalty Because It Is Sought And Imposed On 

The Basis Of Racial Bias. This motion was premised on a number 

of factors: (1) the history of racism in Bay County; ( 2 )  evi- 

dence of racial bias in the attitudes of the staff of the State 

Attorney's Office; ( 3 )  a showing that defendants whose victims 

were white were four times more likely to be charged with first 

degree murder that defendants whose victims were black; ( 4 )  a 

showing that murder defendants whose victims were white were 

s i x  times more likely to proceed to trial; (5) a showing that 

of defendants who went to trial, those whose victims were white 

were 26 times more likely to be convicted of first degree mur- 

der. This Court rejected the identical issue in Foster v. 

State, 614 So.2d 4 5 5 ,  463 (Fla. 1993), however Barwick asks for 

its reconsideration in his case. 
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ARGUMENT 

ISSUE I 

THE TRIAL COURT ERRED IN DENYING BARWICK'S 
MOTION TO DISQUALIFY THE TRIAL JUDGE. 

This Court has long held that an initial, legally suffi- 

cient motion to disqualify a trial judge must be granted, with- 

out regard to the truth of the allegations in the motion and 

supporting affidavits. E.g., Livingston v. State, 441 So.2d 

1083 (F la .  1983); Bundy v. Rudd, 366 So.2d 440 (Fla. 1978); 

State ex rel. Brown v. Dewell, 131 Fla. 566, 179 So. 695 

(1938). The legal sufficiency of the motion is determined by 

accepting the allegations as true and evaluating whether those 

alleged facts would create, in the mind of the party, t h e  fear 

that the judge has a personal bias which would prevent him from 

presiding fairly on the case. Ibid. In order to avoid an ad- 

versarial posture between the judge and the party, the judge, 

in denying a legally insufficient motion, cannot dispute the 

facts alleged or comment on their truthfulness. Brown v. St. 

George Island, LTD., 561 So.2d 253, 255  (Fla. 1990); Bundy v. 

Rudd, 366 So.2d at 442,; Haggerty v. State, 531 So.2d 364  (Fla. 

1st DCA 1988), rev. deniedr 5 4 2  So.2d 988 (Fla. 1989). If a 

judge disputes the facts alleged or comments on their truthful- 

n e s s  in denying a motion, that action, alone, requires disqua- 

lification, even if the motion denied was legally insufficient. 

Bundy v. Rudd, 366 So.2d at 442; Stewart v.  Douglas, 597 So.2d 

381 (Fla. 1st DCA 1992); Turner v. State, 598 So.2d 186 (Fla. 

1st DCA 1992); Hill v. Feder, 5 6 4  So.2d 609  (Fla. 3d DCA 1990). 
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