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$TATWEN T THE CAGE AND FACTS 

T h i s  a r i s e s  f rom t h e  Request f o r  Review f i l e d  by 

Respondent,  STEPHEN MICHAEL W I T T ,  from t h e  r e p o r t  of t h e  

Re fe ree  d a t e d  Februa ry  25,  1993. The r e q u e s t  f o r  r e v i e w  

r e l a t e s  t o  t h e  recommendation as t o  d i s c i p l i n a r y  measures t o  

be a p p l i e d .  

The two i n c i d e n t s  g i v i n g  r i s e  t o  t h i s  p r o c e e d i n g  

i n v o l v e s  a pe rsona l  i n j u r y  c l a i m  o f  Donald R i c h e r s o n  and 

a p p e a l s  of i n d i g e n t  c r i m i n a l  de fendan ts  and t e r m i n a t i o n  o f  

p a r e n t a l  r i g h t s .  

The Respondent r e q u e s t s  t h i s  C o u r t  to r e v i e w  t h i s  case 

and t h e  recommendation o f  d i s c i p l i n a r y  measures imposed. 
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SUMMARY Qf AROUMEN T 

The recommendation o f  a 91 day suspension i s  e x c e s s i v e  

i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  d i f f e r e n t  degree o f  

d i s c i p l i n a r y  measures appears t o  be r e l a t e d  t o  t h e  i n j u r y  t o  

t h e  c l i e n t .  I n  each o f  t h e  i n c i d e n t s  g i v i n g  r i s e  t o  these 

p roceed ings  t h e  i s s u e s  t h a t  were meritorious o r  a r g u a b l y  so, 

were p r e s e n t e d .  MI-. Richerson's case was f i l e d  and proceeded  

w i t h  based upon t h e  ev idence  a v a i l a b l e .  

F u r t h e r ,  t h e  Respondent d e e p l y  r e g r e t s  these  proceedings 

and t h e  act ions  g i v i n g  r i s e  t h e r e  t o  and w i l l  a s s u r e d l y  

follow any p r o b a t i o n a r y  c o n d i t i o n s .  
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WHETHER THE RMPONOENT SHOULD aEi SUSPENDEC) FROM THE 
PRACTICE OF LAW AS f?ECWK@NDED BY THE REFEREE. 

The Respondent r e q u e s t s  t h i s  C o u r t  t o  n o t  f o l l o w  the  

recommendation o f  t h e  Re fe ree  as t o  suspens ion  f o r  a p e r i o d  

o f  91 days .  T h e  F l o r i d a  S tandards  f o r  Impos ing  Lawyer 

S a n c t i o n s  se ts  f o r t h  a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s  t o  be 

e v a l u a t e d  i n  d e c i d i n g  t h e  p r o p e r  d i s c i p l i n a r y  measures t o  be 

a p p l  i ed.  

S tandard  4 . 4  Lack o f  D i l i g e n c e  i n  pa rag raph  4 . 4 4  s t a t e s :  

"Admonishment i s  a p p r o p r i a t e  when a lawyer  i s  n e g l i g e n t  and 

does not a c t  w i t h  reasonab le  d i l i g e n c e  i n  r e p r e s e n t i n g  a 

c l i e n t  and causes l i t t l e  o r  no a c t u a l  o r  p o t e n t i a l  i n j u r y  t o  

a c l i e n t . "  

T h i s  d i f f e r s  from parag raph  4 . 4 3 ,  w h i c h  s t a t e s :  " P u b l i c  

repr imand i s  a p p r o p r i a t e  when a l a w y e r  i s  n e g l i g e n t  and does 

n o t  a c t  w i t h  reasonab le  d i l i g e n c e  i n  r e p r e s e n t i n g  a c l i e n t  

and causes i n j u r y  o r  p o t e n t i a l  i n j u r y  t o  a c l i e n t . "  

The d i f f e r e n c e  i s  whether  i n j u r y  t o  t h e  c l i e n t  i s  caused 

by  t h e  a c t i o n .  Paragraph 4 .42  s t a t e s  t h a t  suspens ion  i s  

a p p f o p r i a t e  when a l a w y e r  causes i n j u r y *  The q u e s t i o n  o f  

i n j u r y  i s  p r e v a l e n t  i n  S tandard  4 . 5  Lack o f  Competence and 

S tandard  4 . 6  Lack o f  Condor i n  d i s t i n g u i s h i n g  between 

suspens ion ,  pub1 i c repr imand and admonishment . 

I n  Count I i n v o l v i n g  t h e  pe rsona l  i n j u r y  a c t i o n  o f  

Donald R i c h e r s o n  as a1 l e g e d  by Respondent,  M r .  R i c h e r s o n  
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c l a i m e d  i n j u r i e s ,  b u t  d i d  n o t  a b t a i n  med ica l  p r o o f  t o  p r o c e e d  

t o  t r i a l .  I n  o r d e r  t o  a v o i d  i n j u r y  t o  M r .  R i che rson  h i s  

a c t i o n  was f i l e d  p r i o r  t o  t h e  s t a t u t e  o f  l i m i t a t i o n s  and s e t  

f o r  t r i a l .  

Many of t h e  d i s c r e p a n c i e s  Respondent had w i t h  Mr. 

Richerson  were h i s  m i s u n d e r s t a n d i n g  o f  t h e  r e q u i  rement o f  

p r o o f  a t  a t r i a l .  However, he was g i v e n  e v e r y  ~ p p o r t u n i t y  t o  

p r o v i d e  t h i s  and t h e  case was p r o p e r l y  f i l e d .  

As t o  Count I 1  i n v o l v i n g  appea ls  of i n d i g e n t  c r i m i n a l  

de fendan ts  t h e y  were f i n a l l y  r e s o l v e d  w i t h  Anders b r i e f s ,  

because t h e r e  was n o t  a m e r i t o r i o u s  appeal  o r  t h e  appeal  was 

r e j e c t e d ,  excep t  as t o  B u i e y  S t a t e ,  w h e r e  t h e  c o u r t  asked 

f o r  a supp lementa l  b r i e f  as  t o  s e n t e n c i n g  and c o s t s ,  w h e r e i n  

he was resen tenced .  

I n  t h e  appeal  of In the I n t e r e s t  of P.J.H. D.H..Jr.. 

Respondent never  could c o n t a c t  t h e  mother and t o  t h i s  d a y  h a s  

n o t  heard  f r o m  h e r  n o r  was t h e r e  a m e r i t o r i o u s  de fense .  In 
- t h e  Interest, I o f  W . L . M . .  a m i n o r  c h i l d  a b r i e f  was f i l e d  a n d  

r e j e c t e d  by t h e  a p p e a l s  c o u r t .  

I n  none o f  the above w a s  a ~ l i e n t ’ s  r i g h t s  l o s t  by  

i n a c t i o n ,  where t h e r e  was a m e r i t o r i o u s  i s s u e  t o  be r a i s e d .  

Respondent f u l l y  r e g r e t s  t h e  f a c t s  g i v i n g  r i s e  t o  these  

p roceed ings  and r e c o g n i z e s  t h e  impor tance  o f  t hese  

p r o c e e d i n g s .  

I n  S tandard  9 . 3  M i t i g a t i o n  a f a c t o r  t o  be c o n s i d e r e d  i s  

d i s h o n e s t  o r  s e l f i s h  m o t i v e .  Respondent has n o t  ga ined  o r  
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a t t e m p t e d  t o  g a i n  a n y t h i n g  f r o m  these  c a s e s .  

I ,  t h e  Respondent ,  c e r t a i n l y  r e g r e t  t h e  e v e n t s  t h a t  have, 

l e d  up t o  these  p r o c e e d i n g s  and r e q u e s t  c o n s i d e r a t i o n  i n  

d i s c i p l i n e  b e i n g  imposed,  I w i l l  be g l a d  t o  comply w i t h  any 

f o r m  o f  p r o b a t i o n  t o  allow me t o  c o n t i n u e  t o  pursue  my 

l i v e 1  i hood.  
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Based upon t h e  F l o r i d a  Standards  f o r  Impos ing  Lawyer 

S a n c t i o n s  i t  i s  reques ted  t h a t  based upon t h e  f a c t s  o f  t h e  

allegations g i v i n g  r i s e  t o  these  p roceed ings  t h e  i n j u r y  or 

p o t e n t i a l  i n j u r y  t o  t h e  c l i e n t  i s  t h e  key f a c t o r  i n  d e c i d i n g  

between admonishment, p u b l i c  repr imand and suspens ion .  I n  

a l l  o f  t h e  r e l e v a n t  cases,  w h e r e  t h e r e  were m e r i t o r i o u s  

i s s u e s ,  t h e y  were pursued,  p a r t i c u l a r l y  as t o  Mr. R i c h e r s o n .  

I t  is r e s p e c t f u l l y  requested t h a t  d i s c i p l i n a r y  measures 

less t h a n  suspens ion ,  be a p p l i e d  i n  t h i s  case. 

STEPHEN M .  WITT 
A t t o r n e y  a t  l a w  
Post O f f i c e  Box 2064 
Lake C i t y ,  FL 32056-2064 
(904) 755-2863 
F l o r i d a  Bar  NO: 231916 

B Y :  
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