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PRELIMINARY STATEMENT 

Respondent ,  DAVID JAMES NERO, was t h e  A p p e l l a n t  

i n  t h e  Four th  D i s t r i c t  Cour t  of Appeal and t h e  Defendant ,  

r e s p e c t i v e l y ,  i n  t h e  t r i a l  c o u r t .  The P e t i t i o n e r  w a s  t h e  

Appe l l ee  and t h e  P l a i n t i f f ,  r e s p e c t i v e l y  i n  t h e  lower courts. 

I n  this b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  as t h e y  

appea r  b e f o r e  t h i s  Honorable Cour t .  References t o  t h e  

r e c o r d  w i l l  be preceded  by " R . "  All emphasis  has been 

added by Respondent.  
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SUMMARY OF THE ARGUMENT 

The Opinion of t h e  Four th  D i s t r i c t  shou ld  be 

a f f i r m e d .  The Four th  D i s t r i c t  w a s  c o r r e c t  i n  h o l d i n g  

t h a t  t h e  p r a c t i c e  of t h e  Broward S h e r i f f ' s  O f f i c e  of 

r e c o n s t i t u t i n g  powder c o c a i n e  w a s  i l l e g a l .  T h i s  r e s u l t e d  

i n  a v i o l a t i o n  of t h e  Responden t ' s  due p r o c e s s  r i g h t s ,  

r e q u i r i n g  a reversal of t h e  trial c o u r t  under  S t a t e  v. 

Glosson, 4 6 2  So.2d 1 0 8 2  ( F l a .  1 9 8 5 ) .  
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ISSUE 

The F o u r t h  D i s t r i c t  Court of Appeal w a s  cor- 

rect i n  h o l d i n g  t h a t  a due p r o c e s s  v i o l a t i o n  occurred 

when t h e  Broward S h e r i f f ; s  O f f i c e  illegally manufac tured  

crack c o c a i n e .  
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ARGUMENT 

The Respondent r e q u e s t s  t h a t  t h e  F o u r t h  Dis- 

t r i c t  b e  a f f i r m e d .  The a c t i o n s  of t h e  Broward S h e r i f f ' s  

O f f i c e  were i l l e g a l .  As s t a t e d  by t h e  Four th  D i s t r i c t  

i n  Kelly v. S t a t e ,  593 So.2d 1 0 6 0  ( 4 t h  DCA 1 9 9 2 ) :  

W e  have r e c o n s i d e r e d  t h e  i s s u e  of  t h e  
p o l i c e  manufac ture  or r e c o n s t i t u t i o n  of  pow- 
de red  c o c a i n e  i n t o  "c rack"  r o c k s ,  and w e  
f i n d  t h a t  t h e  p r a c t i c e  i s  i l l e g a l .  W e  h o l d  
t h a t  t h e  u s e  by t h e  p o l i c e  of such  recon-  
s t i t u t e d  "crack" i n f r i n g e d  on t h e  appe l -  
l a n t ' s  r i g h t  t o  due p r o c e s s  o f  l a w .  I n  
o t h e r  words,  t h e  p o l i c e  a g e n c i e s  canno t  
t hemse lves  do an i l l e g a l  a c t ,  a l b e i t  t h e i r  
i n t e n d e d  g o a l  may be l ega l  and d e s i r a b l e .  

Manufacture  i s  d e f i n e d  i n  sec t ion  8 9 3 . -  
0 2 ( 1 2 )  ( a ) ,  F l o r i d a  S t a t u t e s  (1989)  as: 

The p r o d u c t i o n ,  p r e p a r a t i o n ,  propa- 
g a t i o n ,  compounding, c u l t i v a t i n g ,  
growing,  c o n v e r s i o n ,  or p r o c e s s i n g  
of a c o n t r o l l e d  s u b s t a n c e  e i t h e r  
d i r e c t l y  or i n d i r e c t l y ,  by e x t r a c -  
t i o n  from s u b s t a n c e s  of n a t u r a l  
o r i g i n ,  or i n d e p e n d e n t l y  by means 
of  chemica l  s y n t h e s i s ,  and i n c l u d e s  
any packaging  of  t h e  s u b s t a n c e  o r  
l a b e l i n g  o r  r e l a b e l i n g  of  i t s  con- 
t a i n e r  e . , 
Thus, it seems t h a t  t h e  s t a t u t e  i s  

(Emphasis s u p p l i e d . )  

s u f f i c i e n t l y  broad  as t o  encompass t h e  re- 
c o n s t i t u t i o n  of r e g u l a r  c o c a i n e  i n t o  
" c r a c k , "  or rock  c o c a i n e .  D e p o s i t i o n s  
of t h e  p o l i c e  c h e m i s t  s u p p l i e d  w i t h  t h e  
r e c o r d  i n  t h e  i n s t a n t  case s u p p o r t  our 
d e c i s i o n  t h a t  t h e  p r o c e s s  of  r e c o n s t i t u -  
t i o n  c o n s t i t u t e s  manufac ture  under  Chap- 
ter  893, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  

I n  a d d i t i o n ,  t h e  Four th  D i s t r i c t  c i t e d  numerous 

f ac t s  which i n d i c a t e d  t h e  v e r y  g r a v e  consequences  of t h e  
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a c t i v i t y  complained above: 

W e  f i n d  t h a t  t h e  S h e r i f f  of Broward 
County a c t e d  i l l e g a l l y  i n  manufac tu r ing  
" c r a c k "  f o r  u s e  i n  t h e  reverse s t i n g  opera-  
t i o n  which l e d  t o  t h e  arrest  of t h e  appe l -  
l a n t .  Even more d i s t u r b i n g  i s  t h e  f a c t  
t h a t  some of t h e  " c r a c k , "  which i s  made 
i n  b a t c h e s  of 1 2 0 0  o r  more r o c k s ,  e s c a p e s  
i n t o  t h e  community where t h e  r e v e r s e  s t i n g  
o p e r a t i o n s  are conducted .  The p o l i c e  s i m -  
p l y  canno t  accoun t  f o r  a l l  of t h e  r o c k s  
which are made f o r  t h e  pu rpose  of t h e  re- 
v e r s e  s t i n g s ,  

Such p o l i c e  conduc t  canno t  be condoned 
and rises t o  t h e  l eve l  of a v i o l a t i o n  of 
t h e  c o n s t i t u t i o n a l  p r i n c i p l e s  of  due pro- 
cess of l a w .  S t a t e  v. Glosson ,  4 6 2  So.2d 
1082 ( F l a .  1 9 8 5 ) .  Accord ing ly ,  w e  r e v e r s e  
t h e  a p p e l l a n t ' s  c o n v i c t i o n  and w e  i n s t r u c t  
t h e  t r i a l  c o u r t ,  on remand, t o  e n t e r  an  
o r d e r  of d i s c h a r g e .  I d .  a t  1 0 6 2 .  

According t o  Glosson ,  s u p r a ,  t h e  i s s u e  of whether  

governmental  misconduct  c o n s t i t u t e s  a due p r o c e s s  v i o l a t i o n  

i s  an o b j e c t i v e  q u e s t i o n  of  l a w .  

s u f f i c i e n t l y  e g r e g i o u s ,  t h e  d i s m i s s a l  o f  c r i m i n a l  c h a r g e s  

When t h e  misconduct  i s  

i s  r e q u i r e d .  (See ,  a l s o ,  Uni ted  S t a t e s  v .  T w i g q ,  585 F.2d 

3 7 3  ( 3 r d  C i r .  1 9 7 8 ) .  The c o r r e c t n e s s  of t h e  Four th  D i s -  

t r i c t ' s  o p i n i o n  t h a t  t h e  conduct complained of  h e r e i n  was 

s u f f i c i e n t  t o  w a r r a n t  d i s m i s s a l  i s  s e l f - e v i d e n t .  

The P e t i t i o n e r  a l so  compla ins  t h a t  t h e  Respondent 

f a i l e d  t o  raise t h e  a forement ioned  i s s u e  a t  t r i a l .  Funda- 

menta l  e r r o r  may be c o n s i d e r e d  f o r  t h e  f i r s t  t i m e  on a p p e a l .  

Sanford  v. Rubin, 237  So.2d 1 3 4  ( F l a .  1 9 7 0 ) .  I n  p a r t i c u l a r ,  
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when a n  error i s  so fundamental  t h a t  it c o n s t i t u t e s  a 

d e n i a l  of due p r o c e s s ,  it may be urged  on a p p e a l .  D'Oleo- 

Valdez v. State ,  531 So.2d 1 3 4 7  (Fla. 1 9 8 8 ) ;  Ray v. Sta t e ,  

403 So.2d 956,  9 6 0  ( F l a .  1 9 8 1 ) ;  Castor v. Sta t e ,  3 6 5  So.2d 

7 0 1  ( F l a .  1 9 7 8 ) ;  S t a t e  v. Smith,  2 4 0  So.2d 2 8 0 7  ( F l a .  1 9 7 0 ) .  

S i n c e  t h e  i s s u e  a t  hand c l e a r l y  goes  t o  t h e  founda- 

t i o n  of t h e  case and t h e  m e r i t s  of t h e  c a u s e  of a c t i o n  h e r e i n ,  

s a i d  error i s  so fundamental  t h a t  it w a s  n o t  e r r o r  f o r  t h e  

Four th  D i s t r i c t  t o  c o n s i d e r  it on a p p e a l  for t h e  f i r s t  t i m e .  
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I 

CONCLUSION 

Based on t h e  p r e c e d i n g  argument and a u t h o r i t i e s ,  

t h i s  C o u r t  shou ld  a f f i r m  t h e  o p i n i o n  of t h e  Four th  D i s t r i c t .  
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