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IN THE SUPREME COURT OF FLORIDA 

CASE NO.: 8 0 , 4 7 8  

WORLD W I D E  UNDERWRITERS 
INSURANCE COMPANY a/k/a, 
f/k/a WAUSAU INSURANCE 
COMPANY 

Defendant/Petitioner, 

V. 

STEVEN WELKER, 

P l a i n t i  f f/Responden t. 

/ 

I NT RO DUCT I ON 

This response opposing jurisdiction is filed on b e h a l f  

of Steven W e l k e r ,  the appellant/plaintiff below. 

SUMMARY OF ARGUMENT 

The opinion which is the subject of the petition f o r  

review h o l d s  t h a t  where a carrier provides basic liability 

coverage to all resident family members without regard to t h e  

automobile occupied at t h e  time of the accident, the car r ie r  can- 

not then deny UM coverage to those class I insureds by r e l y i n g  

upon a later section of the policy excluding l i a b i l i t y  or UM 

coverage based upon t h e  vehicle occupied at the t i m e  of the acci- 

dent. A careful reading of the cases petitioner claims conflict 

with this holding demonstrates no conflict at a l l  and i n s t ead  a 



s e t t l e d  j u r i s p r u d e n c e  i n  t h i s  c o u r t  and a l l  t h e  districts o n  t h e  

p o i n t  of l a w .  

ARGUMENT 

The h o l d i n g  of t h e  F o u r t h  D i s t r i c t  below 

c o n s i s t e n t  w,th M u l l i s  v. S t a t e  Farm Auto  Ins. Co., 

is  e n t i r e l y  

52 So.2d 229  

(Fla. 1 9 7 1 ) .  I n  M u l l i s ,  t h e  i n j u r e d  s o n ,  as  t h e  i n j u r e d  s o n  i n  

t h i s  case, S t e v e n  Welke r ,  came w i t h i n  the d e f i n i t i o n  of a n  

i n s u r e d  u n d e r  t h e  p o l i c y  a l t h o u g h  t h e  v e h i c l e  o c c u p i e d  a t  t h e  

t i m e  of i n j u r y  was n o t  i n s u r e d  u n d e r  t h e  a u t o m o b i l e  l i a b i l i t y  

p o r t i o n  of t h e  p o l i c y .  M u l l i s  h e l d  t h a t  t h e  named i n s u r e d  - a n d  

t h e  r e s i d e n t  r e l a t i v e s  a re  c l a s s  I i n s u r e d s  e n t i t l e d  t o  UM 

i n s u r a n c e  c o v e r a g e  whenever  and  w h e r e v e r  b o d i l y  i n j u r y  is  

i n f l i c t e d  upon them by a n e g l i g e n t  UM motoris t .  T h i s  is SO even  

though  t h e  a u t o m o b i l e  S t e v e n  Welker occupied a t  t h e  time of h i s  

i n j u r i e s ,  l i k e  t h e  v e h i c l e  M r .  M u l l i s '  s o n  o c c u p i e d  a t  t h e  t i m e  

of h i s  i n j u r i e s ,  was n o t  i n s u r e d  under t h e  automobile l i a b i l i t y  

e n d o r s e m e n t  t o  t h e  p o l i c y  a n d  would have afforded no liability 

i n s u r a n c e  t o  him had h e  b e e n  t h e  n e g l i g e n t  p a r t y .  S e e  a l so  

State Fire & C a s u a l t y  Co.  v. Po lgar ,  5 5 1  So.2d 549 ( F l a .  4 t h  DCA 

1989) (same). 

E r r o n e o u s l y ,  p e t i t i o n e r  c o n t e n d s  c o n f l i c t  w i t h  B o l i n  V. 

M a s s a c h u s e t t s  Bay I n s .  Co., 518 So.2d 393 (Fla. 2d DCA 1987), 

Dairyland Insurance  Co. v. K r i z ,  495 So.2d 892 (F la .  1st DCA 1 9 8 6 )  

and  F r a n c e  V .  L i b e r t y  Mutua l  I n s u r a n c e  Co., 380 So.2d 1115  (Fla. 

3d DCA 1 9 8 0 ) .  As t h e  F o u r t h  District p o i n t e d  o u t ,  t h e  o p e r a t i v e  

- 2 -  

~ __ . . . . .. .. . . . . . . - . . . __ ~- 



i n s u r a n c e  p o l i c y  l a n g u a g e  in those cases were s i g n i f i c a n t l y  d i f -  

f e r e n t  from t h e  l a n g u a g e  of t h e  p o l i c y  i n  t h e  i n s t a n t  case.  I n  

F r a n c e  and D a i r y l a n d ,  t h e  p o l i c i e s  defined a n  i n s u r e d  a s  a res i -  

d e n t  family member who d i d  n o t  own a car. I n  B o l i n ,  t h e  p o l i c y  

d i v i d e d  i t s  " p e r s o n s  i n s u r e d "  s e c t i o n s  i n t o  owned and  nonowned 

a u t o m o b i l e s  and c o n t a i n e d  no i n c l u s i o n  e x t e n d i n g  bas ic  l i a b i l i t y  

c o v e r a g e  t o  a l l  r e s i d e n t  f a m i l y  members. 

The a p p e l l a t e  d e c i s i o n s  i n v o l v i n g  p o l i c y  l a n g u a g e  v i r -  

t u a l l y  i d e n t i c a l  t o  t h e  p o l i c y  i n  t h e  i n s t a n t  case have con- 

s i s t e n t l y  h e l d  t h a t  t h e  r e s i d e n t  f a m i l y  member is e n t i t l e d  t o  UM 

c o v e r a g e .  - See L e w i s  V. C i n c i n n a t i  I n s u r a n c e  Co., 503 So.2d 908 

(F la .  5 t h  DCA) r e v . d e n i e d  511 So.2d 297 (Fla .  1987); I n c a r d o n a  V. 

Auto Owners I n s u r a n c e  Co., 494 So.2d 513 ( F l a .  2d DCA 1986), 

r e v . d e n i e d  503 So.2d 3 2 6  ( F l a .  1 9 8 7 ) ;  A u t o  Owners I n s u r a n c e  Co .  

V. Queen,  468 So.2d 498 ( F l a .  5 t h  DCA 1985)  and Auto  Owners 

I n s u r a n c e  Co .  v. B e n n e t t ,  466 So.2d 242 ( F l a .  2d DCA 1 9 8 4 ) .  

These  cases a r e  c o n s i s t e n t  w i t h  M u l l i s  V .  S t a t e  Farm Mutual  

Automobi le  I n s u r a n c e  C o .  i n  which  t h i s  c o u r t  h e l d  t h a t  c l a s s  I 

i n s u r e d s  a re  e n t i t l e d  t o  UM p r o t e c t i o n  whenever  and  w h e r e v e r  

b o d i l y  i n j u r y  is i n f l i c t e d  upon them by a n e g l i g e n t  u n i n s u r e d  

motorist . 
P e t i t i o n e r ' s  doom and gloom forecast  of h i g h e r  i n s u r a n c e  

ra tes  is  u n p e r s u a s i v e .  Eve r  s i n c e  M u l l i s  was d e c i d e d  i n  1971 ,  

i n s u r a n c e  car r ie rs  have  knawn how t o  word e n s u r i n g  clauses i n  

o r d e r  t o  l e g a l l y  a v o i d  c o v e r a g e .  I n  1989 ,  the F l o r i d a  l e g i s l a t u r e  

amended t h e  UM c o v e r a g e  s t a t u t e  t o  allow i n s u r e r s  t o  issue UM 



c o v e r a g e  f o r  i n j u r i e s  o c c u r r i n g  i n  c o v e r e d  a u t o m o b i l e s  only. See 

§ 6 2 7 . 7 2 7 ( 9 ) ( d )  F l a . S t a t .  ( 1 9 8 9 ) .  This amendment h a s  no a p p l i c a -  

- 

t i o n  here s ince  t h e  policy i n  q u e s t i o n  was i s s u e d  p r i o r  to t h e  

amendment 's  e f f e c t i v e  date .  C a r b o n e l l  v .  Auto Insurance C o .  of 

H a r t f o r d ,  562 So.2d 4 3 7  (Fla. 3d DCA 1990). 

CONCLUSION 

P e t i t i o n e r  c a n n o t  d e m o n s t r a t e  any bas i s  for t h i s  court 

to  accept review. A c c o r d i n g l y ,  t h i s  c o u r t  should deny t h e  

petit i o n .  

K u t n e r ,  R u b i n o f f ,  Thompson & Bush 
A t t o r n e y s  f o r  r e s p o n d e n t  
501 N.E. First Avenue 
M i a m i ,  FL 33132 ( 3 0 5 )  358-6200 

By : A & A j  
Susan  S.  Lerner, E s q .  
F . B .  349186 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY t h a t  a true copy of t h e  foregoing 

Response to P e t i t i o n e r ' s  B r i e f  on Jurisdiction was mailed to: 

E. J, Generotti, E s q . ,  D e l l  & Schaefer, 2 4 0 4  Hollywood B l v d . ,  

Hollywood, FL 33020 and Edward D. S c h u s t e r ,  E s q . ,  Pyszka, Kessler 

e3t al.# The 110 Tower, 20th Floor, 110 Sou theas t  6th Street, Ft. 

Lauderdale, FL 33301 this / ITfi day of December, 1992. 

Kutner, Rubinoff, Thompson & Bush 
Attorneys f o r  respondent 
501 Northeast First Avenue 

F.B. 349186 


