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PREFACE 

Throughout this brief, the Petitioner, WORLD WIDE UNDERWRITERS 

INSURANCE COMPANY M a ,  f/k/a WAUSAU INSURANCE COMPANY, Will be referred 

to as 'World Wide." The Respondent, STEVEN WELKER, Will be referred to as 'Welker." 

References to the appendix to the Brief will be preceded by the abbreviation "App.". 

... 
111 
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STATEMENT OF THE CASE AND OF THE FACE 

Welker sued World Wide, for uninsured motorist coverage, under his mother's 

automobile policy for damages he sustained in an accident allegedly caused by a phantom 

vehicle. Welker was living with his mother at the time of the accident but owned his own 

vehicle, which was the vehicle involved in the accident. Welker had automobile liability 

insurance but specifically rejected uninsured motorist coverage for his own automobile. 

It is undisputed that Welkefs vehicle was not defined as an insured vehicle under the 

World Wide policy. The policy contained the following pertinent provisions regarding 

liability coverage: 

"We will pay damages for bodily injury or property damage for 
which any covered person becomes legally responsible because 
of an automobile accident . . . . 
Covered person as used in this part means: 

1. you or any family member for the ownership, 
maintenance or use of any auto or trajler . . . . 
FXCLUSIONS 

b. we do not provide liability coverage for 
the ownership, maintenance or use of: 

2. any vehicle, other than your covered auto, which 
is: 

a. owned by any family member. . . 
'I .  (App. 11-12) 

Further on in the policy, family member is described as 'I. . . a person related 

to you by blood, marriage, or adoption, who is a resident of your household . . . I 1  (App. 
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10). Your covered auto is defined as "any vehicle shown in the declarations." (App. 10). 

Lastly, ttyou" is defined as the "named insured shown in a declarations . . .I' (App. 10). 

The trial court granted summary judgment in favor of World Wide based 

upon the above policy language and denied Welker uninsured motorist coverage. This is 

because the liability portion of the policy excluded liability coverage for the maintenance, 

ownership or use by Welker of his own automobile. Thus, since Welker would not have 

been afforded liability coverage for the accident, neither would he be afforded uninsured 

motorist coverage .' 
On appeal, the Fourth District Court of Appeals reversed. It defined the issue 

as whether Welker would be entitled to liability coverage as a resident family member so 

that he was also entitled to uninsured motorist coverage. (App. 1). The Court found that 

the exclusion, found in the liability section, could not exclude liability coverage to Welker 

for the accident in question and thus, Welker was afforded uninsured motorist coverage. 

(App. 1-6). Welker now seeks discretionary review of that order in this Court. 

SUMMARY OF ARGUMENT 

The decision rendered by the Fourth District Court of Appeal in the instant 

xpressly and directly conflicts with several other District Courts of Appeal's opinions 

on the same question of law. The question of law involved is whether the exclusion in the 

liability portion of the World Wide policy can exclude Welker from liability coverage, and 

case, 

The uninsured motorist portion of the policy specifically excluded uninsured motorist 
coverage while occupying or being struck by any motor vehicle owned by any family member which was not 
insured for the coverage under the policy. (App. 14). 

1 
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thus exclude him from uninsured motorist coverage under his mothefs policy since he 

owns and insures his own vehicle which was involved in the accident. Other District 

Courts of Appeal that have considered this issue have unanimously held that in such 

situations, a resident relative who owns his or her own motor vehicle is clearly excluded 

from coverage under such circumstances. Given the express and direct conflict presented, 

World Wide respectfully requests that this Court exercise its discretionary jurisdiction and 

entertain the instant case on its merits. 

JURISDICITONAL STATEMENT 

This Court is vested with discretionary jurisdiction to review a decision of the 

District Court of Appeal which expressly and directly conflicts with the decision of the 

Supreme Court or another District Court of Appeal on the same question of law. Art. V 

53(b)(3) Fla. Const. (1980); Fla. App. P. 9.030(a)(2)(a)(IV). Ford Motor Company v. 

Kikis, 401 So. 2d 1341, 1342 (Fla. 1981). 

-3- 
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I. THE DECISION OF THE DISTRICT COURT OF APPEAL 
EXPRESSLY AND DIRECTLY CONFLICTS WITH BOLlN v. 
MASSACHUSEVS BAY INSURANCE COMPAM; 
DAIRYLAND INSURANCE COMPANY v. KRIZ; FRANCE 
v. LIBERTY MUTUAL INSURANCE COMPANY;. AND 
VALUNT INSURANCE COMPANY v. WEBSTER; AND 
PRAETOUNS v. FISHER,' ON THE SAME QUESTION OF 
LAW. 

The question of law decided by the Fourth District Court of Appeal at bar is: 

'I. . . whether Welker is entitled to basic liability coverage under the automobile policy as 

a resident family member such that he was also entitled to the protection of uninsured 

motorist coverage afforded by the policy.". (App. 1). The decision that the exclusion in 

the liability section of the policy in question could not exclude Welker from liability 

coverage and thus, exclude him from uninsured motorist coverage expressly and directly 

conflicts with Bolin v. Massachusetts Bay Insurance Company, 518 So. 2d 393 (Fla. 2nd DCA 

1987). 

In Bolin, Mr. Bolin, who resided with his wife, sought uninsured motorist 

coverage under his wife's policy for injuries sustained while driving his own vehicle. Id, 

518 So. 2nd at 394. The policy excluded Mr. Bolin from liability coverage and uninsured 

*518 So. 2d 393 (Fla. 2nd DCA 1987). 

495 So. 2d 892 (Fla. 1st DCA 1986). 

387 So. 2d 1155 (Fla. 3rd DCA 1980). 

567 So. 2d 408 (Fla. 1990). 

89 So,2d 329 (Fla. 1956). 
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motorist coverage due to the fact that he owned the automobile in question but did not 

insure the vehicle under the policy in question that was involved in the accident. The 

Second District Court held that Mr. Bolin was not entitled to liability or uninsured motorist 

coverage under his wife's policy, due to the exclusion from coverage while he drove his 

own vehicle which was not insured under the policy. Accordingly, the Bolin decision 

expressly and directly conflicts with the decision rendered by the Fourth District Court of 

Appeal that Welker is afforded liability and uninsured motorist coverage, even though he 

also owned the automobile in question and did not insure the vehicle under the policy in 

question. 

The decision of the Fourth District Court of Appeal expressly and directly 

conflict with Dairyland Insurance Company v. Krk, 495 So. 2d 892 (Fla. 1st DCA 1986), 

on the same question of law. In Kriz, a resident family member was defined as a liability 

insured except if they owned a car. Id, at 892. Kriz resided with her son and sought 

uninsured motorist coverage for injuries she sustained as a passenger in a third party's 

automobile. Id. She owned an automobile at the time of the accident that was not insured 

under the Dairyland policy. Ibid. The Court decided: "In the instant case, the plain 

language of the insurance policy expressly extends liability coverage only to those resident 

relatives who do not own a car. The policy therefore does not provide liability coverage 

to Appellee, who owns a car." 495 So. 2d at 893. 

In the case at bar, the Fourth District Court of Appeal decided that the policy 

in question could not exclude Welker from liability coverage if he owned his own vehicle. 

Therefore, uninsured motorist coverage was also available to him. This is so despite the 

-5- 
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fact that the World Wide policy expressly excludes resident relatives from liability coverage 

who own a car. The Fourth District Court of Appeal's decision therefore expressly and 

directly conflicts with &, Supra. 

The decision rendered by the Fourth District Court of Appeal also expressly 

and directly conflicts with France v. Liberty Mutual Insurance Company, 380 So. 2d 1155 

(Fla. 3rd DCA 1980). In France, the resident relative was excluded from uninsured 

motorist coverage due to the fact that she owned her own passenger automobile. The 

Court reasoned: "We decline to extend the public policy as France urges so as to allow a 

member of the family to purchase one liability policy and claim total coverage thereunder 

for the entire family while vastly increasing the risk to his or her insurer by knowingly 

owning and operating a fleet of uninsured vehicles upon the highways." Id, at 1156. 

Clearly, express and direct conflict exists between France, and the decision at bar which 

permitted both liability and uninsured motorist coverage to be afforded Welker where it 

was expressly excluded if he owned his own vehicle. 

Simply, the Fourth District Court of Appeal's decision expressly and directly 

conflict with the decisions outlined above when it afforded uninsured motorist coverage 

to Welker, despite the fact that he owned his own auto and was expressly excluded from 

liability coverage for the maintenance, ownership, or use of his own auto. In such 

situations, other courts have held that the insured is neither entitled to liability coverage 

nor uninsured motorist coverage. Ironically, the reasons for this are sound and stated by 

the Fourth District Court of Appeal itself in construing identical policy provisions to those 

above during the denial of liability coverage to a resident relative who owned her own 

-6- 



vehicle: "Appellee's contention would also mean that, under the terms of the policy here 

involved, whenever a family residing together in the same household owned more than one 

vehicle, it would be necessary to insure only one in order to have coverage on all. We do 

not accept this contention." South Carolina Insurance Company v. Heuer, 402 So. 2d 480, 

482 (Fla. 4th DCA 1981). 

Lastly, the Fourth District Court of Appeal's decision expressly and directly conflicts 

with Ruetorims v. Fisher, 89 So.2d 329, 333 (Fla. 1956) on the same question of law. 

Praetoriuns announced the rule of insurance policy construction that: "A single insurance 

policy provision must not be construed in isolation, but should be construed with other 

policy provisions, against the background of the case." At bar, the Fourth District refused 

to read the exclusion section of the liability policy and only read and applied the definition 

section of the liability policy. Thus, the District Court's decision to construe the policy in 

that fashion expressly and directly conflicts with Praetorians on the same question of law. 

In sum, this Court should exercise its discretion and review the decision at 

bar to resolve the conflict it has created with the decisions of other courts. Also, this 

decision has the potential to vastly increase the risk and make computing premiums related 

to risks next to impossible to ascertain. This can only have the effect of increasing rates 

since realistically, the insurer will be unable to determine how many "resident relatives" 

may reside with one insured at any one time under any policy of insurance. 

-7- 



i 
I 
I 
1 
1 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
1 

CONCLUSION 

Wherefore, due to the foregoing, World Wide respectfully requests that this 

Court exercise its discretion and take jurisdiction of this case due to the conflict 

demonstrated in the brief. 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT JANUARY TERM 1992 

STEVEN WELKER, 1 
1 

Appellant, 1 
1 

1 
WORLD WIDE UNDERWRITERS 1 
INSURANCE COMPANY a/k/a, 1 
f/k/a WAUSAU INSURANCE ) 
COMPANY, 1 

1 
Appellee. 1 

1 

V. 1 CASE NO. 91-2395. 

NOT FINAL UWRL TiME 
REHEARING M @ ~ N  

Opinion filed May 13, 1992 AND, IF FILED, DISPosm OF. 

Appeal from t h e  Circuit Court 
for Broward County; George A .  
Brescher,  Judge. 

Susan S. Lerner of Preddy, Kutner, 
Hardy, Rubinoff, Thompson, Bissett 
& Bush; Miami, for appellant. 

Edward D. Schuster of Pyszka, 
Kessler, Massey, Weldon, Catri, 
Holton & Douberley, P.A., Fort 
Lauderdale, for appellee. 

PER CURIAM. 

We reverse t h e  final judgment entered in favor of 

appellee (World Wide) and remand with direction to enter an order 

determining coverage to exist in favor of appellant (Welker). 

The issue is whether Welker was entitled to basic 

liability coverage under the automobile policy as a resident 

family member such that he was also entitled to the protection of 

uninsured motorist coverage afforded by t h e  policy, We conclude 

I 

I I that h e  {as. C .  * 

. .  - 1 
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Welker brought suit against World Wide alleging that 

he was entitled to uninsured motorist coverage under an 

automobile insurance policy issued to his mother, having been 

injured in an accident caused by an "unknown motorist." Welker 

was residing with his mother at the time of the accident, and 

asserted that the instant policy provided liability, medical 

payments, and uninsured motorist coverage ' to "resident family 

members." World Wide answered the complaint, alleged that Welker 

was excluded from coverage under the policy, and ultimately 

obtained summary final judgment.  

The crux of World Wide's successful argument to the 

trial court was t h a t  although Welker may have been a resident 

relative of the named insured at the time of his accident, both 

the liability and uninsured motorist portions of the policy 

failed to provide coverage for Welker. 

With r'egard to liability coverage, the instant policy 

provides as follows: 

PART A -- LIABILITY COVERAGE 
INSURING AGREEMENT 

We will pay damages for bodily injury or 
property damage for which any covered person 
becomes legally responsible because of an 
auto accident. . . . 
"Covered person" as used in this P a r t  means: 

1. You or any family member for the 
ownership, maintenance or use of any auto 
or t ra i l er .  

The policy defines the term "family member" as "a  person related 

to you by blood, marriage or adoption who is a resident 0.f your 

household. 'I Under the section entitled "EXCLUSIONS, 'I the policy 

further provides: 
-2- 
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B. We do not provide Liability Coverage f o r  
the ownership, maintenance, or use of: 

. . . .  
3 .  Any vehicle other than your covered 

auto, which is: 

a. owned by any family member; or 
b. furnished or available for the use 
of any family member. 

The policy contains a similar exclusion under the section 

governing uninsured motorist coverage. According to the terms of 

the policy, uninsured motorist coverage is not provided for 

bodily injury sustained by any person "[wlhile occupying, or when 

struck by, any motor vehicle owned by [the named insured1 or any 

family member which is not insured f o r  this coverage under this 

policy." Welker maintains that because the policy defines 

resident family members as "insureds, the exclusions set forth 

above cannot limit his entitlement to uninsured motorist 

coverage. We agree. 

This court has not been faced with a case involving 

uninsured motorist coveraqe to a resident family member under a 

p o l i c y  containing identical language to the instant policy. Our 

two decisions upon which World Wide relies are distinguishable. 

In South Carolina v. Heuer, 402 So.2d 480 (Fla. 4th DCA 1981), 

rev. denied, 412 So.2d 465 (Fla. 19821, this court interpreted 

identical policy language and denied liability coverage to the 

daughter of a named insured. 

The Heuer case did not, a5 Welker asserts, involve 

uninsured motorist coverage. While Heuer noted that even named 

insureds may be specifically excluded from coverage, this court 

-3- 
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recently has held t h a t  named insureds cannot be excluded from 

uninsured motorist coverage. - See State Farm Fire & C a s .  Co. v .  

Polgar, 551 So.2d 549 ( F l a .  4th DCA 1969). 

World Wide's reliance on this court's decision in 

Government Employees Insurance C o .  v .  Wright, 543 So.2d 1320 

(Fla. 4th DCA), rev. denied, 551 So.2d 464 ( F l a .  19891, is a l s o  

misplaced. 

Wright can be reconciled with Mullis v .  State Farm 

Automobile Insurance Co., 252 So.2d 229 (Fla. 19711, Auto-Owners 

Insurance Co. v. Bennett, 466 So.2d 242 (Fla. 2d DCA 19841, and 

Lewis v. Cincinnati Insurance Co., 503 So.2d 908 ( F l a .  5th D C A ) ,  

rev. denied, 511 So.2d 297 ( F l a .  1987). In the latter t w o  cases, 

the courts focused on those persons who were termed in Mullis as 

" c l a s s  one insureds." In Mullis, as in Bennett, Lewis, and the 

instant case, the policies contained broad language indicating 

the that the insurer would pay damages for bodily injury and 

property damage for which the i n s u r e d  01: h i s  resident relatives 

became legally responsible because of an automobile accident. 

The Bennett c o u r t  focused its analysis on this all-inclusive 

language and read Mullis to hold that all such persons 

automatically become class one insureds and therefore must be 

afforded uninsured motorist coverage. A 5  this court stated in 

Polgar, 551 So.2d at 550,  a class or,e insured "is entitled to 

uninsured motorist protection insurance under the motor vehicle 

policy whenever and wherever bodily irjury is inflicted upon him 

by a negligent uninsured motorist." 

----.-- 
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The policies at issue in Wright and Bolin v. 

Massachusetts Bay Insurance C o . ,  518 So.2d 393 (Fla. 2d DCA 

1 9 8 7 ) ,  a case cited in Wright as "factually similar," contained 

no such similar language. Those  insurance policies merely 

divided their "person's insured" sections into "owned" and "non- 

owned" automobiles and contained no blanket inclusion extending 

b a s i c  liability coverage to a l l  resident family members. 

Therefore, under those policies, the resident family members were 

- not class .one insureds and need n o t  be afforded uninsured 

motorist coverage if they were excluded by the liability coverage 

provisions. Once the insurance company provides basic liability 

coverage to a l l  resident family members, it cannot, in a later 

section, restrict that coverage and thereby deny the insured's 

family members uninsured motorist coverage while those persons 

are driving i n  vehicles they own or vehicles owned by third 

parties. This distinction helps explain why this court in Polgar 

cited Bennett and Lewis with approval and distinguished Wright 

due to the differences in policy language. It further explains 

how both Bennett and B o l i n  could be issued by the same court. 

When an insurance company purports to provide basic 

liability coverage to the named insured and the insured's 

relatives, it cannot later exclude those relatives from uninsured 

motorist coverage. When the policy contains no such blanket 

inclusion, as in Wright and Bolin, resident f a m i l y  members can be 
excluded from coverage, The burden is squarely on the insurance 

companies to d r a f t  their automobile policies so as  not to run 

afoul of Mullis, which h a s  been the l aw  of this s t a t e  for over 
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twenty years. In purporting to provide b a s i c  liability coverage 

to Welker's mother and all resident family members, World Wide 

c o u l d  not, in a l a t e r  section, restrict both liability and 

uninsured motorist coverage. 
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A nuclear energy tleMllty p o h y  h 8 pdtuy Isatmd by 
any of the following or t h d r  BUDCBSBO~~: 

a. Nuc!eer Energy Lhblllty Iwrance A8uoclatlon; 
b, Mtual Atornlo Energy ucbyty Urxkw~Ilere; or 
c. Nuoleer Inauronce AaemlaIlon of Cariada. 

8. M h  do not provlde Llsblfhy Coverage for the owner- 
aMp, melnlunance or Use 01: 

1. A ~ Y  motorized mtdcle ~ n g  IWI than four- 
2 Any vehlcle, other lhan yaxcwwbd Uo, whloh Is: 

n, owned by you; or 
b, turnlahod or waltoble lor your regular uae. 

3. Any vshloie, oIher thanyoucmmmdewhkch 18: 
B. owned by any lamlly msmber; 01 
b. lurnlsbd M avaltoblu lor 4ho rogu lar use bl any 
hmlly member. 

tmance or ode of any vehlcle whlch la: 
m, owned by e tmMy member, or . '. ' 
b. furnlehed of nvailobh lor tho regular u6e of a 
lwnlly member. 

mf, Ihl9 9 X d U S h  dOm I ) o (  apply 10 yOUt IlWbl- 

I I- -- -. -- ~ - - I _ . -  - --- 
Cll l l l f  O f  
C IABWTY 

Ths Ihnli 01 Ilablllty e l w n  In the Deokatbm far 
Ib.oh penon" for 8odlly Injury Cluqllty lo our 
m d m u m  lknlt of lleMllty lor dl damages for M t y  
hJury austalrwd by eny orm person In any onb auio 
wrddwrt. Subjeot 10 thb llml t lor eaoh peruon, t lie Ilmll 

0 1  r laul l l ry  .II1VI.#l ##I  L l l r  I " " I - . . . . I e . . "  1 c .  __-. .  . - 
dent- lor Bodlly Injury LlaIAllly IE our nia~linum llmlt 
of IlsWllly lor nll darnages lor bodlly fn ury resultlng 

In tho Dealaratlone for "oach aocldont" for Property 
O m a g e  LloMMy tB our mewlnurn Ilrnll of lfabttlty for 
all domagos to slt roperty losultlng from any one 

of the n u m h  01: 

from ony ono aolo accWon4. Tho Iimlt of 1 1 sbtllty shown 

eiito accident, Thls P CI the mod we wlll pay regardlem 

1. Covered pemxm; 
2. Clelins ninde; 
3. Vehlclos nr promlrlms strwn In tlN3 Doctenlkm3pv 
4. Volrlcltls lrivolvod in IIw tutu accldont. 
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3, After Ihls pollcy b In elloel toor 6tl dey8, or If thh 
Is il roilowat w corillnuutiorb policy, wo wltt cencel 
otdy : 

R. for rmnpnyment of premium; or 
b. II yow drluer'e llcenso or lhd  of: 

( I )  any drlvor who tlves with you; 01 
(2) m y  d r l w  who cuslomorlly uaea your 
u ~ ~ o r s d  auto; 

lias heon susponrfed or revokod. fhle must haw, 
0 OTX I nod : 

(1) durlne the pollcy perlod: or 
{2) alnoe Ihe lssi onnlvermry oi the orlglnal 
ollectlvo dato LI the poky  perlod Is olher than 
1 year. 

H ~ W W W W ~ ~ .  H WB declde nol to renew or mnflnus Wa 
pdlcy, wfl wlll mall rmtlao lo Ihe nomad Insured o h m  
In the Deolaratbne a1 the addreas ahown In lhls policy. 
Nollcu wltl bo mslled al lmsl20days belore the end of 
Ure pollcy gorlod. If !he pollcy gerlod Is other than 
1 year, we wlll liave llle rlghl not to rerww or oonllnue 
1t only a4 eaoh ennhraory of Ile orCglrisl elledlve dale. 
Aolamdk Twmlnelon. tf wo oller lo renew or em- 
tlnuo and you or your reprermtalluo donoi aocepl, Ihls 
pollcy wlll eubrnatkeWy lermlnalo et tho end 01 the 
curroril policy perlod. Falluro to pay Iho roqolred re- 
newal or continoallon promlurn when due ohdl meam 
lhet you hew not eoceplod our oflor. 
H yorr obtehr olhw Ineurnnoe on your o k d  rha, 
any almllar Jneurturco provided by thla pdky  wlll 
larmlnsle aa to Ihrh auto on the'elfeeoliue date of Ihe 
olhor Inaumnw. 
Other Termhallon Proullrlona 

1. If the law In efCd In our dale at Ihetlme thb 
polioy Is Iseued, r d o i  conllnusd; 
. a. rcw(utro@ a labgar nolloe perlod: 

tr, rcqrilres P spoctnl fonn of or procedure lor 
glulng notlce; w 
c. modllloa any of Ihe slaled termlnatkn ma8one; 

we wJil comply wllh 4hme requlrsmenls. 
3. We may dellver any nolke halead o? malllng It. 
kouf 01 rnalllng 04 m y  notlco alldl be aulfidsnl 
proof of notice, 
3. I1 tMe polloy is aancelled, you rney be entitled lo II 
premkm rdund. i f  bo, we wlll aeiid you the refund, 
Tlie liromlrirn refund, II any, wlll be oomputed 
ocmrdlng to our manuals. Howsver, rndlng or ' 
olforlrq lo rrrake tlierofund Is not II uorrdlllondcen- 
eellet lon. 
4. Tho olloclrve dalo 01 ~ ~ ~ ~ ~ l l a l l o n  etetsd In the 
nollce slrel beume tho orid of the polluy psrlod. - ._ _.. _. --_. - - .*- .._-- * - ---- 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing was furnished by mail on 

October 21,1992, to: E.J. Generotti, Esquires DELL & SCHAEFER, 2404 Hollywood Blvd., 

Hollywood, Florida 33020; and to Susan S. LRnner, Fsquire, PREDDY, KUTNER, HARDY, 

RUBINOFF, THOMPSON, BISSETT & BUSH, 501 NE 1st Avenue, Miami, Florida 33132. 

PYSZKA, KESSLER, MASSEY, WELDON, CATRI, 
HOLTON & DOUBERLEY, P.A. 
The 110 Tower, 20th Floor 
110 Southeast Sixth Street 
Fort Lauderdale, Florida 33301 -3400 
(305) 463-8593 

Petitioner 


