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.- SUMMARY OF ARGUMENT 

This court has stated, and both Petitioner and Respondent have quoted in 

v. B rooks, 523 So.2d 1126 (Fla. support of their position, the following in 

1988): 

"In cases where these co nsiderations a m  Iv, the doctrine of interspousal 
immunity shall continue to bar actions between spouses." Sturiano, 
Page 11 28. 

The Respondent argues that because both spouses are still living and that 

because they have not yet divorced in order to be able to file suit, that these 

considerations apply in the instant case. This is contrary to any logical analysis of the 

situation, 

The present state of the law (if it is as stated in the decision appealed from) 

encourages them to get a divorce in order to obtain compensation for the wife's 

injuries. The present state of the law also encourages them to get that divorce even 

though the marriage is not "irretrievably broken" and at the same time precludes the 
t 

Respondent from raising the collusive divorce as a defense. If the parties herein were 

willing to take such action, we would not be here, i.e. they would have obtained a 

divorce and filed suit. However any logical analysis of human nature would 

demonstrate upon which side of the issue the stresses and strains lie. 

Thus, if Sturiano stands for the proposition that the application of interspousal 

immunity is to be done on a case-by-case analysis, from the facts of each case, then 

this action should be sent back to the trial court and be allowed to proceed forthwith 

to determine whether or not "these considerations apply," Sturiano, Page 11 28. 
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More significantly however, isn't it time to recognize that this fiction, created 

by the courts, should now be abrogated by this court as has been done in the 

overwhelming majority of other courts. 

Let Florida not be last. 
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