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On May 2 4 ,  1990, in the Circuit Court in and for Dad& 

County, Florida, following a jury trial, Bennie Lee Pearson 

was adjudicated guilty of second degree murder with a firearm 

in violation of Section 782.04, Florida Statutes (1989) and 

with unlawful possession of a firearm during the commiwion 

of a felony in violation of Section 790.07, Florida Statutes, 

a second degree felony. The judgment is in the record on 

appeal at R-166. A copy of the judgment is included in the 

Appendix at the end of this pleading at App-1 and 2. 

The judgment correctly provides that second degree 

murder with a firearm is a life felony (R-166) (App-1). 

On August 10, 1990 the court sentenced Bennie Lee Pear- 

son to prison for a term of fifty (50) years (R-168) (App-3), 

and adjudicated him a habitual violent felony offender, 

imposing an extended term under Section 775.084(4), Florida 

Statutes, and providing for a minimum term of fifteen (15) 

years to be served prior to release (R-169) (App-4). 

The sentencing guidelines score sheet provided that the 

recommended guidelines sentence was 17 to 22 years (R-171) 

(App-6)- An order imposing the enhanced sentence pursuant to 

Section 775.084 is included in the record at R-172 and in the 

Appendix at App-8. 
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One of the issues raised on appeal on behalf of Mr. 

Pearson was that the Florida habitual offender act does not 

provide for extended terms of imprisonment for life felony 

offenses . 
The Third District Court of Appeal issued an opinion on 

rehearing on August 18, 1992 finding that no error occurred 

when the trial judge order Mr. Pearson's sentence enhanced. 

The Third District based its decision upon it holding in 

Lamont v. State, 597 So.2d 823 (Fla. 3d DCA 1992). A copy 

of the decision of the Third District Court of Appeal in 

Pearson v. State, 6 0 3  So.2d 676 (Fla. 3d DCA 1992) is 

included in the Appendix at App-10 to 13. 

A notice to invoke discretionary Jurisdiction and a 

jurisdictional brief were timely filed, and by order of 

November 19, 1992 this Court accepted jurisdiction, dispensed 

with oral argument and directed Petitioner Pearson to file a 

brief on the merits (App-14). 

In the interest of brevity and judicial economy and to 

avoid repetition, we filed a motion seeking to adopt the 

brief of Petitioner Andre Henty Larnont in Lamox& & State, 

7 9 , 5 8 6  which was pending before this Court on the same issue. 

2 



By order of December 31, 1992 this Court granted the 

motion to adopt the Lamont brief, and directed that eight 

copies of the adopted brief be filed with the Court (App-15). 

On December 24 ,  1992 this Court entered its opinion in 

Lamont v. State. A copy is included in the Appendix at App- 

16 to 2 8 .  We take special note of the following holding at 

page 8 of the opinion (App-23): 

Both the plain language and the history of the 
relevant statutes lead us to hold that one convic- 
ted of a life felony is not subject to enhanced 
punishment as a habitual offender under section 
775.084. Accordingly, it was error to sentence 
the petitioners as habitual offenders in connec- 
tion with their life-felony convictions. 

This Court's opinion in Lamont quashed that portion of the 

decision below finding Section 775.084(4)(e) applicable to 

life-felony convictions, and remanded the case for procee- 

dings consistent with the opinion (Opinion, pages 10 and 11) 

(App-25, 26). 

The brief filed on behalf of Andre Henry Larnont in case 

no. 7 9 , 5 8 6 ,  which we are adopting pursuant to this Court's 

order granting leave to do so, is included in the appendix 

to this pleading beginning at App-29 and continuing to the 
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end. Specifically, we adapt the arguments and authorities 

presented and raised in Point I of Lamont's brief, at pages 7 

through 30: 

THE FLORIDA HABITUAL OFFENDER ACT, SECTION 
775.084, FLA.STAT. (1989), DOES NOT PROVIDE 
FOR EXTENDED TERMS OF IMPRISONMENT FOR LIFE 
FELONY OFFENSES 

CONCLUSION 

Based on the arguments and authorities adopted from 

Lamont v. State, the decision of the  Third District in the 

case of Bennie Lee Pearson should be quashed and this Court 

should hold, as it did in Lamont, that Mr. Pearson's life 

felony is not subject to enhancement under Section 775.084, 

Florida Statutes. 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender, and 
SHERYL J. LOWENTHAL, Special 
Appointed Public Defender 
Attorneys for Bennie L. Pearson 
Suite 911 Douglas Centre 
2600 Douglas Road 
Coral Gables FL 33134 
Telephone: (305) 442-1731 
FL Bar No. 163475 /7 
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I HEREBY CERTIFY that a copy of this pleading with its 

appendix, was mailed on January 7, 1993 to the following: 

Charles M. Fahlbusch 
Assistant Attorney General 
Suite 505-5 
4000 Hollywood Boulevard 
Hollywood FL 33021 
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Mr. Bennie Lee Pearson 
No. 421966 
c/o Dade County Jail 
1321 NW 13th Street 
Miami FL 33125 

Office of the Public Defender 
Appellate Division 
8th Floor Metro Justice Building 
1351 NW 12th Street 
Miami FL 33125 
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ed that a compensation order will be re 
vemd “in me8 where it appears that the 
findings of fact which are erroneow or are 
of queationable validity are not ~uperfluoua 
but are makrial to the decision reached” 
Crima Control, 2% II. BumW 522 S0.M 
929, 930 lat DCA 1988). We are 
unable to conclude that the flawed findings 
m the case at bar are immaterial ’ 1 the 
JCC’s deeision that c0ntinent.d is wholly 
responsible for claimant’e atbdant eare. 
The flaws h the JCC’s findinge concern 

the second injury of April 13, 1990. The 
JCC: found that there was no competent, 
substantial evidence connecting claimant’s 
neck injury to the second incident of April 
18, 1990, and that the testimony of Dr. 
Suarez, claimanva treating physician, and 
Dr. Cohen, an independent medical examin- 
er, linked the neck injury to the first inch 
dent of April 26, 1989. Yet claimant and 
Dr. Suarez never stated anything but the 
fact that the neck injury resulted from the 
second incident, and Dr. &hen simply was 
not told there was a second incident when 
he found a five percent cervical impairment 
during his examination of claimant on Jan- 
uary 3, 1991. 
The JCC also found that Dr. Suarez had 

opined that claimant’s attendant-care needs 
resulted from her April 26, 1989 back inju- 
ry, and from a later incident on October 9, 
1990, when she exacerbated her back prob- 
lems while performing a job search. The 
JCC did not acknowledge, however, that 
Dr. Suarez had also testified that her need 
for attendant care was due in part to the 
neck injury from the April 13, 1990 inci- 
dent. Although the JCC acknowledged 
that claimant testified that she hurt her 
neck and shoulder in the April 13, 1990 
incident, he questioned the accuracy of her 
testimony based in part upon a medical 
record which indicated to him that “as of 
October 9, 1990, even Dr. Suarez had no 
idea of her April 13, 1990 injury.” On the 
m n w ,  the hospital admission history Dr. 
Suarez prepared on April 16,1990 explicitly 
stated that claimant had been reinjured 
while working at the Marriott. 

Finally, the JCC found the April 13, 1990 
injury to be noncompensable. This is per- 

plexing, considering claimaafs injury oc- 
curred at work while she waa perfonning a 
work-related task. 
In addition to the above inconsistencies, 

we note that Dr. Suarez testified that 
claimant reached MMI as’to the second 
incident in October 1990, but did not in& 
eate an MMI date aS ta the third incident. 
Although he is still treathg claimant for 
neck and back pain, he nonetheless testi- 
fied by deposition that she has no addition- 
al &ability stemming from the third inci- 
dent. This sltatement is premature, since 
there has been no finding of MIYLI. Steur- 
art v. R e a d  Inns of Am, 513 So.2d 1334, 
1335 (Fla. le t  DCA 1987). 

We R m R 5 E  and REEdAND this case 
with k t i o m  to the JCC to make further 
findings andlor to clarify the order on a p  
peal. 

MINER and WEBSTER, JJ., concur. 

Bennie Lee PEARSON, Appellant, 
V. 

The STATE of Florida, Appellee. 
No. 9b2148. 

District Court of Appeal of Florida, 
Third District. 

Aug. 18, 1992. 

Defendant was convicted in the Circuit 
Court, Dade County, Michael Salmon, J., of 
seconddegree murder with a firearm and 
unlawful possession of. a firearm during 
commission of a felony, and he appealed. 
The Disltrict Court of Appeal held that: (1) 
double jeopardy barred conviction for un- 
lawful possession of a firearm during com- 
mission of a felony arising out of the same 
act forming the basis for conviction of sec- 
onddegree murder with a firearm; (2) life 
felonies were subject to enhancement un- 
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PEARSON v. STATE 677 
Clu aa 6Q3 8a2d 676 w p .  3 M.+ 1992) 

der habitual offender statutes; and (3) trial 
judge properly permitted State to enter 
nolle pr08tqui with respect to robbery 
count and proceed on narrowed indictment. 

Affmed in part, reversed in part, va- 
cated in part and remanded for resentenc- 

Hubbart, J., filed a concurring opinion. 
ing. 

1. Double Jeopardy +150(1) 
Doctrine of double jeopardy b d  de- 

fendant's conviction for unlawful posses- 
sion of a f m q  during the commission of 
a felony which arose out of the same act as 
his conviction for seconddegree murder 
with a firearm. U.S.C.A. ConstAmend. 5. 

2 Criminal Law -1202.2 
. '  Life felonies were subject to enhance- 

ment under habitual offender statute. 
Weet's F.S.A. 8 775.084. 

3. Homicide *354(1) 
Once trial court determined that defen- 

dant .convicted of seconddegree murder 
should be sentenced to a term of years, 40 
years was the maximum term of years 
permitted under sentencing provisions, 
when provisions were read in pari materia 
with habitual offender statute. West's 
F.S.A. 55 775.082(3)(a), 775,084; U.S.C.A. 
Const.Amend. 5. 

4. Criminal Law -1202.2 
Provisions governing sentencing of ha- 

bitual felony offenders and habitual violent 
felony offenders did not apply to life f e k  
niea West's F.S.A. 4 775.084(4Xa, b). 
5. Arrest -63.4(7, 10) 

Probable cause existed for officers' a c  
tions, based on defendant's coperpetrator's 
identification of defendant as participant in 
crimes, surviving victim's statement to p 
lice that he believed two men were in- 
volved, and anonymous tip which also 
named the defendant. 

6. Indictment and Information &159(1) 
Permitting the State to enter a nolle 

prosepi with respect to a robbery count 
and proceed on the indictment was not a 
forbidden amendment of an indictment. 

7. Indictment and Information *159(2) 
Narrowing the theory of misconduct 

alleged in an indictment by striking surplus 
counts did not violate a defendant's right to 
be prosecuted pursuant to an indictment 
returned by a grand jury. 

Bennett H. Brummer, h;blic Defender, 
and Sheryl J. Lawenthal, Sp. Asst. Public 
Defender, for appellant. ' 

Robert A. Butterworth, Atty. Gen,, and 
Charles M. Fahlbusch, Asst. Atty. Gen., for 
appellee. 

NESBI", JJ. 
Before BARKDUU, HUBBART and 

ON MOTION FOR REHEARING 
PERCURIAM. , 

Upon consideration of the motion of Ben- 
nie Lee Pearson thii court's previous opin- 
ion is withdrawn and the folbwing opinion 
is substituted: 

The trial court in the instant me adjudi- 
cated Bennie Lee Pearson guilty of second- 
degree murder with a firearm and unlawful 
possession of a firearm during the commis- 
sion of a felony, "he court found Pearson 
to be an habitual and violent offender, and 
imposed a sentence of ffity years in prison 
with a mandatory minimum of fifteen 
yeam without eligibility for parole. We 
affirm in part and reverse in part and 
remand for resentencing. 

111 We agree with defendant's argu- 
ment that because his conviction for sec- 
ond-degree murder with a firearm and his 
conviction for unIawful possession of a fire- 
arm during the commission of a felony 
arose out of the same act, the doctrine of 
double jeopardy barred the later conviction. 
See Cleveland v, State, 687 So.2d 1145 
(Fla.1991); Sessions v. State, 597 So.2d 832 
(ma. 3d DCA 1992); Davis v. State, 590 
So.2d 496 (Fla. Sd DCA 1991); see also 
Perez v. State, 528 S0.M 129 (Fla. 3d DCA 
1988). 

[U] Additionally, we conclude no error 
occurred when the trial judge ordered de 
fendant's sentence enhanced. Based upon 

. 
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our 3olding in L a w t  v. State, 597 s0.a 
823 (Fla. 3d DCA 1992), life felonies are 
subject to enhancement under the habitual 
offender statute, section 775.084, Florida 
Statutes (1989). However, reading the ha- 
bitual offender statute in pari materia with 
a d o n  775.082(3Ma), we conclude that once 
the trial court determined defendant should 
be sentenced to a term'of years, forty 
yeam was the &mum term of years 
permitted under the statute. See Wcrrd v, 
State, 558 s0.M 166 (Fla. 1st DCA 1990); 
see also H o w  v. State, 596 S0.M 1221 (Fla 
2d DCA 1992). Also, the fifteen-year man- 
datory minimum cannot be imposed be- 
cause, as stated in hmont,  subsections 
775.0&4(4Xa) and (b) do not apply to life 
felonies. Lament, 597 So.2d at 829, 

[61 As to the remahin'g phb raised, 
first, the trial judge pxoperly denied defen- 
dant's motion to suppreas his statement. 
Based upon his mperpetrator's specific 
identification of the defendant as a partici- 
pant in the crimes, the surviving victim's 
statement to police that he believed two 
men were involved, and the anonymous tip 
which had also named the defendant, pr+ 
able cause exiskd for all officers' actions 
and defendant's statement w a ~  accordingly 
admissible. See Jzlstus w State, 438 So.2d 
358 (Fla.1983), cerk denied, 465 US. 1052, 
104 S.CL 1332, 79 LEd.2d 726 (1984). 

[6,71 Secondly, the trial judge properly 
permitted the state ta enter a no& pmse- 
p i  with respect to a robbery count and 
proceed on the indictment. Deletion from 
an indictment of allegations unnecessary to 
the offense, or the withdrawal from the 
jury's consideration of one of several of- 
fenses initially charged does not constitute 
a forbidden amendment. United S t a h  v. 
Miller, 471 US. 130, 144-46, 105 S.CL 
1811, 1819-20, 85 LvEd,2d 99 (1985). Nar- 
rowing the theory of misconduct alleged in 
an indictment by striking surplus counts 
does not violate a defendant's right to be 

1. FIRST DISI'RIT: . Chohton v. State, 589 
So.2d 307 (Fla. 1st DCA 1991), upprovd 17 
F.LW. S554. - Sa2d - (Fla. July 23, 1992): 
Johnwn v. State, 568 So2d 519 (Fh 1st DCA 
1990): Ehrkr v. Smte, 564 So.2d 1169 (Fla. 1st 
DCA), rev. & n i d  576 So.2d 284 (Fla1990); 
SECOND DISTRICT: w. Sture, 528 

- .  

prosecuted pursuant to an indictment r e  
turned by a grand jury: United States v. 
B k d &  866 F.2d 1343"(11th Cir.1989); see 
Huene w. Stat&, 670 So.2d 1031 (Fla. 1st 
DCA 1990), m * e w  denied, 581 So.2d 1308 

Accordingly, we reverse defendant's con- 
viction and vacate the sentence entered for 
his unlawful possession of a fwearm during 
the commission of a felony. We affirm 
defendant's conviction for seconddegree 
murder with a firearm but vacste the sen- 
tence ordered as to that conviction and 
remand for resentencing. 

(Fla.1991). 

BARKDULL and NESBITI', JJ., concut. 

HUBBART, Judge (concurring). 
I concur in the opinion and judgment of 

the court, but with certain reservations. I 
think the trial court erred in sentencing the 
defendant as a habitual violent felony of- 
fender under Section 77S.OI?4(1)(b), (4)(b)(l), 
Florida Statutes (19891, because (1) the de- 
fendant was convicted of a life felony, to 
wit: seconddegree mprder with a firearm, 
50 782.04(2), 775.087(1)(a), FlaStat. (1989); 
and (2) Section 775.084(4Xa), (b), Florida 
Statutes (1989) contains no extended term 
of imprisonment for a life felony convic- 
tion; accordingly, the defendant should 
have been sentenced under the sentencing 
guidelines. This result reflects the views 
which I expressed in my dissenting opinion 
in Lamont v. Stah 591 So.2d 823,83042 
(Fla. 3d DCA 1992) (Hubbart, J., dissent- 
ing), and is in accord with the decisions of 
the First, Second, Fourth and Fifth District 
Courts of Appeal,' 

Nonetheless, I am obviously bound by 
the contrary decision of the en banc majori- 
ty in Lamont, and therefore reluctantly 
concur with the court's decision that the 
trial couk did not err in sentencing the 
defendant as a habitual violent felony of- 
fender. Beyond that, I am somewhat puz- 

Sa2d 470 (Fh. 2d DCA 1988); FOURTH DJS - TRICE Newton v, State, 581 So.Zd 212 (Ha. 4th 
DCA 19911, u p p ~ o v ~  394 So.2d 306 (Fla.1992); 
Walker v. State, 580 So.2d 281 (Fla. 4th DCA 
1991). rw. dismissed, 593 S o l d  1049 (Fla.1992): 
FIFTH DISTRICT: Power v. State, 568 So.2d 51 1 
(Pla 5th DCA 1990). 
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in the enhanced penalty section of the ha- 
bitual offender act [g 775,084(4Xa), @), Fla. 
Stat, (1989)l which authorizes such a sen- 
tence for either a habitual violent felony 
offender, as here, or even for a habitual 
felony offender. I recognize, however, 
that this result is apparently dictated by 
hmont  and therefore I cannot dissent 
therefrom--except to express the hope that 
upon further review the Florida Supreme 
Court will correct this obvious exercise in 
judicial legislation. 

William J. DEPARVLNE, Appellant, 

STATE of Florida, Appellee. 
No. 92-200. 

District Court of Appeal of Florida, 
First District. 

Aug. 18, 1992. 

V. 

Defendant was convicted of grand 
theft and sentenced by the Circuit Court, 
Duval County, Peter Dearing, J., under in- 
correct scoresheet. Defendant appealed. 
The District Court of Appeal held that re- 
consideration of sentence using correct 
scoresheet was required. 

Reversed and remanded. 

1. Criminal Law el042 
Defendant's failure to object to errone- 

ous point total on Sentencing Guidelines 
scoresheet does not bar issue on appeal. 
West's F.S.A. 00 775.082(3)(d), 812.- 
014(2)(c). . 

2. &mind L a w  -1177 
Erroneous point total on Sentencing 

Guidelines scoresheet is not harmless error 
if corrected total does not correspond to 
same guidelines cell. 
3. Criminal Law -1177 

Scoresheet error may be harmless 
where correction of scoresheet calculation 
would place defendant in same guideline 
cell or where appellate court is clearly con- 
vinced that defendant would have received 
same senknce notwithstanding error. 
4. Criminal Law el177 

Reversal of sentence resulting from 
erroneous scoresheet was required, even 
though corresponding range permitted by 
correct scoresheet still encompassed sen- 
tence imposed, since appellate court was * 
unable,to say that trial court would have 
imposed same sentence if apprised of cor- 
rect sentencing cell. 

Nancy A, Daniels, Public Defender, and 
Abel Gomez, Asst. Public Defender, Talla- 
hassee, for appellant. 

Robert A. Butterworth, Atty. Gen., and 
Bradley R. Bischoff, Asst. Atty. Gen., Tal- 
lahassee, for appellee. 

PER CURIAM. 
William J. Deparvine has appealed from 

the sentence imposed after he was convict- 
ed of grand theft. We reverse, and re- 
mand for reconsideration of Deparvine's 
sentence using a correct scoresheet. 

As noted above, Deparvine came on for 
sentencing after he was convicted by jury 
of grand theft, a thirddegree felony. 
8 812.014(2)(~), FlaStat. (1989). A guide- ' 
lines scoresheet had been prepared reflect- 
ing a point total of 105, which corresponded 
to a recommended sentencing range of 5-H 
to 7 years, and a permitbd range of 4-% to 
9 years. Deparvine did not object to the 
calculation, and the trial court sentenced 
him to 5 years, the statutory maximum for 
his offense. 0 775.082(3)(d), Fla.Stat. 
(1989). 

[l, 21 Deparvine argues that the correct 
point total was 77, which lowers the recom- 
mended and permitted sentence ranges by 

App-13 
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BENNIE LEE PEARSON, 

Petitioner, 

V. 

STATE OF FLORIDA, 

Respondent. 

NOTEMBER 19, 1992 

The Court has accepted jurisdiction and dispensed w i t h  oral 
argument pursuant to Florida Rule of Appellate Procedure 9.320. 

Petitioner's brief on the merits shall be served on or 
before  December 14,  1992;  respondent's brief on the merits s h a l l  
be served 20 days after service of petitioner's brief on the  
merits; and petitioner's reply brief on the merits shall be 
served 20 days after service of respondent's brief on the merits. 
Please file an original and seven copies of all briefs, 

shall file the original record on or before January 18, 
MCDONALD. SHAW, GRIMES, KOGAN and HARDING, JJ., concur 

The Clerk of the District Court of Appeal, Third District, 

1993. 

H 
cc: Hon. Louis J. Spallone, Clerk 

A True Copy 
TEST: 

Sid J. 
Clerk,  

Sheryl J. Lowenthal, Esquire 
Charles M. Fahlbusch, Esquire 
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THURSDAY, DECEMBER 3 1 ,  1 9 9 2  

BENNIE LEE PEARSON 

Petitioner, 

vs . 
STATE OF FLORIDA 

Respondent. 

* * * * * * * * * * * *  

Case N0.80~488 

Petitioner's motion to adopt brief filed on behalf of Andre 

Henry Lamont in case No. 79,586 is granted.  

Eight copies of the adopted brief shall be filed with this 

Court. 
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Nos. 7 9 , 5 8 6  L 79 ,946  

. {  

ANDRE HENRY LAMONT, P e t i t i o n e r ,  

VS. 

STATE OF FLORIDA, Respondent. 

JAMES BROOKS, Petitioner, 

vs . 
STATE OF FLORIDA, Respondent. 

[December 24, 19921, 

KOGAN, J. 

We have fcr review Lamont v.  State, 537  So.2d’323 (Fla. 3d 

UCA 1 9 9 2 ) ,  in which the d i s t r i c t  c o u r t  certified its dec i s ion  as 

being in conflict w i t h  t h e  decisions of o t h e r  d i s t r i c t  c o u r t s  of 

appeal 011 the issue of whether l i f e  felonies are su ject to 
”g 
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enhancement uni - ?r the Habi U 1 Felony Offender A c t ,  section 775 .  

We have jurisdiction' and approve 084, Florida Statutes  (1989). 

in part and quash in part the decision under r e v i e w .  

Andre Henry Lamont and James Edward Brooks were bath 

sentenced as habitual violent felony offenders after being found 

guilty of l i f e  felonies.  Lamont was convicted of sexual battery 

w i t h  a firearm, a life felony pursuant to section 794.011(3), 

Florida Statutes (1989); burglary of an occupied dwelling with  a 

firearm, a f irst-degree felony punishable by l i f e  imprisonment 

pursuant to section 810.02(2)(b), Florida Statutes (1989); 

kidnapping with a firearm, a first-degree felony, pursuant to 

sec t ion  7 8 7 . 0 1 ( 2 ) ,  Florida Statutes (1989), which was 

reclassified to a life felony under section 775.087(1)(a), 

Florida Statutes (1989), because a firearm was used in the 

cormission of the agfense. 

violent  felony offender to l i f e  imprisonment on the sexual 

battery and kidnapping counts, with  a fifteen-year habitual 

offender mandatory minimum on each of those counts.* 

I 

Lamont was sentenced as a habitual 

Lamont also 

Article V, section 3(b)(4), Florida Constitution. : 

The sentenc ing  order incorrectly ascribes a u t h o r i t y  for  t h e  

However ,  it appears Lmont was found to be a 

fifteen-year mandatory minimum sentences  to section 775.084(4)(a) 
and s e c t i o n  775.082(1), Florida S t a t u t e s  (1989), neither of which 
are applicable. 
habitual violent felony offender, under s e c t i o n  775.084(4)(b), 
Florida S t a t u t e s  (1989), during the sentenc ing  heaskng. 

-2 -  
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receiveG a consecutive fe sente  e with 

I 

fifteen-year habitual 

offender mandatory minimum on the amed burglary count. 

Brooks was c o n v i c t e d  of second-degree murder pursuant to 

section 7 8 2 . 0 4 ( 2 ) ,  Florida Statutes (1989), a first-degree 

felony, which was reclassified t o  a life felony pursuant to 

section 775.087, Florida Statutes (1989); and another offense 

which is  not r e l e v a n t  to the  issue at hand. Brooks was found to 

be a habitual v i o l e n t  felony offender and was sentenced to l i fe  

i n  prison without e l i g i b i l i t y  for release fo r  fifteen years; - 

pursuant t o  section 775.084(4)(b). 

Both Lamont and Brooks a p p a l e d ,  arguing that the  habitual 

offender statute i s  inapplicable to life f e l o n i e s  because 

subsec t ions  (4)(a) and (4)(b) of the statute do not  specifically 

provide f o r  enhanced sentencing for  one convicted of a l i f e  

felony. 

its d e c i s i o n  as being i n  conflict with every o the r  distr ict  c o u r t  

to address t h e  issue. - See e.q. Glover v.  State, 5 9 6  So.2d 1258 

( F l a .  1st DCA 1 9 9 2 )  ( l i f e  f e l o n i e s  no t  subject to enhanced 

sentenc ing  under t h e  habitual offender sta,tute); McKinney v. 

State ,  585  So.2d 318 (Fla. 2d DCA 1991) (same); Walker v. State, 

5 8 0  S0.2d 281 (Fla. 4 t h  DCA 1 9 9 1 )  (same) & v i e w  dismissed, 5 9 3  

So.2d 1049 (Fla. 1992); Power v. S t a t e ,  568 So.2d 511 (Fla. 5 t h  

DCA 1990) (same). 

The d i s t r i c t  court rejected t h i s  argument but certified 

The d i s t r i c t  court rejected the p e t i t i o n e r s '  c o n s t r u c t i o n  

of the A c t .  

de feat  t h e  legislative i n t e n t ,  as expressed in sec $8 i o n s  775.0841 

The court reasoned that such  a c o n s t r u c t i o n  would 

-3- 
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and 775.0842, Florida Statutes  (1989), to provide enhanced 

penalties for career criminals i n  order to deter crime. 

So.2d at 825- 26 .  

interpret t h e  Act so as to subject career criminals who commit 

less serious felony offenses to enhanced punishment but not  to do 

the same to  those  who commit the  most serious of offenses. 

at 826. 

under which Lmont  and Brooks were convicted specifically provide 

far sentencing under section 775 .084 .3  

597  

The d i s t r i c t  court found it "not  rational" to 

- Id. 

The court also found it "significant" that the statutes 

- Id.  a t  826-27. 

Looking to the A c t  as a whole, the  district court 

concluded that although subsect ions  (4)(a) and (4)(b) do n o t  

apply to life feJ.onies, the remainder of the Act, including 

subsection (4)(e), does apply.  

sentences f o r  the l i f e  felony convict ions were affirmed because 

the defendants cou ld  be sentenced pursuant to subsection (4){ej 

of the Act; thereby remavii.ig the need for sentencing under tile 

guidelines, and making them ineligible for  parole and basic gain- 

Therefore, t h e  habitual offender 

time. H o w e v e r ,  t h e  fifteen-year habitual offender mandatory 

4 .  

For example, one w h o  commits sexual battery as defined under 
' s e c t i o n  794.011(3), F l c r i d a  Statutes (1989), "is guilty cf a l i f e  
felony, punishable as provided in s. 775.082, s. 7 7 5 . 0 8 3 ,  OK s. 
775.384." 
section 7 8 2 . 0 4 ( 2 ) ,  Florida Statues (1989), is guilty of "a felony 
of t h e  f i r s t  degree, punishable by imprisorment f o r  a tern of 
years not exceeding l i f e  or as provided in s .  7 7 5 . 0 8 2 ,  5 .  

One who cornits second-degree murder as defined under 

7 7 5 . 0 8 3 ,  or s .  7 7 5 . 0 8 4 . "  & 
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minimums apparently imposed under subsection (4)(b) for the l i f e  

felonies wexe vacated. 597 So.2d at 829. 

Relying on our recent decision in Burdick v .  State, 594 

So.2d 267 ( F l a ,  1992), the d i s t r i c t  court  affirmed Lamont's 

sentence as a habitual offender for  the armed burglaxy 

conviction, which was classified as a first-degree f e lony  

punishable by life imprisonment. 597 So.2d at 829. The district  

cdurt appears t o  have rejected Lamont's contention that the 

first-degree felony should have been reclassified to a l i f e .  

fe lony pursuant to section 775.087(1)(a). 

We agree with the district court below that it does not 

appear rational that the habitual offender statute subjects 

career criminals who commit less se r ious  felony offenses to 

enhanced punishment but does not  do the same fo r  those who commit 

the most serious offenses. However, as recognized by thz dissent 

below, section 775.084 by i t s  plain terms contains no,extended 

term of imprisonment fo r  l i f e  felony convicticns. 

830 (Hubbast, J. dissenting). 

5 9 7  So.2d at 

Subsections (4)(a) and (43(b) of 

the statute4 set out i n  t h e i r  entirety the . I  extended terms of 

S e c t i o n  775.084(4)(a), (b), Florida Statutes (1989), provide: 

(4) (a) The court, in conformity with the 
procedure established in subsection (3);'shall 
sentence the habitual felony offender as 
follows: 

1. In the case of a felony of the first 
degree, f o r  l i f e ,  

2. In t h e  case of a felony of the second 
degree, for a term of years not  exceedia 3 0 .  



imprisonment for t h o s e  found to be habitual felony of fenders  or 

habitual v i o l e n t  f e l o n y  offenders under subsection (1) of the 

statute. 

extended terms of imprisonment. That  provision merely provides 

that  the  sentencing guidelines, parole, and basic gain time are 

inapplicable to sentences imposed under section 7 7 5 . 0 8 4 ;  which, 

as noted above, are provided exclusively in subsec t ions  (4)(a) 

Subsec t ion  ( 4 ) ( e )  of t h e  statute’ does not provide for  

and (4)(b). 

3 .  In the case of a felony of t h e  t h i r d  
degree, f o r  term of years not exceeding 1 0 .  

procedure established in subsect ion ( 3 ) ,  may 
s e n t e n c e  the habitual v i o l e n t  felony of fender  as 
follows: 

degree ,  f o r  life, and such offender s h a l l  not  be 
eligible for  r e l e a s e  for 1 5  years. 

2 .  In t h e  case of a felony of the second 
degree, fo r  a term of  years not  exceeding 3 0 ,  
and such offender s h a l l  not  be eligible fo r  
r e l e a s e  f o r  10 years. 

3 .  In t h e  case of a felony of the third 
degree, f o r  a term of years -not  exceeding 10, 
and such offender shall not be eligible f o r  

( b )  The court, i n  conformity with t h e  

1. In t h e  c a s e  of a felony of t h e  first 

release fo r  5 years. * *  

S e c t i o n  7 7 5 . 0 8 4 (  4 )  ( e !  , Florida Statutes ( 1 9 8 9 )  provides: 

A sentence  imposed under t h i s  s e c t i o n  
s h a l l  n o t  be subject to the prov i s ions  of s .  
9 2 1 . 0 0 1  [ s en tenc ing  guidelines]. The provisions 
of chapter 9 4 7  [parole!  shall not be applied to 
such person, A defendant sentenced under t h i s  
s e c t i o n  shall not be eligible f o r  gain-time 
granted by the Department of Correct ions  except 
that t h e  department may grant up to 20  days of 
i n c e n t i v e  gain-time each month as provided for 
in s.944.275(4)(b). $4 



Where, as here, the language of a statute is clear and 

unambiguous the language should be given effect without resort to 

extrinsic guides to construction. As we have repeatedly noted, 

“[elven where a court is convinced that the 
legislature really meant and intended something 
not  expressed in t h e  phraseology of the act, it 
will not  deem itself authorized to depart from 
the plain meaning of t h e  language which is free 
from ambiguity. I’ 

St. Petersburq Bank & Trust  Ca.  v.  Ram, 4 14 So.2d 1071, 1073  

(Fla. 1982) (quoting Van Pelt v. Hillard, 75 Fla. 792,  7 9 8 , . 7 8  

So. 6 9 3 ,  6 9 4  ( 1 9 1 8 ) ) .  W e  have made clear that 

penal statutes must be strictly construed 
according to their letter. . . . Words and 
meanings beyond t h e  literal language may not  be 
entertained nar nay vagueness become a reasan 
f o r  broadenincj a p e n a l  s t a t u t e .  

Perkins v .  State, 5 7 6  So.2d 13i0, 1312 (Fla. 1991) ( c i t a t i o n s  

omitted). Moreover, even if we were to find the‘statute 

ambiguous, it must be construed in t h e  manner most favorable to 

the accused. - Id. 

A review of the history of the relevant statutes supports 

the petitioners’ construction of t h e  A c t .  As r ecen t ly  explained 

by the F i r s t  District Court of Appeal, the Third District Court 
‘ I  

of Appeal‘s c o n s t r u c t i o n  of sec t ion  775.084 

f a i l s  when t h e  history of the relevant s t a t u t e s  
is examined. Since the advent of l i f e  felonies 
in chapter 3 2 - 7 2 4 ,  Laws of Flcrida, no amendment 
t o  t h e  recidivist s t a t u t e  has referenced l i f e  
felonies, and prior to enactment of section 6, 
chapte r  8 8- 1 3 1 ,  Laws of Florida, the penalty 
provisions of s e c t i o n  775.084 did  not include 
subsection (4)(e). Yet, in chapter 75-298, Laws  
of Florida, the legislature began direcd@g 
punishment as provided in section 775.084 fo r  

App-22 
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fe felonies. It appears th t this omnibus 
c r i m e  bill made universal reference to section 
775 .084  for all. f e l o n i e s  other than capital  
felonies,  without  consideration of the specific 
contents of t h e  recidivist statute .  The Lamofit 
.court having conceded that sections 
775 .084(4) (a )  and 775.084(4)(b) do n o t  apply t o  
l i f e  f e l o n i e s ,  we f a i l  to see t h e  logic of t h e  
l e g i s l a t i v e  intent it a s c r i b e s  t o  the 1975  
enactment.  

Lee v .  State, 17 F.L.W. D2392, D2393-94 (Fla. 1st DCA 1992). 

Both the p l a i n  lafiguage and the history of the r e l e v a n t  

statutes lead u s  to hold t h a t  one conv ic t ed  of a l i f e  fe lony  is 

not subject t o  enhanced punishment as  a h a b i t u a l  offender under 

petitioners as habitual offenders in connec t iGn  w i t h  t h e i r  l i f e -  

felony convictions. 

We f i n d  

co iv i c t ion  of burg1 ry of an occupied dwelling w i t h  a firearm 

775.08?(1)(a), Florida Statutes (1989), w h i c h  provides :  

Unless otherwise provided by law, whenever a 
person is charged wi th  a felony, except a f e lony  
i n  which the use of a weapon o r  f i r e a r m  i s  
e s s e n t i a l  element, and during $be commission of 
such felony the de fendan t  c a r r i e s ,  displays, 
uses, threatens ,  or attempts to use any weapon 
or firearm, or during t h e  commission of s u c h  
f e lony  t h e  defendant commits an  aggravated 
b a t t e r y ,  the felony f o r  w h i c h  t h e  person i s  
charged s h a l l  be reclassified as follows: 

an  

' iie approve the conflict cases cited above t o  t h e  extent t h a t  
they are i n  accord with t h i s  hold ing .  

$$ 
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(a In the case. of fel 
degree, t o  a life felony. 

ny of the first 

(Emphasis added). 

of an occupied dwelling, in t h e  course of which 

t h e  defendant El3 was armed or did arm himself 
w i t h  a dangerous weapon, t o  w i t :  A FIREARM 
and/or [ 2 ]  made an a s s a u l t  o r  battery upon [ t h e  
victim] by touching her and/or pointing a 
FIREARM a t  h e r  i n  v i o l a t i o n  of 810.02 Florida 
S t a t u t e s .  

Und r section 810.02(2), Florida S t a t u t e s  (1989), burglary i s - a  

first-degree felony punishable by l i f e  imprisonment i f ,  i n  the  

course of committing t h e  o f f e n s e ,  t h e  offender e i t h e r  " ( a )  

[mlakes an assault o r  battery upon any person," or  "(b) 

armed, or arms himself w i t h i n  such s t r u c t u r e  o r  conveyance,  w i t h  

e x p l o s i v e s  o r  a dangerous weapon." Lamont maintains-that use of 

a firearm w a s  n o t  a n  e s s e n t i a l  element of t h e  offense because he 

w a s  charged  with a s s a u l t  OK b a t t e r y  as w e l l  as with be ing  armed 

w h i l e  committing t h e  burglary. 

[ i ] s  

Thus, he contends t h a t  under  o u r  

decision in Lareau v .  S t a t e ,  573 So.2d 813 (Fla, 1991), t h e  

offense should be enhanced t o  a life felony under section 

775.087(1)(a) and t h e r e f o r e  would not be s u b j e c t  t o  enhanced 

sentenc ing  under the h a b i t u a l  offender s t a t u t e .  

Lamont's argument w m l d  have merit if he had been found 

g u i l t y  of burglary w i t h  an  assault o r  battery d u r i n g ' t h e  

cominission of t h e  offense under s u b s e c t i o n  (2)(a) of the b u r g l a r y  

s t a t u t e .  - See Larsau, 5 7 3  So.2d a t  814 (because  c o n v i c t i o n  w a s  

based on g r e a t  bodily harm provision of aggravated Ly attery 

App-24 
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statute rather than on use of deadly weapon provision, the use of 

a weapon was not an e s s e n t i a l  element of affense and section 

775.087(1) c o u l d  be used to enhance offense). Hawever, although 

the jury was instructed on both burglary w i t h  an assault or 

battery, subsection (2)(a), and burglary w h i l e  armed with a 

dangerous weapon, subsection (2)(b), it is apparen t  f r o m  the 

verdict  form that Lamont was not convicted under subsection 

( Z ) ( a ) .  Rather, he was found guilty of “burglary of an occupied 

dwelling w i t h  a firearm,” or armed burglary under subsection - 

( 2 ) ( b ) .  The verdict form contains specific findings that t h e  

structure was an occupied dwelling, and a f i ream was used d u r i n g  

the burglary; however, thei-e  is no finding as t o  w h e t h e r  a n  

a s s a u l t  o r  battery w a s  committed. In accordance with the 

verdict ,  t h e  judgment states that Lamont was found g u i l t y  of 

“burglary of a n  occupied dwelling with a f i r e a m , ” .  under section 

810.02.  B e c a u s e  use of a weapon or firearm i s  clearly an 

essential element of the offense with which Lamont was convicted, 

the t r i a l  court’s failure to enhance the offense to a life f e lony  

under section 775.087(1)(a) based on Lamont’s use of a firearm 

was proper. 

Accordingly, we approve that p o r t i o n  of the decision mder 

review uphold ing  the application of the h a b i t u a l  offender statute 

to Lamont ‘ s  armed burglary convic t ion .  B u r d i c k .  We a l s o  appro-vFe 

t h a t  po r t i on  vacating t h e  fifteen-year mandatory mininum 

sentences for t h e  l i f e  f e l o n i e s .  H o w e v e r ,  we quash that portion 

of the dec i s i on  below finding s e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( e )  applicable to 
$8 

App-25 
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the petitioners' life-felony convictions and remand f o r  further 

proceedings c o n s i s t e n t . w i t h  this opinion. 

It is so ordered. 

BARKETT, C.J., and OVERTON, SHAW, GRIMES and HARDING, JJ., 
concur. 
McDONALDr J., concurs  in part and dissents in part with an 
op in ion .  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 

App-26 
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McDONALD, J., concurring in part, dissenting in part. 

I would approve the decision under review in full and 
- -  

therefore dissent to the majority op in ion  to t h e  extent  t h a t  

disagrees with it. 

App-27 
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Two Consolidated Applications for Review of the Decision of t h e  
D i s t r i c t  Court of Appeal - Certified Direct Conflict of Decis ions 

Third District - Case Nos. 89-2917 & 90-1419 

{Dade County)  

Bennett H. Brummer, Public Defender and Bruce A. Rosenthal, 
Assistant Public Defender, Eleventh Judicial C i r c u i t ,  Miami, 
Florida, 

for  Petitioners 

Robert A .  Butterworth, Attorney General and Michael  5 .  Neimand, 
Assistant Attorney General, Miami, F l o r i d a ,  

f o r  Respondent 
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INTRODUCTION 

The Petitioner, Andre Henry Lamont, was the defendant in the 

trial court and the  Appellant in the Third District Court of 

Appeal. The State, the Respondent herein, was the prosecution in 

the trial court and the  Appellee before the lower court. The 

symbol "R" will refer to the record on appeal, and the symbol "TI* 

will refer to the transcript. 
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3 D F CTS 

Following a jury trial, the defendant was convicted of the 

following offenses, arising out of a single criminal episode' which 

occurred on November 30, 1988: sexual battery with a fiream (R. 

49, 5 2 ) ,  a life felony under S 794.011(3), F1a.Stat. (1987) (Count 

I); burglary of a dwelling with a firearm and assault while 

committing an offense therein, which, although graded by the trial 

court as a first-degree felony punishable by life ( S  810.02(2) ,  

Fla.Stat .  ( 1 9 8 7 ) )  (Re 50, 521, should have been reclassified to a 

life felony pursuant t o  the provisions of S 775 .087(1 ) (a ) ,  

Pla-Stat. (1987) (Count 11); and kidnapping with a firearm, which, 

although initially graded as a first-degree felony punishable by 

l ife,  S 787.01(1)(d), Fla.Stat. (1987) ,  because of the use of a 

weapon which w a s  not an essential element, is reclassified under 

S 775.087(1)(a) to a l i f e  felony (R. 51, 52) (Count 111)). 

The sentencing guidelines recornended sentence for the three 

counts for which the defendant was convicted was life imprisonment 

(R. 6 0 ) . 2  The trial  court sentenced the defendant as a habitual 

1 4 

The lower court described the offense as follows: "Lamont 
entered the home of the female victim early one morning carrying 
a handgun. H e  then committed a nonconsensual sexual battery on 
the victim after directing her into her bedroom. After the sexual 
battery, Lamont directed the victim and her faur y e a  old son at 
gunpoint to go i n t o  the bathroom and remain there, or they would 
be harmed." Lamont v. State, 17 F.L.W. at D509 n.2. 'The duration 
of the incident w a s  approximately twenty to thirty minutes (T. 307- 
08) . 

2 

Where the sentencing guidelines recommendawon is life 
imprisonment, imposition of consecutive life sentences constitutes 

2 



violent felony offender to concurxent terms of life imprisonment 

on the sexual battery and kidnapping counte (Counts I and 111, 

respectively), with fifteen-year habitual offender mandatory 

minimum and three-year firearm mandatory minimum on each of those 

counts, and a consecutive life sentence and fifteen-year mandatory 

minimum on the burglary count (Count 11) (R. 57-58). 

On appeal, the cause was initially briefed and orally argued 

before a three-member panel of the Third District; on its own 

motion, the Third District subsequently set the cause for hearing 

en banc, resulting in an opinion which conflicts with every other 

district court of appeal in Florida, by holding that life f e l o n i e s  

are subject to enhanced sentencing under the provisions of 

S 775.084, Fla.Stat. (Supp. 1988). Lamont v. State, 17 F.L.W. D507 

(Fla. 3d DCA Feb. 18, 1992).3 Four members of the Court dissented, 

in an opinion authored by Judge Hubbaxt. 

In addition to being in de facto express and direct conflict 

with every other district on the point,  the Third District 

a departure, requiring a written statement,of justifying reasons. 
Robinaon V. State, 520 So.2d 1 (Fla. 1988); Rease v. State, 493 
So.2d 454 (Fla. 1986). 

The trial court did not, presumably for the reason that it was 
entering habitual offender sentencea, provide a written statement 
of reasons for upward guidelines departure. I 

3 

Lamont was paired for review by the Third District w i t h  Brooks 
v. State, DCA Case No. 90-1419. The appellant Brooks filed a 
motion for clarification in his case, which by the provisions of 
the appellate rules delayed finality of the  decision as ta him 
until ruling by the Third DiStKiCt on that motion on April 28, 
1992. Brooks is presently pending beview in t h i s  
Court. 

17 F.L.W. D1086. 
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I petitioner Lamont on March 18, 1992. 

I1 
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SumMARy OF ARGUMENT 

The lower court held, despite the absence of a textual 

provision to support such sentencing, that life felonies were 

subject to enhancement under the Habitual Offender Act, S 775.084, 

Fla.Stat. (1989). This holding was erroneous. As a fundamental 

matter of statutory construction, statutes must be construed 

according to their plain and clear meaning; moreoverI penal 

statutes must be strictly construed in favor of a defendant. As 

a matter of separation of powers, it ie not the role of the courts 

to remedy a perceived disparity in penal statutes by reading in a 

penalty for a particular offense when the Legislature did not so 

provide . 
The construction asserted by the Petitioner as the proper one 

under t h e  habitual offender atatute, that life felonies are not 

subject to enhancement, is consistent with the holding of every 

other district court of appeal in Florida on the subject. 

The lower court's reliance on subsection (4)(e) of the 

atatute, added in 1988, was flawed for several reaaons. First, 

that amendment did not alter the  category.of offenses subject to 

habitual offender enhancement (i.e., first-degree, second-degree 

and third-degree feloniee), but only alteredthe effect of enhanced 

sentences otherwise properly imposed for those offbnses. The 

amendment did this by removing such sentences fr&n sentencing 

guidelines constraints (thereby statutorily overruling this Court's 

prior decisions on the subject), and by eliminating eligibility for 

parole and for basic gain time. Nothing in the en if cting chapter 
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i 

d 

through which subsection (4)(e) was added (chapter 88-131) amended 

the Habitual Offender Act by bringing life felonies within its 

scope . 
Life felonies, like capital felonies, have always been outside 

the scope of the Habitual Offender Act. When the Habitual Offender 

Act in its modern farm was enacted in 1971 (effective January 1, 

1972), life felonies had not vet been created. They were not 

created until almost a year later. The statute has never been 

amended to include them within its scope. The lower cou&'s 

central reliance on subsection ( 4 ) ( e )  constitutes an implicit 

conclusion of amendment by implication, a conclusion which cannot 

be sustained under either the text of the statute, the applicable 

principles of construction, or the history of the atatute. 

The lower court's further reliance on S 715 .084  sentencing 

reference provisions in criminal offense statutes is similarly 

fatally flawed, because such reference provisions appeased in the 

pertinent statutes before life felonies had ever been created. 

Moreover, such reference provisions continue to appear in numerous 

misdemeanor offense statutes, although thg Habitual Offender Act 

does not contain any provisions for misdemeanor sentencing 

enhancement. 

The lower court's interpretation of the statute ,constitutes 

judicial legislation and cannot be sufitained. Its decision should 

be quashed, and, correspondingly, the holdings of the other four 

district courts of appeal of Florida on the subject should be 

approved . P 
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ARGUMENT 

THE FLORIDA HABITUAL OFFENDER ACT, SECTION 
775.084, FJ;A.STAT. (1989), DOES NOT PROVIDE 
FOR EXTENDED TERMS OF IMPRISONMENT FOR LIFE 
FELONY OFFENSES. 

The Florida Habitual Felony Offender statute, S 775.084, 

Fla.Stat. (1989), contains no provisions for enhancement of life 

felony offenses; by its express terms, it applies only to first, 

second and third-degree felonies. The statute provides in its 

entirety as follows: 

ns .oa4  Habitual felony offenders and 
habitual violent felony offenders; extended 
tern; definitions; procedure; penalties. - 

(1) 
(a) "Habitual felony offender" means a 

defendant for whom the court may impose an 
extended term of imprisonment, a5 provided in 
this section, if it finds that: 

1. The defendant has previously been 
convicted of any combination of t w o  or more 
felonies in this state or other qualified 
offenses; 

2. The felony for which the defendant is 
to be sentenced was committed within 5 years 
of the date of the conviction of the last 
prior felony or other qualified offense of 
which he was convicted or within 5 years of 
the defendant's release, on parole or 
otherwise, from a prison sentence or other 
codtmsnt imposed as a result of a prior 
conviction for a felony or other qualified 
offense, whichever is later; 

The defendant has not received a pardon 
for any felony or other qualified offense that 
is necessary for the operation of this 

4. A conviction of a felony or other 
qualified offense necessary to the operation 
of this section has not been set aside in any 
post-conviction proceeding. 

(b) "Habitual violent felony off endes" 
means a defendant for whom the court lnay 
impose an extended term of imprisonment 
provided in this section, if it finds 

1. The defendant has previously been 

As used in this act; 

3 .  

section; and I '  
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convicted of a felony or an attempt or 
conspiracy to commit a felony and one or more 
of such convictions was for: 

a. Arson, 
b. Sexual battery, 
C. Robbery, 
d . Kidnapping ; 
e. Aggravated child abuse, 
f. Aggravated assault, 
g. Murder, 
h. Manslaughter, 
i. Unlawful throwing, placing, or 

j. Armed burglary, or 
k. Aggravated battery; 
2. The felony for which the defendant is 

to be sentenced was committed within 5 years 
of the date of the conviction of the last 
prior enumerated felony or within 5 years of 
the defendant's release, on parole or 
otherwise, from a prison sentence or other 
commitment imposed as a result of a prior 
conviction for an enumerated felony, whichever 
is later; 

3. The defendant has not received a pardon 
on the ground of innocence for any crime that 
is necessary for the operation of this 
section; and 

4. A conviction of a c r h  necessary to 
the operation of this section has not been set 
aside in any past-conviction proceeding. 

"Qualified offense" means any offense, 
substantially similar in elements and 
penalties to an offense in this state, which 
is in violation of a law of any other 
jurisdiction, whether that of another state, 
the District of Columbia, the Unijxd States or 
any possession or territory thereof, ox any 
foreign jurisdiction, that was punishable 
under the l a w  of such jurisdiction at the time 
of its commission by the defendant by death or 
imprisonment exceeding 1 year. 

(2) For the purposes of this section, +be 
placing of a person on probation without ,an 
adjudication of guilt shall be treated as a 
prior conviction if the subsequent offense for 
which he is to be sentenced was committed 
during such probationary period. 

(3) In a separate proceeding, the court 
shall detedne if the defendant is a habi a1 

offender. The procedure shall be as follows: 

discharging of a destructive device or bomb, 

(c) 

felony offender or a habitual violent fe P ony 
8 



(a) The court shall obtain and consider a 
presentence investigation prior to the 
imposition of a sentence as a habitual felony 
offender or a habitual violent felony 
offender . 

(b) Written notice shall be served on the 
defendant and his attorney a sufficient time 
prior to the entry of a plea or prior to the 
imposition of sentence so as to allow the 
preparation of a submission on behalf of the 
defendant. 

(c) Except provided in paragraph (a), a l l  
evidence presented shall be presented in open 
court w i t h  full rights of confrontation, 
cross-examination, and representation by 
counsel. 

(d) Each of the findings required as the 
basis for such sentence shall be found to 
exist  by a preponderance of the evidence and 
shall be appealable to the extent normally 
applicable t o  similar findings. 

(e) For the purpose of identification of 
a habitual felony offender or a habitual 
violent felony offender, the court shall 
fingerprint the defendant pursuant to 
S. 921.241. 

(4) (a) The court, in conformity with the 
procedure established in subsection ( 3 ) ,  shall 
sentence the habitual felony offender as 
follows: 

1. In the case of a felony of the first 
deqree, for life. 

2. In the case of a felony of the second 
deqree, for a term of years not exceeding 30. 

3. In the case of a felonv of the third 
deuree, for a term of years not exceeding 10. 

(b) The court, in conformity with the 
procedure established in subsection (3) I m y  
sentence the habitual violent felony offender 
as follows: 

1. In the case of a felonv af the first 
dearee, for life, and such offender shail not 
be eligible for release for 15 years. 

2. In the  case of a felonv of t h e  second 
deqree, for a term of years not exceeding 30, 
and such offender shall not be eligible for 
release for 10 years. 

3. In the case of a felony of the third 
dearee, for a term of years not exceeding 10, 
and such offender shall not  be eligible$or 
release for 5 years. 

(c) If the court decides that imposition 
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of sentence under this section is not 
necessary for the protection of the public, 
sentence shall be imposed without regard to 
this section. At any t h e  when it appears to 
the court that the defendant is a habitual 
fe lony offender or a habitual violent felony 
offender, the court shall make that 
determination as provided in subsection (3). 

A sentence imposed under this section 
shall not be increased after such imposition. 

A sentence imposed under t h i s  section 
shall not be subject to the provisions of 
8 .  921.001. The provisions of chapter 947 

defendant sentenced under: this section shall 
not be eligible for gain-time granted by the 
Department of Corrections except that the 
department may grant up to 20 days of 
incentive gain-time each month as provided for 
in s .  944.275(4)(b). 

(d) 

(e) 

shall not be applied to such pereon. A 

(Emphasis added). 

In concluding, despite the fact that the section refers only 

to enhancement of first, second and third degree felonies, that 

subsection ( 4 ) ( e )  provides far enhanced sentences for life felony 

offenses (but not for mandatory minimums otherwise impoaable under 

S 4 ( b )  of the statute), the Third District has isolated and 

divorced that subsection both from the rest of the statute and from 

the statute's historical development, and used it a8 an independent 

sentencing statute. In so doing, it has engaged in a remarkable 

act of judicial legialation. It has, moreover, as noted by Judge 

Hubbart dissenting below, placed itself in conflict with every 

other district court of aFpeal in the state. 4 

I 

First District: Glover v. State, 17 F.L.W. D1019 (Fla. 1st 
DCA Apr. 15, 1992); Conlev v. State, 592 So.2d 723 (Fla, 1st DCA 
1992); Siblev v. State, 586 So.2d 1245 (Fla. 1st D 1991); West 
v. State, 584 So.2d 1044 (Fla. 1st DCA 1991); Ghol on v. State, 
589 So.2d 307 (Fla. 1 s t  DCA 1991); Johnson v. State, 568 So.2d 519 

10 



OTHER DISTRI CT COURTS OF APPEAL: BURDICK V. STATE 

Purely as a textual or facial interpretory matter, the four 

district courts of appeal which have been presented with the 

question and which have concluded that life felonies axe not 

subject to enhancement under the habitual offender statute, 

5 775.084, Fla.Stat., are undoubtedly correct. -8 e.g., Johnson 

V. State, 568 So.2d 519, 520 (Fla. 1st DCA 1990) ("[TJhere is no 

provision under the habitual violent felony offender statute for 

enhancing the sentence of a defendant convicted of a life 

felony."); Gholston V. State, 589 So.2d 307, 308 ( F l a .  1st DCA 

1991) (on motion for rehearing or certification) ("Section 775.084, 

Florida Statutes, makes no provision for enhancing penalties for 

. . . life felonies, or capital felonies."); Anthonv V. State, 585 

So.2d 1172, 1173 (Fla. 2d DCA 1991) ("[Tlhe habitual offender 

statute makes no provision for the enhancement of life 

felonies(.)**) Walker v. State, 580  So.2d 281 (Fla. 4th DCA 1991) 

(life felonies are not subject to enhancement under 

(Fla. 1st DCA 1990); Barber v. State, 564 So.2d 1169 (Fla. 1st 
m), rev. denied, 576 So.2d 284 (Fla. 1990); Second District: 
Nixan v. State, 595 So.2d 165 (Fla. 2d M3A 1992); Parker v. State, 
593 So.2d 1186 ( F l a .  2d DCA 1992); Pelham v. State, 595 So.2d 581 
( F l a .  2d DCA 1992); Leatv v. State, 590 So.2d 512 (Fla. 2d DCA 
1991); Anthonv V. State, 585 So.2d 1172 (Fla. 2d DCA 1991); 
WKinnev V. State, 585 So.2d 318 (Fla. 2d DcA 1991); Ledesma V. 
State, 528 So.2d 470 (Fla. 2d DCA 1988); Fourth Disttict: Newton 
V. State, 581 So.2d 212 (Fla. 4th DCA),  app. dism., State V. 
Yewton, 593 So.2d 1053 (Fla. 1991)f amroved, Newton v. State, 594 
So.2d 306 (Fla. 1992); palker v. State, 580 So.2d 281 (Fla. 4th 
DCA), review dismissed as h w o v i d e n t l v  sranted, State v. Walker, 
593 So.2d 1049 (Fla. 1992); Fifth District: Haves v. State, 17 
F.L.W. D1009 (Fla. 5th DCA 1992); West v. State, 584 So.2d 1044 
(Fla. 1 s t  DCA 1991), opinion amroved, 594 So.2d 28 * (Fla. 1992); 
Paise V. State, 570 So.2d 1108 (Fla. 5th DCA 1990); d ower v. State, 
568 So.2d 511 (Fla. 5th DCA 1990). 
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S 775.084(4)  (b) (l)), review dismissed as imnxovidentlv sranted, 593 
S0~2d 1049 (Fla. 1992); Power v. State, 568 So.2d 511, 512 (Fla. 

5th DCA 1990) ("[LJife sentences are not subject to habitual 

offender enhancement(.)"); Paise v. State, 570 So.2d 1108 (Fla. 5th 

DCA 1990) (construing Power to refer to life felonies). 

The correctness of the foregoing has been implicitly 

recognized by this Court's decision in Burdick v. S t a t e ,  594 So.2d 

267 (Fla. 1992), which held first degzee felonies punishable by 

life to be subject to enhancement: 

Thus, Burdick argues, in terms of penal 
policy, there ia no difference between a 
first-degree felony punishable by life 
imprisonment and a life felony. Busdick 
concludes that because the district courts of 
appeal have held that life felonies are not 
subject to habitual offender enhancement, w, 
egg., Johnson v. State, 568 So.2d 519, 520 
(Fla. 1st DCA 1990); Power v. State, 568 So.2d 
511, 512 (Fla. 5th DCA 1 9 9 0 ) ,  neither are 
firs$-degree felonies punishable by life 
imprisonment. We disagree. 

594 So.2d at 268.' 

The lower court's opinion was silent as to Burdick in relation 

to the life felony enhancement issue; it cited Burdick only w i t h  

regard to the first-degree felony conclusion. 17 F.L.W. D509. 

However, t h e  analysis of Burdick, in holding first-degree felonies 

punishable by life subject to the habitual offender statute, is 

5 

See also Burdick, 594 So.2d at 268, n.3: "We use the terns 
'punishable by life,' 'punishable by life imprisonment,' and 
'punishable by a term of years not exceeding life imprisonment,' 
synonymously, as distinquished from a 'life felony. .* *' (emphasis 
added) . # 
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directly applicable to the issue herein. In rejecting the 

defendant Burdick's argument that, in essence, first-degree 

felonies punishable by life were a separate specie of felony in 

Florida, this Court stated: 

To paraphrase the court below, Burdick 
would have us judicially amend section 
775.081(1) to add another classification of 
felonious crime, that of "first-degree felany 
punishable by life." Just as the district 
court declined this invitation, so must this 
Court, cannot rewrite lesislative acts. 

594 So,2d at 269 (emphasis added). 

Just as this Court appropriately declined the invitation to 

engraft another offense (first-degree felonies punishable by life) 

into S 775.081(1), so must the invitation to engraft the already 

declined, when that statute does not by its term provide for their 

enhancement. 

CLASSZFICATION OF FELONIES IN FLORIDA AND 
PRINCIPLES OF CONSTRUCTION 

Florida recognizes five categories of felonies, namely, 

capital felonies, life felonies, first degree, second degree, and 

third degree feloniee. Section 775.081(1), Fla,Stat. The very 

statute creating these categories of felonies exrrresslv srovides 

that the classification is "for the purpose of sentence and for any 
4 ;  

other purpose specifically provided by statute(.)" Id. (emphasis 
added). Obviously, under both t h e  directly applicable basic 

principle of statutory construction that related st utes must be 

construed in pari materia, see, g o g o ,  Fersuson v. State, 377 Sa,2d 
F 
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709 (Fla. 1979), and the very statement of purpose within the 

classifying statute itself, 5 775.081 must be construed in 

conjunction with: S 775.082, providing the basic penalties for all 

five categories of felony; S 775.083, authorizing fining for four 

of those categories (fining is & authorized for capital 

felonies); and 775.084, providing for both habitual felony offender 

and habitual violent felony of fender enhancement for three of those 

categories, namely, first, second and third degree felonies. 

Simply put, the Legislature has created life f e lon ie s ,  -.has 

provided the penalties therefore, and has not subjected them to the 

enhancement provisions of S 775,084. That, in and of itself, 

should end the mattes. See, e.g., perkins v. State, 576 So.2d 1310 

(Fla. 1991): 

One of the most fundamental principles of 
Florida law is that penal statutes must be 
strictly construed according to their letter. . . . This principle ultimately rests on the 
due process requirement that criminal statutes 
must say with some precision exactly what is 
prohibited. . . . Words and meanings beyond 
the literal language may not be entertained 
nor may vagueness become a reason for 
broadening a penal statute. 

. . .  
The rule of strict construction also rests 

on the doctrine that the power to create 
crimes and punishments in derogation of the 
common law inheres eolely in the democra*ic 
processes of the legislative branch. . . . 
This principle can be honored only if criminal 
statutes are applied in their strict sense, 
not if the courts use some minor vagueness to 
extend t h e  statutes' breadth beyond the strict 
language approved by the legislature. To do 
otherwise would violate the separation 
powers. P Of 
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576 So.2d at 1312-13 (citations omitted). 

Clearly, under these principles, it could not be presumed that 

the Legislature intended punishment to extend further than that 

which has been expressly provided; a penalty cannot be read in by 

inference or implication. The lower court's construction to the 

contrary not only violates the most fundamental of principles 

regarding penal legislation, but, if accepted, would be unbounded 

in implication. It is premieed on the view that a court -- 
whenever it perceives a breach in legislative wisdom as- to 

penalties (or, for that matter, as to substantive criminal 

provisions themselves), or a lack  of mathematical precision or 

symmetry in failing to "appropriately" rank the vast array of 

offenses in the State in unerring penal proportionality -- may 
revise or amend the statute. Such a view defies the basic 

constitutional scheme of separation of powers, and would leave the 

Florida Criminal Code resting on sand. 

For instance, S 775.087(1), Fla.Stat., provides for upward 

reclassification of felonies whenever a firearm or weapon is 

involved and is not an essential element, of the offense. The 

statute only provides for reclassification of first, second and 

third degree felonies. Certainly, according to the reasoning 

below, if the Legislature intended upward reclassification of the 

lower three gradations of felony (as it has ' provided in 

S 775.084 for sentencing enhancement of the lower three gradations 

of felony), it must have intended that life felonies be 

reclassified upon the same operative event upward 1 to a capital 

15 



felony. If so, then what is one to make of a specific provision 

for reclassification upward of a life felony to a capital felony, 

i n  another statute ( S  775.0875(2) ,  Fla.Stat. (1989)), when an 

individual commits a crime involving a firearm taken from a law 

enforcement officer? Is the provision in one statute, and the 

absence in the other, irxelevantP6 

To the contrary, the compelled conclusion, upon due 

consideration of the nature and implications of the decision below, 

is that the principles of strict construction of penal statutes and 

construction of statutes in pari materia require a flat rejection 
of the argument. So tool distinctly, do the constitutional 

principles of due process and separation of powers. 7 

Contrary to the segmented, non-contextual construction of the 

6 

See also, e.g., S 775.0845, providing upward reclassification 
for weaxing a mask during an offense, far misdemeanors and second 
and third degree felonies, but for neither first degree nor life 
felonies . 

7 

Cf. NeDhew v. State, 580 So.2d 305, 306 n, 1 (Fla. 1st DCA 
1991 )(recognizing, upon rejecting an unconstitutional vagueness 
argument and holding that the twenty-five4year mandatary minimum 
sentence for attempted murder of a law enforcement officer applies 
to all degrees of attempted murder, that a defendant could receive 
a lesser sentence for completinq the third degree felony murder (a 
second degree felony) of a law enforcement officer than for 
attemrrtinq the same offense: "This is certainly questionable as 
a matter of public policy and perhaps warrants re-visitation by the 
Legislature(.)"), cause dismissed, 593 do.2d 1052 AFla. 1992); 
Camentier v. State, 587 Sa.2d 1355, 1358 ( F l a .  1st DCA 1991) ("It 
is true that, under current law, a person convicted of third- 
degree murder of an law enforcement officer would receive a less 
severe sentence than one convicted of attempted murder of an 
officer under Section 784.07(3) .  However, there is no requirement 
that the Legislature address all related evils aimptaneously or 
that it even address all related evils."). 
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statute engaged in by the lower court, the Habitual Offenher Act, 

S 775.084, must be construed as a unitary, cohesive whole. The 

proper construction is that when both an individual -- pursuant to 
subsection (l)(a) ox (l)(b) -- - and his offense -- pursuant to 
subsectian (4) (a) or (4) (b) -- qualify, then a court may' impose 

an extended sentence under subsection (4)(a) or (4)(b). Upon, and 

only upon, that event occurring, do the provisions of subsection 

(4)(e) become operative. The lower court, in truncating the 

statute, has read subsection ( 4 ) ( e )  as if it were a separate 

sentencing authority. That is not what the statute provides. 

Subsection (4)(a), and the more recently added subsection (4)(b), 

quite to the contrary of being so casually disregardable as the 

lower court viewed them, constitute the actual sentencing authority 

of the section. 

JUDICIAL LEGISLATION 

In its decision, the Third District disregarded the plain 

tex t  of the statute, and engaged in a creative and expansive 

construction to judicially further what  it considered worthy ends, 

i-e., providing of proportionately grFater punishment for 

proportionately more serious habitual felony offenses. However, 

it is apodictic that, in addition to the cardinal rule that penal 

statutes must be strictly construed, ~ e e  S 7 7 5 . 0 2 1 ( 1 ) f  F1a.Stat.'; 

The statute is permissive, not mandatory. Burdick v. State, 
594 So.2d at 269-71. 

9 

T h i s  subsection mandates that Florida penal svtutes "shall 
be strictly construed; when the language is susceptible of 
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State V. Wershow, 343 So.2d 605 (Fla. 1977) ,  it is not the role of 

the courts to disregard or alter the plain meaning of a clear and 

unambiguous statute to reach what may be regarded as a "more 

desirable" result. 

-8 e*go, Stat@ V- Barnes, 595 S0.2d 22, 24 (Fh. 1992) (that 

it would make m o r e  sense for the habitual offender act to require 

prior convictions to be sequential does not provide a basis for a 

court to alter the plain meaning of a clear and unambiguous 

statute; "The sequen ,ial conviction requirement provides a basic, 

underlying reasonable justification for t h e  imposition of the 

habitual sentence, and we suggest that the legislature re-examine 

t h i s  area of the law to assure that the present statute carries out 

its intent and purpose."). 

INCORRECT CONSTRUCTION OF SUBSECTION ( 4 1  te) AND 
FLAWED CONCLUSION OF AMENDMENT BY IMPLICATION 

The Third District's decision hinges upon subsection ( 4 ) ( e ) ,  

which exempts habitual offender sentences "imposed under this 

section" from the sentencing guidelines, provisions for parole, 

and eligibility for basic gain-the. Therh are numerous flaws in 

this reliance, not the  least of which is, ironically, textual 

error. The reference in subsection 4(e)  to exemption of sentences 

"imposed under this section" necessarilv refers to a sentence 

otherwise properly hposable under the Habitual Offender Act.  As 

developed herein, the Habitual Offender Act does not otherwise 

differing constructions, it shall be construed most! favorably to 
the accused. ** 
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10 provide for such sentences. 

Moreover, the lower court's decision manifests confusion 

between the concept of sentence (and enhancement thereof) and the 

concept of t h e  served under a sentence, The Habitual Offendex A c t  

provided for enhancement of sentence, i.e., the enhancement of the 

statutory maximUm of sentence, for some seventeen years before 

rubsection 4 (e) was enacted. Enhancement under the habitual 

offender statute has always denoted, by the express provisions of 

subsection 4(a) and, more recently, 4(b), the extension of an 

otherwise applicable statutory maximum sentence. 

Subsection 4(e) did not, contrary to the reasoning below, 

alter the definition of enhancement; it altered the effects of 

enhancement in two respects. In the first instance, responding to 

this Court's sentencing guidelines decisions which had constrained 

the operation of the habitual offender statute, see Whitehead v. 

State, 498 So.2d 863 (Fla. 1986); Winters V. State, 522 So.2d 816 

(Fla. 1988), it exempted sentences otherwise ~roserlv extended 

under the habitual offender statute from operation of the 

10 

The same infirmity inheres in the lower court's reliance on 
SS 775.0841 and 775.0842 (dealing with career criminal 
prosecutions), which were enacted along with subsection ( 4 ) ( 0 ) .  
Nothing in 775.0841 or 775.0842 altered the definitiop of offense 
under the Habitual Offender Act; to the contrary, they specifically 
incorporated the definition otherwise Drovided undex 6 775.084, as 
clearly manifested by the following language: "(P)rovided that 
such person qualifies as a habitual felony offender or a habitual 
violent felony offender under s. 775.084." - See S 775.0842. 
Notwithstanding the clear upgrading of efforts w i t h  regard to 
career criminals represented by these sections, the fact is not 
altered that life felonies, like capital felonies4 do f a l l  
within the scope of S 775.084. 
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guidelines. See, g.g., Bateman v. State, 566 So.2d 358, 359 (Fla. 

4th DCA 1990) ("The amendment to 5 7 7 5 . 0 8 4 ( 4 ) ( e ) ,  Florida Statutes, 

effective October 1988, supersedes Wh itehead v. State. This 

statute remaves habitual offender sentences from the sentencing 

guidelines."); Rinq v. State, 587 So.2d 899, 903 no 1 (Fla. 5th DCA 

1990), ("This particular subsection was in response to cases such 

as ph itehead V. State,"), m. denied, 564 So,2d 1086 (Fla. 1990); 
Owens v. State, 560 So.2d 1260, 1261 (Fla. 1st DCA 1990) (noting 

effect of amendment on Whitehead). 

Subsection 4 (e) also impacted sentences otherwise Droserlv 

extended under the Habitual Offender Act  by increasing the amount 

of time actually served thereunder; it did t h i s  by eliminating 

eligibility both for parole and for basic gain t b e .  In neither 

of these aspects (removal from guidelines, increasing actual time 

served) in which the amendment operates does it alter the fact that 

the statute, in its modern form (i.e., since 1971), as to felonies, 

has spoken always and only as to enhancement of first, second, and 

third degree felonies, and not to the other two categories af 

felonies provided for in Florida law, life felonies and capital 

felonies . 
It is utterly unrecognized in the opinion below that  

subsection ( 4 ) ( e )  was added only relatively receritly to the 

Habitual Offender Act, by Chapter 88-131, S 6,  Laws of Fla., 

effective October 1, 1988; that the Habitual Offender Act does not 

in any of its provisions refer to life felonies although it does 

refer t o  first, second and third degree felonies; A at never was 
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it held or even implied, at least prior to the decision below, that 

life felonies were subject to the A c t  prior to the 1988 amendment; 

and that nothing in the 1988 amendment, either by title ox terms, 

referred to life felonies." - See Chapter 88-131. If life felonies 

were not enhanceable under S 775.084 prior t o  that amendment, and 

it is clear that they indeed were not, nothing in that amendment 

made them SO. 

Thus, in addition to violating other fundamental rules of 

statutory construction, ,he Third District has necessarily 

concluded the statute to have been amended by implication by 

Chapter 88-131. However, amendments by implication are clearly 

disfavored. See, egg., State v. J.R.M., 388 Sa.2d 1227 (Fla. 

1980). fortiori should this be the case where the imputed 

amendment by implication is of a criminal statute; to the contrary, 

it is t h e  plain meaning of the statute, as well as the rule of 

It 

The confusion and imprecision inherent in the Third District ' 8 
en banc Lamont analysis has also been manifested by panels of that 
court issuing decisions thereunder. The sentence crafted by the 
Lmont court provided for enhanced sentences for life felonies, but 
not for mandatory minhum. components of those sentences. - See 
Lament, 17 F.L.W. at D509. However, in Peakson V. State, 17 F.L.W. 
D905 (Fla. 3d DCA Apr. 7, 1992), the court upheld an enhanced 
sentence under S 775.084 alonq with a fifteen-vear pa ndatosv 
m i n h w  for a life felony (second-degree murder with a firearm). 

Conversely, although this court has conclusively settled that 
first-degree felonies punishable by life are subject to the 
sentencing enhancement provisions of S 775.084, &gck v. State, 
594 So.2d 267 (Fla. 1992), which provisions include, in the 
instance of violent habitual felony offenders mandatory minimum 
terns, a panel of the Third District hasl in a case describing the 
offenses as "f irst-degree felonies punishable by life 
imprisonment," struck the mandatory minhmm terns which the trial 
court had ascribed to the authority of S 775.084(4) d ) .  Youns V. 
State, 17 F.L.W. D846 (Fla. 3d DCA March 31, 1 9 9 2 ) .  6 
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atrict construction, which must govern. 12 Perkins, 576 So,2d at 

1312-13, 

Further, an additional necessary implication of its holding, 

also utterly unrecognized by the Third District, is that capital 

felonies would also have to be subject to habitual offender 

enhancement provisions by virtue of the very reasoning and analysis 

engaged inbelow; capital felonies are, by definition, more serious 

offenses than life felonies, and, according to the holding and 

logic of the Third District, must be presumed therefore to- be 

punishable more hea~i1y.l~ 

12 

Indeed, to the contrary of an amendment by implication 
conclusion, the prevailing rule of construction has to be that 
where a statute is re-enacted, the judicial construction previously 
placed on it is presumed to have been adopted in the re-enactment. 
Burdick, 594 So.2d at 270-71. Inasmuch as under the 1985 version 
of the Habitual Offender Act ,  it had been held that life felonies 
were not within  the statute's scope, B, e.g., Hall v. State, 510 
So.2d 979 (Fla. 1st DCA 1987) ,  rev. denied, 519 So.2d 987 (Fla. 
1988), by not expressly addressing life felonies in the 1988 
amendments, the Legislature must be deemed to have at least tacitly 
accepted that construction. Burdick, 594 So.2d at 270-71. 

13 

Persons convicted of first-degree murder (a capital felony) 
are, in instances resulting in a life rather; than a death sentence, 
more than arguably treated more leniently under the Florida 
statutes than persons receiving a first degree (habitual offender) 
felony enhancement or, as held to be pedtted below, a life felony 
habitual offender enhancement. A first-degree murder capital felon 
is, after service of the twenty-five year mandatory minimum, 
eligible both for parole and for basic and incentive gain t h e  (SS 
775.082(1) ,  944.275), whereas a first degree felony ,offendex who 
is sentenced to an enhanced (habitual offender) life sentence is 
not eligible either for parole or for basic gain time (S 
775.084(e)), and has received, in essence, a functional life 
sentence 0 

Again, it must be emphasized that, while such d"parities may 
be seen to merit careful reconsideration, it is a ma r ter under our 
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ERRONEOUS RELIANCE ON REFERENCE pROVISZONS; 
THESE PROVISIONS PREDATED CREATION OF LIFE FELONIES 

The lower court also relied upon the reference provision of 

the respective offense statutes, sexual battery with a firearm, S 

794.011(3); armed burglary of an occupieddwelling, § 810.02(2)(b); 

and kidnapping (with a firearm), S 787.01(2), Fla.Stat. (1987)  I 

which each state that persons convicted thereunder may be punished 

"as provided in 6 ; .  775.082, s. 775.083, or S. 775.084." Lamont, 

17 F.L.W. at D508 (emphasis the lower court's). This reliance on 

the reference provision is, with all respect, in the view of the 

Petitioner analytically deficient. 

A t  one time, as will be noted below in the historical 

development portion of this brief, all Florida felony statutes 

included a self-contained penalty provision. The modern scheme of 

a unified external penalty provision was established by chapter 71- 

136, Laws of Fla., effective Jan. 1, 1972. Correspondingly, the 

penalty provision of each felony statute was amended from a self- 

contained one to one of reference. A reference that sentencing m y  

be had "as provided in S. 775.084" is meaningless unless S 775.084 

hy terms provides for sentencing for the category of offense 

in question. 

This is demonstrated by the fa& that provisions for habitual 

misdemeanor offender enhancement (which were created and codified 

constitutional scheme of separation of powers for 
and not for the judiciary to redress. See, egg., 
580 So.2d at 306 n.1. 
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as a separate s ta tu te  by ch. 74-383, S 8, eff. July 1, 1975, and 

later that year combined with the felony offender provisions under 

775.084 by ch. 75-116, 5 1, eff. O c t ,  1, 1975) were completely 

deleted in 1988. Ch. 88-131, S 6, eff. Oct. 1, 1988. Yet the 

enhancement reference provisions remain in a large number of 

misdemeanor statutes. See, e.g., S 784.03 (battery); S 790.10 

(improper exhibition of dangerous weapon); S 790.164(1) (false bomb 

reports); § 796.07 (prostitution); S 806,13(b)(l), ( 2 ) ,  (criminal 

mischief), etc. These reference provisions are rendered utterly 

meaningless by virtue of the absence of an enhancement provision 

within the referenced statute. 

It is not, therefore, the existence of a reference w i t h i n  a 

given offense statute which makes t h e  offense enhanceable, it is 

the presence of a pertinent provision within the enhancement 

statute itself. 

This point is profoundly underscored by the fact that the 

references making an of fenae punishable "as provided in s. 775.082, 

8 .  775.083, or s. 775.084" (e.s.) were placed within the rape, 

kidnapping, and burglary chapters of the ,  1971 Florida Statutes 

(which provisions were effective January 1, 1972, see chapter 71- 

136, Laws of Fla.) before there even existed any classification of 

Thus, it may be readily seen that t4ie exietence life felonies. 

of the reference provisions cited by the lower court lend, as a 

14 

14  

Life felonies were not created until nearly a year after 
establishment of these  reference provisions, by chapdbr 72-724, SS 
1 and 2, effective December 8, 1972. See t ex t  at 26-28, infra. 
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matter of substantive analysis, no support to its conclusi~n.~~ 

15 

This fundamental flaw in the lower court's analysis is also 
demanstrable from another perspective, By reasoning that the 
presence of the reference provision in a given statute is pertinent 
to its analysis, that court must necessarily be implying that the 
absence of t h e  reference provision would be significant in 
indicating a contrary result. The fallacy is demonstrated by the 
following example. 

Section 775.087, a free-standing statute, provides in section 
( 2 )  for upward reclassification of a felony offense in which a 
weapon is involved but is not an essential element, The statute 
provides for mandatory reclassification as follows: 

(a) In the case of a felony of the first 
degree, to a life felony. 

(b) In the case of a felony of the second 
degree, to a felony of the first degree. 

(c) In the case of a felony of the third 
degree, to a felony of the second degree. 

Section 775.087(1), Fla.Stat. 

Surely it could not be cogently (much less successfully) 
argued, as would be implied by the Third District's analysis, that 
the absence of a reference provision within this statute to 
punishment "as provided in 8 .  775.082, s. 775.083, or s. 
775.084(,)" or indeed the absence of any reference provision within 
the felony statutes themselves to this section (775.087) ,  would 
prevent reclassification and sentencing thereunder. 

Or what of S 893.20, Fla.Stat. (Supp. 1990), which penalizes 
a continuing criminal enterprise under dhapter 893 as a life 
felony, punishable, inter alia, by a sentence of life or a term of 
not less than twenty-five years imprisonment to which neither the 
guidelines nor provisiona of parole apply?' This section contains 
no reference to S 775.084, Would the lower court, notwithstanding 
the absence of a reference provision, subject the: offense to 
chapter 775.0841 If not, it presumably would be faithfully 
applying its reference provision analysis. However,' it is clear 
by the terms of S 893.20 that the legislature considered that 
particular life felony offense more serious than others; how then, 
according to the "intentH analysis of the lower court, could this 
offense be punishable less severely than other life felonies which 
the lower court did conclude to be eligible for habitual offender 
sentencing? L 
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J3ISTORICAL DEVEMPMENT OF PERTINENT STATUTES: 
W I T U A L  OFFENDER ACT PREDATED CREATION OF LIFE FELONIES 

Additionally, there is a more fundamental, and entirely 

dispositive, reason why the seasoning employed below must fail - 
- that  is, the  historical development of the pertinent statutes. 

Until January 1, 1972, felonies in Florida were unclassified 

and were defined simply as those crimes punishable by death or 

bprisonment in state prison. § 775.08, Fla.Stat. (1969). The 

only distinction thus discernable was between capital and 

noncapital felonies. Prior to 1972, each felony statute contained 

its own, self-sufficient penalty clause (in capital cases, death, 

although § 919.23 provided for a majority jury recommendation of 

mercy which reverted t h e  penalty to a l i f e  sentence, and in non- 

See, e.g., SS 782.04 capital cases, imprisonment and/or fine). 16 

(murder); 784.04 (aggravated assault); 794.01 (rape); 805.02 

(kidnapping for ransom); 810.01 (burglary); 811.021 (larceny); and 

813.011 (robbery), Fla.Stat. (1969). 

Effective January 1, 1972, chapter 71-136, Laws of Fla., in 

sections 2 and 3, respectively, established a classification of 

felonies (and of misdemeanors) and a sepirate, unified penalty 

The foregoing underscores the inherent untenability, as well 
as the  constitutional impermissibility, of the judiciary rather 
than the legislature "adjusting" or "correctingnq criminal 
penalties. 

16 

Penalty provisions for misdemeanors W B K ~  generally, although 
not always, also intrinsic in the particular penalizing statute. 
There was a general "catchall" misdemeanor penalty rprovision, S 
775.07, Fla.Stat. (1969) where a penalty was not pdvided by the 
particular s ta tute .  
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statute fox all offenses1' (55 775.081 and 775.082, respectively). 

The classification created four categories of felonies -- capital, 
first, second, and third degree felonies. Section 4 of ch. 71- 

136 established a separate, unified fining statute ( S  775.083) for 

the respective offense categories, other than capital felonies for 

which fining was & authorized. 

Much of the remainder of ch, 71-136, a massive bill, served 

to excise the previously existing penalty provision within each 

criminal statute and add, for felonies, the reference provision 

"punishable as provided in SS 775.082, 775.083, or 775.084" and, 

for misdemeanors, the reference provision "punishable as provided 

in SS 775.082 or 775.083." 7 See ch, 71-136, passim. 

The very same chapter, in $ 5, also effective January 1, 1972, 

established the modern structure of the habitual felony offender 

statute (codified as S 775.084). The pertinent provisions of that 

statute, unaltered to this day, (although, of course, a parallel 

set of violent habitual felony offender provisions have more 

recently been added), provided for enhancement onlv for felonies 

of the first, second, and third degree; enhancement for capital 

felonies was not provided for. This, along with t h e  failure to 

authorize a fine for capital felonies, was obviously not an 

oversight on the part of the Legislature; it must have concluded 

that capital felonies were already sufficiently punishable. As to 

17 

The separation of substantive criminal prohibitions from 
penalty provisions comported with the preferred, m&ern drafting 
practice. See Sutherland Stat. Const. S 20.18(4th ed.) 
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life felonies, they did not exist under the initial, four-felony 

classification established by ch. 71-136, S 2, and obviously were 

not intended to be included, nor, a fortiori, could they be 

included, in the habitual felony offender statute. 

Life felonies were not created until almost a year later, by 

ch. 72-724, 55 1 and 2, effective Dec. 8, 1972.1a The habitual 

offender statute was not then, nor has it ever been, amended to 

include life felonies. Their non-inclusion cannot be deemed an 

oversight. There is no evidence whatsoever that the Legislature 

intended to include t h e m ,  and indeed, for at least the first decade 

of the existence of life felonies, there was an indisputably 

reasonable basis for their exclusion from the habitual offender 

provisions. From inception, l i f e  felonies were punishable by up 

to life imprisonment. S 775.082(4)(a), as amended by ch. 72-724, 

eff. D e c .  8, 1972. Since the highest habitual offender enhancement 

then provided, for first-degree felonies (if the first degree 

felony was not already specified to be punishable by life) , was 
fromthirty years to life imprisonment, the Legislature could, and 

did, reasonably conclude that, on the basjs that short of death, 

life imprisonment was the severest puniehment, it was unnecessary 

to provide fox enhancement for life felony offenses when they were 

already punishable by life imprisonment. 

That the “reasonableness“ of this indisputably” and clearly 

manifested intent in the enactments of 1972 to exclude life 

18 

Fining for life felonies was not provided un&l two-and-a- 
half years later, by ch. 74-383, S 6, eff. July 1, 1975. 
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felonies from habitualization may arguably be called into question 

by events the seeds of which did not begin until over a decade 

later -- the inception of the sentencing guidelines in 1983, later 
caselaw subjecting habitual offender sentences to the guidelines, 

and the more recent and concomitant removal of habitual offendex 

sentences from the guidelines ( S  7 7 5 . 0 8 4 ( 4 ) ( e ) ,  Fla.Stat. (Supp. 

1988) (Ch. 88-131)) and restriction of habitual offender accxuable 

gain t h e  (id,) -- only underscores the case for revisitation. 

But the lower court constituted the wrong forum. Althdugh 

circumstances may warrant a revisitation of punishment provided for 

life felonies, that, of course, is a matter far the Legislature - 
- which has the authority to enact, repeal or amend substantive 
penalties -- and not for the courts -- which do not have such 

authority. 

19 

See, gag, Perkins V. State, 576 So.2d at 1312-13 (The 

principle that it is for the legislature to create crimes and 

punishments "can be honared only if criminal statutes are applied 

19 

Any incongruity in faithfully construi'ng 775.084 to exclude 
life felonies from its scope arises not from that construction, 
but from the relationship of the sentencing guidelines to the 
Habitual Offender Act .  - See Burdick, 594 So.2d at 270 n.8. 
However, that incongruity is a matter for legislative, not 
judicial, resolution. As this court has stated: 

"[Wle have held that placing limits on the length of 
sentencing is a legislative function. - See Smith V. 
State, 537 So.2d 982, 987 (Fla. 1989). Clearly this 
Court's role is to interpret, not to legislate. 
Accordingly, we can do no more than point out what  
appears to us to be a serious inconsistency between the 
two statutory sentencing schemes." - Id. 2 
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in their strict sense, not if t h e  courts use some minor vagueness 

to extent the statutes' breadth beyond the strict language-approved 

by the legislature."); Smith v. State, 537 So.2d 982, 985-87 (Fla. 

1989) (holding court rules which promulgated sentencing guidelines 

unconstitutional until time of legislative adoption, 

notwithstanding the  fact that "the Court was obviausly fallowing 

the intent of the legislature ( # ) " ;  "Even though the legislative 

and judicial branches were working together to accomplish a 

laudable objective, the fact remains that by enacting rules which 

placed limitations upon the  length of sentencing, this Court was 

performing a legislative function."); Benvard v. Wainwrisht, 322 

60.2d 473, 475 (Fla. 1975) ("The responsibility to make substantive 

law is in the legislature within the limits of the state and 

federal constitutions. The prescribed punishment for a 

criminal offense is clearly substantive law.") ; Nation V. State, 

17 So.2d 521, 522 (Fla. 1944) ("[TJhe Legislature has the power to 

denounce any act as a c r h  and to f i x  the grade of the offense and 

prescribe the punishment therefore.") 
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I1 . 
WERE THE OFFENSE FOR WHICHTHE DEFENDANT WAS 
CONVICTED UNDER COUNT If WAS MANDATORILY 
RECLASSIFIED BY THE PROVISIONS OF S 
775.087(1)(a), FLA.STAT. (1987) TO A LIFE 
FELONY, THE LOWER COURT ERRED IN TREATING THE 
OFFENSE AS A FIRST-DEGREE FELONY PUNISHABLE BY 
LIFE 

While a first-degree felony punishable by life is, 

undisputably, subject to habitual offender enhancement under 

S 775.084# Burdick V. State, 594 So.2d 267 (Fla. 1992)" when a 

weapon is involved and is a non-essential element of the offense, 

it is mandatorily reclassified to a life felony by the provisions 

of § 775.087(1)(a), Fla.Stat. (1987). When such a reclassification 

(to a life felony) occurs, the offense is no longer subject to the 

enhancement provisions of the Habitual Offender Act, S 775.084.20 

Although t h e  offense for which the defendant was convicted 

20 

See the  following, each holding the Habitual Offender A c t  
inapplicable to the offense as reclassified: Haves v. State, 17 
F.L.W. D1009 (Fla. 5th DCA Apre 17, 1992) (kidnapping w i t h  a 
firearm reclassified to life felony); Parker v. State, 17 F.LeW. 
D497 (Fla. 2d DCA Feb. 14, 1992) (attempted first-degree murder 
with a firearm reclassified to life felony); McKinnev V. State, 585 
So.2d 318 (Fla. 2d DCA 1991) (attempted fzrst-degree murder with 
a firearm reclassified to life felony); Newton v. State, 581 So.2d 
212 (Fla. 4th DCA 1991) (kidnapping with a firearm reclassified to 
life felony), w. dism., State v. Newton, 593 So.2d 1053 (Fla. 
1991), approved, Newton V. State, 594 So.2d 306 (Fla. 1992); Walker 
V. State, 580 So.2d 281 (Fla. 4th DCA 1991) (second-degree murder 
with a firearm reclassified to life felony), review dismissed 

XOVidE3g&.&y CI ranted, State v. Walker, 593 So.2d 1049/(Fla. 1992); 
Johnson v. State, 568 So.2d 519 (Fla. 1st DCA 1990); Ledeema v. 
State, 528 So.2d 470 (Fla. 2d DCA 1988) (attempted first-degree 
murder with a firearm reclassified to life felony); Hall v. State, 
510 So.2d 979 (Fla. 1st DCA 1987) (second-degree murder with a 
firearm reclassified to life felony), rev. denied, 19 So.2d 987 
(Fla. 1988). 
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under Count I1 -- burglary of an occupied dwelling with a firearm 
and with an assault while c d t t i n g  an offense therein -- was 
graded by the trial court as a first-degree felony punishable by 

life ( S  810.02(2), Fla,Stat. ( 1 9 8 7 ) ) ,  that offense was, as 

unsuccessfully asserted by the Petitioner below, mandataxily 

reclassified by the provisions of 775.087(1)(a), Fla.Stat. (1987) 

to a life felony. 21 

The burglary statute, S 810.02, Fla.Stat. (1987), provides 

that burglary is a felony of the first-degree punishable by life 

"if, in the course of committing the offense, the offender: (a) 

Makes an assault or battery upon any person(,) [or] (b) Is armed, 

or arms himself within such structure or conveyance, with 

explosives or a dangerous weapon." Where an individual c o d t s  a 

burglary while armed but without making an assault, the weapon is 

an essential element of the offense as graded and therefore the 

21 

In its Initial Brief of Appellee in'this cause, the State 
failed to respond to the Appellant's assertion that this count was 
mandatorily reclassified to a life felony because of the use of a 
weapon as a non-essential element. On supplemental briefing before 
the court en banc, the Appellant (Petitioner herein) renewed the 
contention, and the State responded, without exp l i ca tbn ,  that the 
alternate allegation was The State's response was 
patently incorrect. gareau V. State, 573 So.2d 813 (Fla. 1991). 

The lower court did not discuss the Appellant's mandatory 
reclassification assertion; it simply and conclusorily treated the 
offense as a first-degree felony punishable by life and utilized 
that as "an alternative basis for affirming our fiqding that the 
habitual offender statute was properly applied to Ldhont . I' Lamont 
V. State, 17 F.L.W. at D509. 
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I 

22 reclassification statute, Si 775.087(1)(a) does not operate. 

However, where an individual while codtting a burglary 

commits an assault or battery, that is itself an independent basis 

to sustain the burglary as a first-degree felony punishable by 

life, and a weapon is thereby rendered a non-essential element, 

which, when employed, invokes the  mandatory reclassification 

provisions of S 775.087(1)(a). See Laraau V. State, 573 So.2d 813 

(Fla. 1991) (inasmuch as aggravated battery statute may be 
I *  

satisfied either by great bodily harm as an essential element or 
use of a deadly weapon as an essential element, where the convicted 

offense is by means of great bodily harm, use of a deadly weapon 

is not an essential element and its presence invokes the mandatory 

reclassification provisions of S 775.087(1)). - Cf. Lambeth V. 

Florida Parole & Probation Commission, 411 So.2d 956 (Fla. 1st DCA 

1982) (under parole matrix system which precluded aggravation of 

range by factors included in definition of offense, parole 

commission was not precluded from aggravating range for offense of 

aggravated battery, where defendant both used a deadly weapon and 

caused great bodily ham). 4 

In the instant casel because, as alternately alleged in the 

information count (Count 11), an assault occurred within the 

dwelling (T. 253-270, 286-291, 293), the firearm was not an 

essential element of this offense as graded and therefore the 

22 

The statute by its terms exempts from reclassification a 
felony "in which the  use of a weapon or firearm i d a n  essential 
element ( . ) ** 
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offense is reclassified to a life felony pursuant to the  provisions 

Of 775.087(1)(a), F1a.Stat. (1987).23 As Such8 it is not, for 

the reasons set forth in Argument I of this brief, subject to 

enhancement under the Habitual Offender Act.  

A brief additional observation is in order as to the lower 

court's reliance an the offense (as a first-degree felony 

punishable by life) as "an alternate basis for affirming or finding 

that the habitual offender statute was properly applied to Lamont . " 
Lamont, 17 F.E.W. at D509. That conclusion is implicitly premised 

on the assumption that, in a multiple offense context, i f  a 

defendant was properly sentenced as an habitual offender on one 

count but improperly so sentenced on others, the proper sentence 

would render "harmless" the improper sentence on the other counts 

That premise is incorrect and should be explicitly disapproved by 

this Court. See Troup v. State, 574 So.2d 271 (Fla. 2d DCA 1991) 

(authorized sentencing of defendant on one offense as an habitual 

offender would not render harmless an unauthorized habitual 

offender sentence for another offense). Sse aenerallv Dorfrnan V. 

State, 351 So.2d 954 (Fla. 1977) (pointedly disapproving general 

sentences). 

23 

Moreover, even had the habitual offender sentence which the 
tr ial  court entered on Count I1 been proper, the imposition of a 
consecutive fifteen-year mandatory minimum (R. 57-58) would not be 
sustainable. In Daniels v. State, 595 So.2d 952 (Fla. 1992), this 
Court held that for a single criminal episode (as is involved in 
the instant case), consecutive mandatory minimum ssffitences under 
S 775.084 cannot be imposed. 
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CONCLUSION 

Based on the foregoing argument and authorities cited,  the 

decision of the Third District below should be quashed and this 

Court should properly hold, as the First, Second, Fourth and Fifth 

Districts have held, that life felonies are not subject ta 

enhancement under S 775.084, Fla.Stat. 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of 
Florida 
1351 Northwest 12th Street 
M i a m i ,  Florida 33125 

Assistant Public Defender 
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CE-FICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

W a s  mailed to the Office of the  Attorney General, 4 0 1  Northwest 2nd 

Avenue, M i d ,  Florida 33128, this - aG day of May, 1992. 

Assistant P u b l i c  Defender 
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Respondent. 
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