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STATEMENT OF THE CASE AND FACTS 

Respondent accepts Petitioner's Statement of the Facts and 

Case 
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SUMMARY OF ARGUMENT 

The procedures set forth i n  Rules  10D-42 .028  -- 10D-42.030 
of the F l o r i d a  Administrative Code sufficiently comply with the 

requirements of Sections 3 1 6 . 1 9 3 2  through 3 1 6 . 1 9 3 4 ,  Florida 

Statutes  ( 1 9 8 9 )  to ensure the reliability and accuracy of the 

blood test results obtained pursuant thereto to allow f o r  the 

admission of said blood test results in evidence in a criminal 

trial. 
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ARGUMENT 

THE DECISION OF THE FIFTH DISTRICT 
COURT REVERSING THE ORDER OF THE 
TRIAL COURT SUPPRESSING THE RESULTS 
OF THE TEST FOR THE ALCOHOL LEVEL IN 
PETITIONER'S BLOOD SHOULD BE 
APPROVED. 

The Fifth District Court of Appeal set forth three distinct 

bases for reversing the order of the trial court suppressing the 

results of the test done on blood extracted from Petitioner to 

determine its blood alcohol content: 

(1) HRS complied with the requirements of Section 

316.1932(1)(f), Florida Statutes, by adopting the blood alcohol 

testing rules contained in Rules 10D-42.028 -- 10D-42.030 of the 
Florida Administrative Code; 

(2) Regardless of compliance with Section 316.1932, the 

statutes that control the withdrawal of blood under the 

circumstances in this case are Sections 316.1933(2)(b) and 
0 

316.1934(3), Florida Statutes, which only require that the blood 

analysis be performed substantially in compliance with the 

methods approved by HRS, as was done i n  the instant case; and 

( 3 )  Even if the test results were inadmissible under 

Chapter 316, the State should have been afforded the opportunity 

to attempt to introduce the blood test results using traditional 

evidentiary techniques as suggested by this Court in Robertson v. 

State, 604 So.2d 783 (Fla. 1992) and Miller v.  State, 597 So.2d 

767 (Fla. 1991). 

In concurring in the result only, Judge Diamantis found that 

a licensed operator ,  whose testing methods were approved by HRS 
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as part of the licensing procedure, performed the blood test on 

the defendant. He stated that there was absolutely no indication a 
that the operator deviated from the approved testing method or 

that that method would not provide accurate results. He 

316.1932(1)(f), 316.1933(2)(b) and 316.1934(2)-(3)(1989) and 

under Rules 10D-42.028 through 10D-42.030 of the Florida 

Administrative Code. He added that these test results would also 

be admissible if the  State is able to satisfy the traditional 

predicates for admissibility as outlined in Robertson, supra. 

Despite these multiple bases to support its holding, the 

District Court felt that this was an appropriate case to certify 

two related questions of great public importance to this Caurt, 

worded as follows: 

CAN THE STATE INTRODUCE INTO 
EVIDENCE PURSUANT TO SECTION 
316.1934 BLOOD SAMPLE TESTS RESULTS 
EVEN THOUGH HRS HAS NOT ADOPTED 
RULES GOVERNING TESTING AND 
MAINTENANCE OF EQUIPMENT APPROVED 
FOR USE IN THE TESTING OF BLOOD 
SAMPLES 7 

CAN THE STATE INTRODUCE INTO 
EVIDENCE PURSUANT TO SECTION 
316.1934 BLOOD SAMPLE TEST RESULTS 
CONDUCTED IN ACCORDANCE WITH THE HRS 

SEQ. 7 
RULES PROMULGATED AS l0D-42.028, ET 

The answers to these questions do n o t  affect the propriety of the 

District Court's reversal of the suppression order because the 

District Court had also reversed the trial court's suppression 

order based upon the trial court's failure to afford the  State 

the opportunity to introduce the blood test results using 
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traditional evidentiary techniques. In his br ie f ,  Petitioner 

0 concedes that such test results would be admissible under 

Robertson and State v. Bender, 382 So.2d 697 (Fla. 1980), if the 

State can establish the traditional predicates for admissibility. 

However, he argues that, since this issue did not arise at the 

suppression hearing, the State should be foreclosed from 

exercising this option at trial. He cites no authority for that 

proposition. 

Despite that concession, Petitioner argues that, under 

Section 316.1932(l)(f)l, HRS must have adopted rules and 

regulations after public hearing providing an approved method f o r  

performing tests on blood samples drawn for purposes of the 

implied consent statute. "Substantial compliance", he argues, is 

the standard for determining whether the tests were administered 

in accordance with that approved method, not whether or not the 

rules were praperly adopted. H e  contends that Rules 10D-42.028- 

.030 do not properly detail the procedure to be used in analyzing 

the blood samples. 

These arguments were addressed by the District Court in the 

majority opinion and in the concurrence. The FDLE forensic 

chemist who performed the tests in this case testified that there 

are only t w o  quantitative procedures authorized fo r  tests on 

blood for alcohol content: alcohol dehydrogenase and gas 

chromatography. To qualify f o r  a permit under Rule 10D-42.030, 

the technician must submit to HRS a complete description of the 

procedure he uses and he must satisfactorily analyze "proficiency 

samples". Such tests can only be performed by the permittee in a e 
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designated laboratory facility. Every three months, the 

permittee is given control samples to test to insure the accuracy 0 
of his testing equipment and methodology. Each permit must be 

renewed annually. Unsatisfactory results on two of four 

consecutive test samples mandate automatic termination of the 

permit. The District Court concluded that HRS has established a 

procedure which insures the reliability of the tests performed 

and that it has complied with the mandate of Section 

316.1932(l)(f)l by adopting Rules lOD-42.028-.030. 

The Cour t  also cited Section 316.1934(3) f o r  the proposition 

that the chemical analysis of a person's blood must be performed 

substantially in accordance with methods approved (not "adopted") 

by HRS and by a person possessing a valid HRS permit. The Court 

found that the FDLE forensic chemist who conducted the blood 

tests in t h i s  case did so using the specific method approved by 

HRS and held a valid permit. It concluded that the HRS procedure 

has been formally adopted in rules and that accuracy is assured 

through the approval of specific techniques and frequent quality 

control checks. The Court said: 

The record is devoid of any evidence 
that the testing done an blood by 
FDLE in compliance with these HRS 
rules is prone to inaccuracy or, 
indeed, that the HRS-approved 
technique has ever produced any 
inaccurate test result. 

In his concurrence, Judge Diamantis said: 

There is no indication that the 
operator deviated from the approved 
method or that the utilized method 
would not provide accurate results. 
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In State v. Burke, 599 S0.2d 1339 (Fla. 1st DCA 1992), review 

denied Fla. Sup. Ct. Case No. 80,169 (Fla. November 12, 1992), 

the First District was confronted with substantially the same 

issues involved in this case. That Court cited this Court's 

opinion in State v. Donaldson, 579 So.2d 728 (Fla. 1991) in 

concluding that minor deviations from the statutory guidelines 

which do not contravene the statutory purpose will not prohibit 

the introduction of such test results. That Court found that 

whether HRS provided the approved procedure for  testing the 

weight of alcohol in a defendant's blood by administrative rule 

or whether HRS approves the procedure proposed by the individual 

technician in his permit application, the purpose of the statute, 

ensuring reliable scientific evidence, was achieved and that 

discrepancy should not preclude the admission of the results of 

those tests. 

The State would submit that, assuming this Court decides to 

accept jurisdiction over this matter, the questions certified 

should be answered as follows: Rules 1OD-42.028 et seq. of the 

Florida Administrative Code sufficiently comply with the mandate 

of Section 316.1932(l)(f)l, Florida Statutes (1989) to allow the 

results of blood tests administered pursuant to these rules to be 

admissible into evidence, 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

Respondent respectfully prays that if this Honorable Court 

accepts jurisdiction over this matter, it should answer the 

questions certified in the affirmative and approve the decision 

of t he  Fifth District Court of Appeal in t he  case subjudice. 

Respectfully submitted, 
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