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MIWARY S f  ATEHE NT 

The Pet i t ioner  was the Respondent, and the Respondent was the 

Pet i t ioner  in the Fourth D i s t r i c t  Court o f  Appeal; Pe t i t ioner  was 

the Defendant and the Respondent was the prosecution i n  the 

Criminal Div is ion o f  the C i r c u i t  Court, Appellate Divisfon, o f  the 

F i f teenth Judicial C i r c u i t  i n  and f o r  Palm Beach County, Flor ida.  

I n  t h i s  B r ie f ,  the par t ies  sha l l  be referred to a8 they appear 

before t h i s  Honorable Court, except t h a t  Pet i t ioner  may also be 

referred t o  as M r .  Al l red, and the Respondent as the State. 

The fol lowing symbols w i l l  be used throughout t h i s  B r i e f :  

"R" Record on Appeal. 

" A "  Appendix, followed by the appropriate page number. 

A l l  emphasis i n  t h i s  Brief is supplied by t h e  Pet i t ioner  

unless otherwise indicated. 
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STATEMENT OF THE CASE AND F ACTS 

M r .  John A l l red  was etopped by O f f i c e r  Kel ly  f o r  a dr i v ing  

i n f rac t i on  and suspicion o f  d r iv ing  under the influence ( D U I ) .  

Approximately f i v e  ( 5 )  minutes l a t e r  two ( 2 )  addit ional po l ice 

o f f i c e r s  appeared on the scene. M r .  Al l red,  who was not f ree to 

go, was requested t o  perform the alphabet t e s t  from "C" to " W . " '  

Ha was not advised of h i s  const i tu t ional  r i gh t9  per Mir- M r .  

A l l red inGorrectly rec i ted the alphabet. (R.  9) .  

Af ter  being arreatcad f o r  DUX and traneported to the po l ice 

s ta t ion  for addit ional teorting, M r .  A l l red  was requested t o  count 

f r o m  "1,001 t o  1,030" as par t  o f  the one-legged a t m d  test .  M r .  

A l l red  counted 1,001 t o  1,021 correctly, but from tha t  po int  on 

counted 22 to 30 without the p r e f i x  1,000 before each number. (R.  

49).  

M r .  A l l red  f i l e d  a wr i t ten  amended rupplemental Motion to 

Suppraes the resu l ts  o f  the alphabet test done at the roadside and 

the counting por t ion done at the pol ice stat ion.  (R. 40-41). On 

November 2, 1990, the t r i a l  court entered an Order granting M r .  

A l l rsd 's  Motion. (A.p. 10-16) .  Thereafter, the State appealed t o  

the C i r c u i t  Court Appellate Div is ion which affirmed the t r i a l  court 

based upon the reasoning and analysis set  f o r th  i n  p+nnsvlva n i a  v L  

Eluniz, 496 U.S. 582, 110 S.Ct .  2638 (1990). (A.P. 7-91, 

Tha State then appealed the C i r c u i t  Court 'e Opinion to the 

Fourth D i s t r i c t  Court of Appeal. The Fourth D i s t r i c t  reversed the 

'The State has always conceded the county court'e f ind ing  tha t  
t h i s  roadside tes t ing  wem conducted i n  a custodial set t ing.  
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C l r c u i t  Court, on the author i ty  of  State v. DiAndrea, 602 S0.2d 

1322 (Fla. 4th DCA 1992) (A.p. 2-61, decided the same day holding 

t h a t  r e c i t a t i o n  o f  the alphabet t e s t  i o  not  test imonial i n  nature 

so as t o  impl icate the F i f t h  Amendment. State v. Al l red,  602 So.2d 

1326 (Fla. 4 th DCA 1992) ,  (A.p. 1 ) .  

On August 27, 1992, the Fourth D i ts t r i c t  crer t i f ied to t h i s  

Court the fo l lowing question o f  great pub l i c  importance: 

IS A POLICE OFFICER'S REQUEST OF AN INDIVIDUAL 
ARRESTED FOR DRIVING UNDER THE INFLUENCE TO 
RECITE THE ALPHABET FROM "C" TO " W "  A 
TESTIMONIAL RESPONSE WITHIN THE PRIVILEGE AND 
PROTECTIONS OF THE FIFTH AMENDMENT. ( A . p .  1 1 

Mr. Al l red  t imely f i l e d  h i s  Notice of Appeal. On October 5, 

1992, t h i s  Court postponed i t s  decision on j u r i s d i c t i o n ,  and 

directed tha t  M r .  Al l red 's  J n i t i a l  B r l a f  was to be filed by October 

30, 1992.' 

*DiAndrea v. StaU , F lo r ida  Supreme Court Case No. 80,475 i s  
also presently pending before t h i s  Court involv ing the 8ame 
c e r t i f i e d  question. 

Furthermore, i n  the ins tan t  case, the county and c i r c u i t  
courts spacif i c a l  l y  held t h a t  tbe compel l e d  "counting t ea t "  was 
l i k e  the alphabet test and const i tuted a test imonial communication 
protected by the F i f t h  Amendment. The Fourth D i s t r i c t  d i d  not  
s p e c i f i c a l l y  address the counting test, nor was it included w i th in  
the c e r t i f i e d  question. The Pet i t ioner  does not request t h i s  Court 
t o  exercise i t s  discret ionary author i ty  t o  review the "counting" 
issue. m, Trushin v .  State , 425 So.2d 1126, 1130 (Fla. 1982).  
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sow ARY OF THE A R W W  

In Pennw lvania v ,  Muniz, 496 U.S. 582, 110 S.Ct. 2838 (1990),  

a majority of  the United States Supreme Court held that questioning 

a DUI arrestee as to the date o f  his s i x t h  birthday called f o r  a 

testimonial response implicating the F i f t h  Amendment. Tn reachlng 

this conclusion the Court noted that the critical question f o r  

Fifth Amendment purposes 3s whether the compelled utterance results 

in an incriminating inference derived from a testimonial act as 

opposed to simply physical evidence. Thus, the majority reasoned 

that because everyone i a  presumed to know their b i r t h  date, an 

incriminating inference of impaired mental faculties could 

therefore arise not j u s t  from the fact the defendant slurred his 

response, but from his i n a b i l i t y  to correctly state the date of hts  

sixth birthday. 

The analysis and reasoning o f  the majority opinion in 

Pennsy l v a n i a v ,  M uniz, suwa, should be applied in requesting a DUX 

arrestee to recite the alphabet from "C" to " W . ' "  Just as everyone 

is presumed to know h i s  birth date, everyone is presumed to know 

the English alphabet. Thus, when M r .  Allred failed to correctly 

recite the alphabet, the State will draw upon h i s  incorrect 

response to have the jury conclude that his manta1 faculties were 

i mpai red Because the State will not rely simply upon Mr. 

Allred's physical delivery of the alphabet, but rather the 

"content" of  his answer, the Fifth Amendment irr implicated. 

4 



ARGUMENT 

A POLICE OFFICER'S REQUEST OF AN I W I V I O U A L  
ARRESTED FOR DRIVINQ UNDER THE INFLUENCE TO 
RECITE THE ALPHABET FROM "0" TO "U" 
CONSTITUTES A TESTIMONIAL RESPONSE WITHIN THE 
PRIVILEQE AND PROTECTIONS OF THE FIFTH 
AMENDMENT 

The Fourth D i s t r i c t  certified a question o f  great publ ic  

importance asking t h i s  Honorable Court to decide whether a po l i ce  

officer's request o f  an ind iv idual  arrested f o r  D U I  to r e c i t e  a 

por t ion  of the alphabet const i tu tes a "test imonial response so as 

t o  implicate the F i f t h  Amendment." Below, a two ( 2 )  judge major i ty 

r e l i e d  upon Sten t e  v. DiAndraq, 602 So.2d 1322 ( F l a .  4th  DCA 1992) 

and concluded there in  t h a t  r e c i t i n g  the alphabet i s  no d i f f e r e n t  

than compelling a DUI arrestee to walk a s t r a i g h t  l i n e  or do other 

physical sobr iety tests which h i s t o r i c a l l y  have not been protected 

by the F i f t h  Amendment. PiAndreg, suwg at 1323 (A.p. 3). The 

Pet i t ioner  submits t h a t  the major i ty  failed to recognize the 

d i s t i n c t i o n  between sobr iety tes t i ng  that indicates impairment 

purely as the r e s u l t  o f  phverical ~ e r  f orrnlance and tes t i ng  t h a t  may 

reveal impairment by testing thought procsshiss through woken 

yword. Furthermore, as cor rec t ly  pointed out by Judge Anstead i n  

h i s  dissenting opinion i n  PiAndrq.&,S the major i ty f a i l e d  t o  

properly fo l low and apply the reasoning and analysis of the United 

States Supreme Court's major i ty  opinion i n  Pennsvlvania v. Muni z 

496 U.S .  5 8 2 ,  110 S.Ct. 2638 (19901, which requires the c e r t i f i e d  

'Judge Anstead dissented i n  St;ata v. Al l red,  602 So.2d 1326 
(F la .  4th DCA 19921, adhering to h i e  dissent i n  $ttato v. DiAndrQa, 
war@.  
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question be answered in the affirmative. 

The Self-Incrimination Clause of the Fifth Amendment reads in 

pertinent part: "no person.. ,shall be compelled in any criminal 

case to be a witnesa against himself." The United States Suprame 

Court has explained that the privilege "protects a person only 

against being incriminated by hdr own compelled testimonial 

communications. poe v. Un ited States 1 -  U.S.-# 108 S.Ct. 2341, 

2345-46 (1988). In &e, the Court held that in order ta be 

testimonial, "an accused's communication must itself explicitly or 

implicitly relate a. factual assertion, disclose informtion," or  

"express the contents of an individual's mind." &$., at 2346-2348 

and f.n. 8. 

'I 

Recently, the Supreme Court in Pennsvlvania v .  Hun iz, BUDrar 

addressed the extent of the Fifth Amendment's pratactlons in the 

context of a DUI  case. In Munit,  the Court held that an arrested 

DUI driver's Fifth Amendment r i g h t  agrajnot self-incrlmination was 

violated when the trial court admjttad in evidenc8 h i s  rerponse to 

police questions without having received Mirandq warnings that h e  

did not know the date o f  his sixth birthday. Muniz, j u w a ,  110 

S.Ct, at 2642. In reaching this conclusion, the Supreme Court 

first acknowledged that the Fifth Amendment does not protect an 

accused from being compelled to reveal the physical properties of 

his voice. Muniz, euw$, 110 S.Ct. at 2645. However, the f a c t  

that Muniz slurred his response did notautomatjcally dispense with 

any further Fifth Amendment inquiry. Instead, tha majority held 

that the correct question i s  "whether the incriminating .inference 
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of mental confusion is drawn from a testimonial act or  from 

physical evidence." pluniz, W T ) ~ ,  110 S.Ct. at 2646. 

Thues, the Nunix Court held that .because the trier of faat 

might reasonably have expected a sober person to know his birth 

date, the incriminating inference of: impaired mental Cacultiess' 

that the State would indeed argue stemmed not simply from Munir's 

slurred delivery but from hiEi incorrect anewer as to his sixth 

birthday. In using the "content" or  "testimonial aspect" o f  

Muniz's response, the Supreme Court held that the F i f t h  Amendment 

privilege against self-incrimination applied'. 

In the instant case, M r .  Allred while i n  custody, and without 

being warned of  his constitutional rights per -, was 

requested to recite the alphabet from the letter "C" to the latter 

"W." He respondsd incorrectly. (R. 9). 

While admittedly the majority in Muniz expressly left 

undecided the i s m e  sub judics involving a compelled alphabet 

recitation, pluniz, suara, 1 1 0  S.Ct. a t  2651, f.n. 17,  the County 

Court (A.P.  l O - l e ) ,  Circuit Court (A .P .  7-91, and Judge Anstead, 

in h i s  dissenting opinion in PiAnd reg, pmra, all correct ly  

'An essential element which the State must prove in a DUX 
prosecution beyond a reasonable doubt i s  that the defendant drove 
a vehicle while his mental faculties were impaired by the use o f  
alcohol or drugs. m, F . S . ,  $316.193 (1992) .  

'The Munii? majority also dismiasssd the Comnonwealth's claim 
that because it had no investigatory Intereat in the actual date 
o f  Munit's s i x t h  birthday, the Fifth Amendment d id  not apply. 
"[The Commonwealth may not have cared about the correct answer, but 
It cared about Muniz's answer. The incriminating inference stems 
from the then existing contents o f  Munlz'8 mind as evidenced by his 
assertion of  his knowledge at that time.]" Mun-, suora, 110 S . C t .  
at 2649, f.n. 13. 
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concluded t h a t  the reasoning and analysis o f  the major i t y '&  opinion 

i n  plunih. appl ies t o  the ins tan t  case and compel8 the f i nd ing  t h a t  

M r .  A l l red 's  F i f t h  Amendment p r i v i l e g e  was violated. Judge Anstead 

stated : 

The Munit analysis must also be applied to EL 
request to r e c i t e  the alphabet. Here, as i n  
the Muniz's b i r t h  date question, there waa an 
addi t ional  tw is t ,  i n  t h a t  the detainee was 
asked j u s t  not  t o  recdte the alphabet f r o m  A 
t o  C but rather from C t o  W, This i s  s im i la r  
t o  the t w i s t  on the birthday question asking 
for the data of  a detainee's s i x t h  birthday 
rather than h i s  date o f  b i r th . .  . i n  both cases, 
however, It i s  the a b i l i t y  t o  respond w i th  a 
correct answer t h a t  is ueed t o  gauge th@ 
condi t ion o f  the detainee's manta1 facu l t ies .  
Just aa everyone i s  presumed to know h i s  b i r t h  
date, everyone i s  presumed t o  know the Engl i sh  
alphabet. Here, the State seeks to have a 
j u r y  draw an inference t h a t  the detainee was 
impaired because he rec i ted  the alphabet fram 
"C" t o  " 2 "  instead o f  f r o m  "C"' to " W "  as 
requested. This i s  the same test imonial 
aspect o f  the response t h a t  tho United States 
Supreme Court held was implicated i n  Muniq. 
I n  other words, it i s  the incorrect  
test imonial response t h a t  i s  sought to be used 
against the detainee. There j a r  no doubt, a8 
was the case i n  MuniZ, t ha t  it i s  the content 
o f  the response tha t  i s  c ruc ia l ,  and not just 
the manner Jn which the resrponse i s  delivered. 
State v. DiAndreg, JiYwa, a t  1324; ( A , p .  4- 
5 ) .  

As the Muniz major i ty  stated, the correct  question is "whether 

the incr iminat ing inference o f  mental confusion i s  drawn fram a 

test imonial ac t  o r  from physical evidence." Muniz, suwq, 110 

S.Ct. a t  2646. Clearly, sub judice, the State, i f  permitted, would 

argue t o  the t r i e r  o f  f a c t  t h a t  everyone knows the alphabet. 

Hence, M r .  Al l red 's  f a i l u r e  to properly r e c i t e  the alphabet  can 

only be explained as evidence t h a t  h i s  mental f a c u l t i e s  were 
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impaired by the use o f  alcohol. By u t i l i z i n g  the "content'" o f  M r ,  

Al l red 's  response as opposed to s t r i c t l y  h i s  "del ivery," the F i f t h  

Amendment i s  implicated, 

Also, i t  should be noted t h a t  t h e  inatant case does not 

involve r e c i t a t i o n  o f  the t r a d i t i o n a l  alphabet from " A "  t o  "2"  but 

rather from "C" t o  "W."  F i r s t ,  t h i s  const i tuted an added t w i s t  

which Judge Ansteed i n  PiAncj rm properly noted i s  comparable to the 

Muniz birthday question. Secondly, devising the alphabet t e s t  i n  

t h i s  fashion fu r ther  demonstrates t h a t  the State was not simply 

seeking t o  obtain the physical propert iee o f  M r .  A l l red 's  voice. 

If indeed they were simply interested i n  obtaining the physical 

propert ies o f  h i s  voice, i .e . ,  s lur red speech, then they could have 

handed M r .  Al l red  a card w i th  the alphabet t e s t  l i s ted ,  and simply 

asked him t o  read it. This process would have bean a voice 

exemplar, and admittedly would not cons t i tu te  a test imonial 

communication protected by the F i f t h  Amendment. m, UnitQd Stat- 

v. D ion is iQ,  410 U.S. 1 ,  93 S.Ct, 764 (1973) .  However, t h i s  

process was not used. 

The d i s t i n c t i o n  between an exemplar and a test imonial 

communication protected by the F i f t h  Amendment was addressed i n  

United S tatas v .  Camah 11, 732 F.2d 1017 (1s t  C i r .  1984). I n  

Camob e l l ,  a Governmental agent d ic ta ted t o  the defendant the words 

he wished wr i t t en  down for  an alleged handwriting exemplar. The 

defendant aarked t o  see what i t  was he was being asked to wr i te  

down, rather than by doing i t  by the d i e t s t i o n  procoars. The agent 

refused h i s  request. Later a t  t r i a l ,  the Government wae permitted 
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to introduce the fact  that the defendant had refused ta give a 

handwriting exemplar. On appeal, the First Circuit Court of  Appeal 

held that the dictation procedure vlolated the defendant's fifth 

Amendment privilege. The Court acknowledged that normally 

handwriting exemplars were not protected againet self- 

i ncrimi nation. However, the Court noted that the dictation 

procedure was different in that i t  required "an intellectual 

process: " 

When he writes a dictated word, the writer is 
saying how I spell it, - a testimonial mssage 
in addition to the physical display. If a 
defendant misspelled a common word, and the 
documents sought to be attributed to him 
misspelled it in the setme wayl could i t  be 
thought that tha Glovernment would not quite 
properly argue that there was a meaJsage. 
[Thus, rsqulring an intellectual process, 
however subtle, is a clear violation o f  the 
Fifth Amendment]. (citation omitted). M., 
at 1021. 

Likewise, requiring Mr. Allrrrd to recite the alphabet from 

"C" to " W "  required an intellectual process, however subtle, and 

it constituted a violation o f  h i s  F i f t h  Amendment privilege. 

The analysis and arguments of the majority in DlAndraa, 10;uw-a 

are misplaced and without merit. The argument that a compelled 

recitation of the alphabet is undeserving of Fifth Amendment 

protection because it is unlike asking a DUI arrest- how much he 

drank implies that the Fifth Amendment protections are predicated 

on Borne sort of sliding scale of how weighty the incriminating 

response may be. The United States Supreme Court has clearly held 

that the Fifth Amendment protects communications "whatever form 

they may take." rber v .  Ca llfarnla, 384 U.S.  577, 86 S,Ct. 
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1828, 1832 (1966) .  Additionally, the State i s  required to produce 

evidence by the independent labor of its off icera not by the simple 

expedient o f  forcing it from the accused's own lips. Eetslle v. 
Smith, 461 U.S.  454, 101 S.Ct. 1886 (1981) .  

The majority's argument t h a t  requiring recitation o f  the 

alphabet is no different than requiring a DUI defendant to walk a 

straight line faile to recognize that the constitution 

distinguishes between sobriety testing that indicates impairment 

solely as the result of physical performance and tosting t h a t  may 

reveal impairment by thought processes through the spoken word. 

For example, compelling a blood sample in order to determine the 

physical makeup o f  the blood and drawing the inference of 

impairment does not offend the Fifth Amendment because it does not 

entail a testimonial act. However, i f  the pol ice asked a defendant 

directly "whether his blood contained a high concentration of 

alcohol, his affirmative answer would be testimonial w e n  though 

i t  would be used to draw the very same inference concerning his 

physiology" tha t  the blood test does, Wr, g&mrq, 110 S.Ct. at 

2646. Thus, the majority's argiument that there is no difference 

in the recitation o f  the alphabet from walking the line far F i f t h  

Amendment purposes i s  without merit. The F i f t h  Amendment protects 

the accused from incriminating himself through the spoken word. 

Muniz, 8 w r a r  110 S.Ct. at 2646. 

The majority in piAndrea aligned itself with Cont ino Y .  S t n  te 9 

599 So,2d 728 (Fla. 2d DCA 19921, wherein the Second District 

concluded that compelling a DUI arrestee to recite the alphabet 
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from A to 2 is not testimonial because " [ the  only significance o f  

the recitation Js the rnannc in which it was done]." The Fourth 

District's reliance on a n t  ino is misplaced. 

In Contino, the traditional " A  to 2 "  alphabot was wed, which 

the Second District itself noted was not as "content oriented" a# 

the sixth birthday queartion in yuniz. M. However, as correctly 

noted by Judge Anstead in h i s  dissent in p i A n d r m  the instant case 

involved an "added twist" wherein law enforcement used the "C" to 

" W "  alphabet, rendering it as content oriented a6 the Muniz 

birthday question, 

To conclude as the Fontino Court did that the only 

significance of the recitation is the "manner" in which it was don. 

Pails to employ the proper constitutional analysis and to recognize 

the obvious incriminating use by the State o f  the incorrect 

recitation. Simply because there are "nan-testimonial" component& 

to an arrestae's communication, i.en, slurred speech that doee not 

negate application o f  the Fifth Amendment. Instead, as held by the 

majority i n  Munit the correct analysis is whatever the 

incriminating inference o f  mental confusion is drawn from a 

testimonial act or physical act. MunQ, suwa, 110 S.Ct. at 2646. 

The greatest and most effective use by the State will be pointing 

out the incorrect recitation o f  the alphabat, i . e . ,  the content o f  

Mr. Allred's answer as opposed to his delivery. 

It is well established law that the states are free to impose 

greater restrictions on polics a c t i v i t y  and grant greater personal 

constitutional protections than those established and deemed 
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necessary under the Federal Consti tut ion by the United States 

Supreme Court. However, states may not provide leas protections. 

m, &&. Oregon v .  Haas, 420 U.S. 714, 9S S.Ct .  1215 (1976) .  A s  

t h i s  Court h e l d  i n  u n v l o  r v. State , -So.Pd - 9  17 FLW 542, 43 

(F la .  1992) ,  "the Federal Consti tut ion thus represents tha floor 

f o r  basic freedoms; State Consti tut ion, the ce i l i ng . "  

In rejecting the major i ty opinion i n  pen -, 
and s id ing wi th  the Muniz dissent the OiAndreg m a j o r i t y  has i n  

e f f e c t  extended less const i tu t ional  protect ion t o  M r .  A l l red  which 

as noted above i s  contrary t o  the established law. 

Apart from givdng lass const i tu t ional  protection, Judge 

Anstead's dissenting opinion i n  PiAndreg, smra, and the discussion 

above demonetrates tha t  the c e r t i f i e d  question should be answered 

i n  the af f i rmat ive.  The Fourth D i s t r i c t ' s  ma jo r i t y  decillion should 

be reversed. 
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co" 
Based upon the arguments and au thor i t ies  c i t e d  herein t h i s  

Honorable Court i s  respect fu l ly  requested t o  reverso the major i ty  

decision below as w e l l  as i n  DiAndrea v 1  State , ww-4, and adapt 

the well  reasoned dissenting opinion o f  Judge Anstead's holding 

t h a t  based upon pannsvlvanda v .  Mu n i r ,  @ u r n ,  compelled r e c i t a t i o n  

o f  the alphabet from "C t o  W "  v io la ted M r .  A l l r ed ' s  F i f t h  Amendment 

p r i v i l ege  against sel f - incr iminat ion.  

1 F 

I HEREBY CERTIFY t h a t  a copy o f  the foregoing B r i e f  has been 

furnished by hand t o  Robert Jaegers, Esquire, Off ice  o f  t h e  State 

Attorney, 300 North D ix ie  Highway, Room 105, West Palm Beach, 

F lo r ida  33401, and by mail t o  Joan Fowler, Esquire, O f f i c e  o f  the 

Attorney General, 1 1 1  Georgia Avenue, Room 204, West 

Florida, on t h i s  day L0 o f  October, 1992. 
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