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I 

INTRODUCTION 

This appeal involves a seat-belt defense in an automobile 

accident case in which there was absolutely not one iota of 

evidence that the seat belt in the vehicle involved in the accident 

was operational. Knowing that there was no evidence that the seat 

belt was operational, nevertheless, the defense argued that the 

plaintiff's failure to use a seat belt was negligence. Because the 

defense had argued that the seat belt was negligence throughout the 

trial, the majority opinion of the Fourth District Court of Appeal 

correctly held that they had no way of knowing whether the jury had 

f a c t o r e d  the failure to use a seat belt into the comparative 

negligence finding, because there were no jury instructions that 

the jury should not consider that the failure of the plaintiff to 

wear a seat belt would also be negligence. Shortly after this 

trial, the Florida Legislature corrected this injustice and 

cJJnfzxsion in B 316.614(4) Fla.Stat. by merging t h e  failure to wear 

a seat belt into comparative negligence. At the present time, the 

Aegal i s s u e  involved here is a n  historical anomaly because of the 

action of the Legislature. There is no conflict between this 

decision and other decisions because it is not known what jury 

i - n s t r u c t i o n s  were given in the other cases that the Petitioners 

would want you to follow. 

T h i s  Answer Brief is submitted on behalf of Respondent 

I~laintiff/Appellant below. The Respondent will be referred to as 

'Plaintiff" and as the Respondent in the conclusion of the Brief. 
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STATEMENT OF THE CASE AND FACTS 

The Plaintiff's Statement of the Case and the Facts were fully 

E . z t  o u t  in pages 1 through 23 of Appellant's Main Brief in the 

F o u r t h  District Court of Appeal, and are attached as Appendix "A". 
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I I 

ISSUES ON APPEAL 

I. WHETHER THE DECISION OF THE FOURTH DISTRICT EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE DECISION OF THIS COURT IN 

S0.2D 447 (FLA. 1984). 
INSURANCE COMPANY OF NORTH AMERICA v .  PASAKARNIS, 451 

11. WHETHER THE DECISION OF THE FOURTH DISTRICT EXPRESSLYAND 
DIRECTLY CONFLICTS WITH DECISIONS OF OTHER DISTRICT 
COURTS OF APPEAL. 
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SUMMARY OF ARGUMENT 

This appeal involves a seat-belt defense in an automobile 

accident case in which there was absolutely not one iota of 

cvidence that the seat belt in the vehicle involved in the accident 

was operational. In the statement of the Petitioner's Brief on 

Page 11 that, "Curtis' testimony that she never used it, but that 

her fiancee (now husband) used it, was sufficient to put the matter 

k)efore the jury," is a misstatement of the record because there was 

n'i testimony from the Plaintiff along the lines suggested in 

E'e t i t ioner ' s  Brief. Knowing that there was no evidence that the 

seat belt was operational, nevertheless, the defense argued that 

Lhe plaintiff's failure to use a seat belt was negligence. Because 

the defense had argued that the seat belt was negligence throughout 

t ~ i e  trial, the majority opinion of the Fourth District Court of 

Appeal correctly held that they had no way of knowing whether the 

j - l ry  had factored the failure to use a seat belt into the 

comparative negligence finding, because there were no jury 

instructions that the jury should not consider that the failure of 

the plaintiff to wear a seat belt would also be negligence. This 

uas a very unfortunate accident in which the Plaintiff ran into the 

rear of a very large truck illegally parked six feet into t h e  

t r a v e l  portion of 1-95 on a rainy day without displaying any 

warn ing  signs. It was clear from all the evidence that at the 

impact, Plaintiff slid under the dash and the bulk of her injuries 

liad occurred because of her failure to use a seat belt. Therefore, 

the seat belt problem ran as a common element through the complete 
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I I 

trial from opening statement to closing arguments. The Defendants 

knew it was an invalid defense and introduced absolutely no 

evidence at all that the seat  belts were operational. 

As a result of all of this, it is obvious that this 

improvident evidence had a tendency to arouse t h e  sympathy and 

passions of the jury. It was a material issue which obviously 

influenced the jury to t h e  full extent and therefore constituted 

fundamental and prejudicial error. Just striking the seat belt 

portion of the comparative negligence would not offer full justice 

to Plaintiff. The only way to obtain full justice in this case 

would be to g r a n t  a complete new trial on the question of liability 

a n d  also damages. 
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ARGUMENT 

ISSUE ON APPEAL 

I. WHETHER THE DECISION OF THE FOURTH DISTRICT EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE DECISION OF THIS COURT IN 
INSURANCE COMPANY OF NORTH AMERICA v. PASAKARNIS, 451 
S0.2D 4 4 7  (FLA. 1984). 

In the case at bar, there is absolutely no evidence as to the 

c,perability of the seat belts. 

The seminal case about seat belt defenses is Insurance Company 

of North America v. Pasakarnis, 451 So.2d 447, 454 (Fla. 1984), 

which unequivocally places the burden of proof on the defense to 

establish not only that a car is equipped with seat belts, but that 

t-hey are  "operational". Pasakarnis continues by stating: 

"Defendant has the burden of pleading and proving that 
the Plaintiff did not use an available and operational 
seat belt, that the Plaintiff's failure to use the seat 
belt was unreasonable under the circumstances, and that 
there was a causal relationship between the injuries 
sustained by the Plaintiff and the Plaintiff's failure 
to buckle up. If there is competent evidence to prove 
that t h e  failure to use an available and operational seat 
belt produced or contributed substantially to producing 
at least a portion of Plaintiff's damages, then the jury 
should be permitted to consider this factor, along with 
all other facts in evidence, in deciding whether the 
damages for which Defendant may otherwise be liable 
should be reduced. 'I 

In the case at bar, Defendant did not meet its burden of 

prav ing  through competent evidence the seat belt in Plaintiff ' s 

car was operational. 

The Plaintiff argues that the Appellate decision most closely 

:in point is Judge Letts' opinion i n  the case of Younqentob v. 

."̂ .̂I-- J!..l.lstate Insurance Company, 519 So.2d 6 3 6  (Fla. 4th DCA 1987). 

?").is case relied on Pasakarnis, and extended the finding that there 
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was absolutely no evidence as to the operability of the seat belts 

o-ther  than the fact that the automobile was in "good condition." 

Liespite the fact that the automobile was in good condition, the 

Loilrt, in Younqentob held that this is insufficient proof that the 

s e a t  belt was operational. As the lower Court's instruction on the 

sea t  belt defense was incomplete and contrary to prevailing law, 

Younqentob was reversed and  remanded for a new trial on all issues. 

The exact finding was as follows: 

"In the case at bar,  there is absolutely no evidence a s  
to the operability of the belts other than the fact that 
the automobile was in good condition. Undoubtedly that 
is s o ,  but we are of the opinion that an essential 
element of proof to support the Pasakarnis requirement 
that the seat belts are operational, is absent. As a 
consequence, it was reversible error to give such an 
instruction. 'I 

"It is clear from Pasakarnis that the burden to establish the 
seat belt defense is upon the party asserting it. In this 
case, Wickes Lumber did not meet its burden of presenting 
evidence that the seat belts were operational by the testimony 
and photographs establishing that the DeLong vehicle was 
purchased new a few months earlier and contained seat belts. 
The defense is not entitled to a seat belt defense instruction 
to the jury where there is no evidence as to the operability 
of the seat belts other than the fact that the automobile was 
in good condition." Younqentob v. Allstate Insurance Company, 
519 So.2d 6 3 6  (Fla. 4th DCA 1987). 

An admission that Plaintiff used to use the seat belts 

:,oinetimes does not constitute sufficient evidence to establish that 

trip seat belt was fully operational, Knapp v. Shores, 550 So.2d 115 

('Tia. 3rd DCA 1989). 

"Nor does Dina Knapp's testimony that 'we used to use 
(the seat belts) Sometimes and sometimes not' constitute 
sufficient evidence to establish that the seat belt was 
fully operational. Devolder v. Sandaqe, 554 So.2d 1046 
( F l a .  2nd DCA 1989) . I '  
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Therefore ,  i n  the case of Devolder v. Sandaqe, 544  So.2d 1046 

(Fla. 2d DCA 1989) , Defendant in a negligence action arising out 
of an automobile accident to assert a seat belt defense, a showing 

is required t h a t  the seat belt or belts in the vehicle were 

anchored to the vehicle body and contained buckles which close 

s d x u r e l y  when utilized or tested. 

"A common thread running through these cases is the 
requirement of competent evidence to show that, at or 
near the time of the accident, the s e a t  belt or belts in 
the vehicle were anchored to the vehicle body and 
contained buckles which close securely when utilized or 
tested. The evidence in this case does not reach that 
pla teau .  The motion to strike the seat belt defense 
t he re fo re  s h o u l d  have been granted." 

"The evidence did not establish that appellant's seat 
belt 'clicked', nor was it shown that the belt was 
anchored to the vehicle body. Consequently, it was error 
t o  instruct the jury on the seat belt defense.'' 

In DeLonq v. Wickes Company, 545 So.2d 3 6 2  (Fla. 2d DCA 1989), 

Defendant again failed to meet its burden of presenting evidence 

-chat the seat belts were operational. The Court stated that the 

iestimony that the vehicle was purchased new a few months earlier 

arid contained seat belts was still not enough concerning the 

ehjerability of the seat belts. 

The record in the case at bar clearly indicates that the 

ilefendant did not meet the burden of proof in showing that the seat 

belts were operational, particularly by not showing that the seat 

b e l t s  were anchored to the vehicle body and contained buckles which 

c,l.osed securely when utilized or tested. 
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It is obvious from a reading of Defendant's Brief that they 

were completely unable to find anyplace in the record that these 

s e a t  belts were operational. The best they were able to come up 

w i t h  was that there was deposition testimony that the Plaintiff's 

boyfriend had driven the car that was in the accident and that he 

used the seat belt at different times. This is completely 

erroneous, for the following reasons: 

1. There was no deposition testimony introduced into 

Evidence along those lines. The Plaintiff denied this statement 

L S  w a s  vividly pointed out by the Defendant. The applicable rule 

.is ve ry  clear, a s  follows: 

"If the witness does not distinctly admit making the 
prior inconsistent statement, counsel may offer evidence 
of the statement. If the witness testifies that he did 
not make the prior statement, counsel, when it is next 
his turn to offer evidence, may offer a properly authen- 
ticated written statement and testimony of individuals 
who were present when the statement was made." Florida 
Evidence, Second Edition, Ehrhardt. 

At the trial, defense counsel did not offer evidence of this 

deposition statement. It may have been read o r  paraphrased to the 

i,witness , but she denied it. It was than defense counsel's 

ob l iga t ion  to offer evidence such as a properly authenticated 

deposition testimony, testimony of individuals who were present at 

::he time of t h e  deposition, or the court reporter who took the 

deposition. Defense counsel never took the time or trouble to 

introduce such evidence into the record; therefore, it is not part 

oE the record; and therefore, counsel for the defendant cannot 

r:laim that it was evidence in the record. 
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2. Even if it was in the record, it would have no force and 

effect in relation to the issue because it would then place the 

fact squarely in the same factual pattern as Knam v. Shores, 550 

S n . 2 d  1155, in which testimony by a party that the seat belt was 

Zn working order and that the seat belt was sometimes worn did not 

escablish that the seat belt was fully operational. The case of 

-- K r r a p p  .. ,.,. v. Shores was not discussed by the Defendants in their B r i e f  

and explained away, distinguished, or criticized. Since this case 

.is still the law in the State of Florida, it should be followed. 

The case of Devolder v. Sandaqe, 544 So.2d 1045, goes even further 

aiid requires testimony that the seat belt in the vehicle was 

aqchored to the body and contained buckles which closed securely 

xhen utilized or tested. The evidence is clear that there was no 

Lsstimony related to buckles which closed securely and it is 

cibvious from the record that the seat belt was not tested either 

from an anchor standpoint or whether the buckles worked. 

3 .  The former boyfriend of the Plaintiff , who is now her 
husband, did not testify on examination or cross-examination that 

t h e  seat belts an this particular vehicle were operational. 

4. The Plaintiff never testified that the seat belts on this 

vehicle were operational either at a deposition or at the trial. 

I , %  the attempted impeachment of the Plaintiff at the trial related 

to depos i t i on  testimony concerning her boyfriend, now husband, in 

r e p l y  to a question that her husband may have used the seat belt 

sometimes, and she clearly stated, "I guess, I guess, I don't know, 

5e used a seat belt at different times." Therefore, there is no 
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categorical statement that he used seat belts. She opined that, 

"1 guess" which is s u r e l y  not a clear, affirmative answer. She 

I hen flatly stated, "I don't know, I' and this certainly should be 

t,fiken at face value  that s h e  didn't know whether or not he had used 

s e a t  belts. 

Lastly, in her deposition, she may have said, "He used g seat 

belt at different times" which is clearly different from stating 

t h a t  he used a seat belt in this particular vehicle. It was this 

particular line, "He used a seat belt at different times" that the 

defense attorney used time and time again in various arguments 

prior to the trial, during the trial, and at the charge conference, 

in which it was stated that she had admitted in a deposition that 

h e r  husband had used the seat belts at different times in the 
lgehic le .  This is a far cry, not the same thing, as using a seat 

b e l t  in this vehicle at different times because her husband had a 

v 4 i c l e  of his own and may have driven other vehicles and he may 

have used a seat belt on other occasions. There is no specific 

testimony that he used the seat belt in this particular vehicle at 

different times. Although it is not thought necessary to argue 

t h i s  because this deposition testimony was never introduced into 

evidence and is not part of the record, nevertheless, it is 

important to understand what was actually said in the deposition. 

In conclusion, the discussion by counsel f o r  Defendant about 

perjury is completely inappropriate. First of all, her perhaps 

unfortunate comment to the jury that "if" she had said that, it 

would have been a lie was, in fact, true because stated very 
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simply, she never s t a t e d  that her boyfriend, now husband, had used 

the  seat belt at different times. It is very clever cross- 

examination to misstate a fact a n d  convince the party if they had 

sa id  it before, that their present testimony would be untrue. J u s t  

a s  defense counsel attempted t o  arouse the passion of the jury at 

the trial by the use of an obviously inappropriate seat belt 

defense, counsel f o r  the Defendants now attempt to arouse the 

pass ion  of this Court by inappropriate remarks. 
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ISSUE ON APPEAL 

11. WHETHER THE DECISION OF THE FOURTH DISTRICT EXPRESSLYAND 
DIRECTLY CONFLICTS WITH DECISIONS OF OTHER DISTRICT 
COURTS OF APPEAL. 

The issue of whether Plaintiff ' s  failure to wear her seat belt 

was repeatedly dramatized throughout this trial by defense counsel. 

References to the seat belt were made in opening and closing 

arguments, as well as during the examination and cross-examination 

03 witnesses. The repeated reference to a defense, which was not 

available to Defendants under applicable law without evidence as 

to the seat belts' operability, amounts to prejudicial error. This 

fact is particularly illustrated by the large percentage of 

negligence assigned to Plaintiff by the jury in general, for the 

s e a t  belt in particular, and by the low damage award to Plaintiff 

i 1 light of the severity of her injuries. 

Younqentob v. Allstate Insurance Company, 519 So.2d 636 (Fla. 

4th DCA 1987) held, in facts similar to this, that a complete new 

t r i a l  was warranted if the defense does not meet its burden of 

proving operability of the seat belt in question. In awarding a 

complete new trial, the Court in Younqentob must have determined 

that the error was prejudicial or a "miscarriage of justice" per 

S 59.041, Fla. Stat., although the Court's opinion in this case 

d.?oes not state the precise rationale. 

Furthermore, the jury was misled by not only the repeated 

r.eference to the Plaintiff's non-sue of a seat belt, but 

additionally by the erroneous seat belt instruction given by the 

judge, It is impossible to determine whether the rest of the 
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1;erdict resulted from the error, thus the error is reversible. L. 
I__ 1,. Crosby v. Ashley, 291 So.2d 12 (Fla. 3rd DCA 1974). Moreover, 

in 5 Am.Jur. 2d, S 801, Appeal and Error, it is stated as follows: 

"However, if the evidence has a tendency to arouse the 
sympathy or passions of the jury, its admission may be 
reversible error despite its lack of materiality to the 
actual issues. Where the evidence erroneously admitted 
was material, some courts have assumed that it influenced 
the j u r y  to the full extent of its tendency, and so 
constituted prejudicial error. The fact that the 
evidence admitted relates to a vital or principal point 
in the case or to a material fact has been treated as 
being an important factor in determining prejudice." 

Winning a trial should not be an end in itself. Counsel 

should be wary of pursuing a defense from the start of a case 

through closing arguments that they know they have no evidence to 

suppor t .  From an Affidavit filed by the boyfriend, now husband of 

the plaintiff, in support of a Motion f o r  Partial Summary Judgment 

t h a t  he had never utilized the seat belts in that particular 

eutomobile, and the defense's knowledge that the Plaintiff would 

testify that she had never seen her boyfriend, now husband, use the 

seat belt in that vehicle, nevertheless, the Defendants presented 

th i s  seat belt defense to the j u r y  on opening statement, argued it 

vociferouslythrough every aspect of the trial, convincedthe judge 

to give the seat belt instruction, and then argued at length before 

the jury that she would not be entitled to a verdict in her favor 

because she failed to use the seat belt. 

This was a very unfortunate accident in which the Plaintiff 

r a n  into the rear of a very large truck illegally parked s i x  feet 

i n t o  the travel portion of 1-95 on a rainy day without displaying 
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any warning signs. It was clear from all the evidence that at the 

impact, Plaintiff slid under the dash and the bulk of her injuries 

had occurred because of her failure to use a seat belt. Therefore, 

the seat belt problem ran as a common element through the complete 

trial from opening statement to closing arguments. The Defendants 

knew it was an invalid defense and introduced absolutely no 

evidence at all that the seat belts were operational, which 

evidence would have been compatible with the recent cases that came 

out just before the trial started. 

As a result of all of this, it is obvious that this 

improvident evidence had a tendency to arouse the sympathy and 

passions of the jury. It was a material issue which obviously 

influenced the jury to the full extent and therefore constituted 

fundamental and prejudicial error. Just striking the seat  belt 

portion of the comparative negligence would not offer full justice 

to Plaintiff. The only way  to obtain full justice in this case 

would be to grant a complete new trial on the question of liability 

and also damages. As an alternative proposition, if this Court 

feels like the damage award was adequate and that it would serve 

no useful purpose to re-try the issue of damages, then the 

Plaintiff would suggest that a complete new trial be granted on the 

issue of liability. 
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Florida and the Florida Legislature believed at the time this 

verdict was rendered. 

3. T h e  respondent would hope that any other reviewing judge 

t h a t  held the case should go back for the entry of a final judgment 

o n l y  on a reduction of the verdict in accordance with the seat belt 

verd ic t  would have found in the record sufficient instruction on 

the part of the trial judge that would lead the reviewing judges 

to believe that there was no confusion on the part of the jury, as 

i n  this case. 

4. The above is true in this case, particularly since the 

Plaintiff's failure to wear her seat belt was repeatedly dramatized 

throughout this trial by defense counsel and references to the seat 

b e l t  were made in opening and closing arguments as well as during 

the examination and cross-examination of witnesses. It was 

stressed that the Plaintiff's failure to wear a seat belt was, in 

t a c t ,  negligence; and nowhere during this trial was there any 

iiistruction that the failure of the Plaintiff to wear a seat belt 

c o u l d  not be additionally factored into the general defense claim 

of comparative negligence. 

5. This decision is also fair in that defense counsel at the 

trial continually stressed that there was evidence in the testimony 

t h a t  there w a s ,  in fact, an operational seat belt available to the 

P l a i n t i f f ,  a n d  thusly convinced the judge to erroneously give this 

charge. The record is very clear that there was not one scintilla 

of evidence that these seat belts were operational in accordance 

with current case law. 
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The 

nstr 

d e c i s i o n  

Respondent does not believe that t h e  Petitioners have 

ted a c lear  conflict with other cases and states that the 

in this case is in line with generally held law that 

instructions which tend to confuse rather than enlighten, and which 

are calculated to and m i g h t  mislead a jury and cause them to arrive 

i ~ c  conclusions that otherwise would n o t  have been reached by them 

is cause for reversal of the judgment. Florida Motor Lines v. 

-- Bradlev, 121 Fla. 591, 164 So. 360 (1985). Marlev v. Saunders, 249 

So.2d 30 (1972), conformed 251 So.2d 892. 

RESPECTFULLY SUBMITTED. 

CERTIFICATION OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by U.S. MAIL to: JOSEPH H. LOWE, Esquire, 

PIAXLOW, CONNELL, VALERIUS, ABRAMS, LOWE & ADLER, P . O .  Box 339075, 

M i a m i ,  FL 33233-9075, t h i s  3c, day of June, 1993. 

HOADLEY AND NOSKA, P.A. 
320 Fern Street 
West Palm Beach, FL 33401 
(407) 833-1677 

THOMAS HOADLEY 
Florida Bar N o .  091954 
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STATEMENT OF THE CASE AND THE FACTS 

A Complaint For Negligence was f i l e d  i n  t h i s  case on 

January 20 ,  1 9 8 2 ,  s t a t i n g  g e n e r a l l y  that t h e  Defendants '  

truck had been parked i l l e g a l l y  on 1-95 i n  t h e  t r a v e l l e d  

p o r t i o n  of  the highway without e i t h e r  emergency f l a s h e r s ,  

red flares o r  emergency reflectors. (R--723-729). 

An Answer and Aff i rma t ive  Defenses w a s  f i l e d  by 

a Defendant n o t  involved i n  t h i s  lawsuit, J u l i o  C. Artau. 

(R--730-734) . The remaining Defendants filed t h e i r  Answer. 

(R--747) .  

There was a Voluntary D i s m i s s a l  of  a claim a g a i n s t  

J u l i o  C. Artau. (R--780). An Amended Complaint was filed on 

October 14, 1982 (R--781-785) adding t h e  City of Boca Raton 

and Answer and Aff i rma t ive  Defenses w e r e  filed by t h a t  

Defendant. (R--789-790). Another Amended Complaint w a s  

f i l e d  adding t h e  S t a t e  of Florida on A p r i l  11, 1983,  

(R--799) and various Motions w e r e  filed by t h a t  Defendant. 

(R--805-806). Various p l ead ings  by t h e  C i ty  of Boca Raton, 

S t a t e  of F l o r i d a  and o t h e r  Defendants w e r e  filed up through 

1983 and 1984. On May 10,  1985 Summary Judgments were 

granted  i n  favor of t h e  State of F l o r i d a  and t h e  C i t y  of 

Boca Raton. (R--974-976) .  

The Plaintiff then filed a Notice of Appeal on June 14, 

1 9 8 5  as to the granting of t h e s e  two Summary Judgments. 

(R--991-992), and t h e r e  w a s  an  Order g r a n t i n g  a Motion To 

Stay for t h e  remainder of t h e  case. (R--1000). 

A mandate came f r o m  t h e  Fourth District Court of Appeal 



i n  t h e i r  C a s e  Number 85-1432 on October 2 0 ,  1987, a f f i r m i n g  

the Summary Judgments. (R--1030-1037). Various r o u t i n e  

d iscovery  p l ead ings  w e r e  then f i l e d  and on April 4, 1989, a 

Pretr ia l  S t i p u l a t i o n  w a s  f i l e d .  (R--1099-1110). 

On J u l y  24, 1989,  t h e  T r i a l  Court  s e t  this case f o r  a 

j u r y  t r i a l  beginning February 12, 1 9 9 0 .  Then, va r ious  

d iscovery  matters and o t h e r  p l ead ings  w e r e  f i l e d  and on 

August 23,  1989, t h e  Court ordered a Summary Jury T r i a l .  

(R--1142). The P l a i n t i f f  t hen  f i l e d  a Motion F o r  P a r t i a l  

Summary Judgment (R--1145-1146) and an Amended Motion For 

P a r t i a l  Summary Judgment on November 21, 1989, on the 

ques t ion  of t h e  seat b e l t  de fense  and a t t a c h e d  an A f f i d a v i t  

of James DeGrove, t h e  husband of t h e  P l a i n t i f f .  

(R--1151-1154). On January 12, 1990, another Pretrial  

S t i p u l a t i o n  w a s  f i l e d .  (R--1157-1164). 

The t r i a l  s ta r ted  on February 12, 1990, and t h e  j u r y  

r e tu rned  a v e r d i c t  on February 16, 1990. (R--1198-1200). 

The jury was i n s t r u c t e d  on t h e  seat b e l t  defense  over  t h e  

o b j e c t i o n  of the P l a i n t i f f .  (R--1174-1193). The Motion of 

t h e  P l a i n t i f f  f o r  a new t r i a l  was denied  on February 23 ,  

1990. (R--1304). 

The Defendant f i l e d  a Motion F o r  Taxing Cos ts ,  and an 

O r d e r  Taxing C o s t s  w a s  e n t e r e d  on June 6 ,  1990. (R--1342). 

The Final Judgment was e n t e r e d  on July 9 ,  1990, and recorded 

in Book 6 5 1 7 ,  Page 1715. (R--1343-1347). The P l a i n t i f f ' s  

Notice O f  Appeal recorded i n  Book 6545, Page 229, w a s  on 

August 7 ,  1 9 9 0 .  ( R - - 1 3 5 2 ) .  The d e s i g n a t i o n  by P l a i n t i f f  t o  



reporter was filed (R--1353) and the Directions to the Clerk 

were filed on August 20, 1990. (R--1354). 

The facts as contained in the transcript are summarized 

as follows: 

Defense counsel stated in opening argument as follows: 

"She will tell you she didn't wear a seat belt that 

morning. She will tell you she didn't wear a seat belt any 

morning. She will tell you, however, that her boyfriend, 

and now husband, did wear a seat belt in the very car in 

which the incident took place in. (TR-33). And further 

stated our position is that the cause of the accident was 

wholly, overwhelmingly her responsibility and the injuries 

she suffered as a result of that were her own oversight, and 

additionally, with the fact she chose not to wear a seat 

belt, (TR. 3 4 ) . "  

The first witness to testify was Annette Abbey, the 

mother of the Plaintiff. (TR-35). This witness testified 

basically concerning the past personal history of her 

daughter, her daughter's injuries, and how her daughter's 

injuries affected her. (TR-51). 

The next witness was the Plaintiff, Susan A. DeGrove, 

who testified she was 28-years-old, was married in June of 

1983 and had t w o  (2) children. (TR-51). She testified 

about her personal history, (TR-52-58). At the time of the 

accident, she was driving a Toyota Celica and when asked 

whether or not she ever used seat be l t s  in 1981, she said 

that she did not. When asked the question whether or not 
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t h e  c a r  had seat b e l t s  i n  it, she s t a t e d  "no, no idea."  She 

then  s t a t e d  "to be honest with you, I d o n ' t  know t h e  answer 

you want. 

answer. (TR-59). 

I need t o  g i v e  honest answers and t h a t  i s  my 

She t e s t i f i e d  that she en te red  1-95 from Linton 

Boulevard, Delray Beach (TR-59) and it w a s n ' t  t o t a l l y  

day l igh t ,  it was l i k e  a q u a r t e r  of seven (a .m. )  and m e d i u m  

rush hour traff ic .  (TR-60). She was i n  t h e  fast l ane  and 

not looking a t  her speedometer. ( T R - 6 1 ) .  She s a w  t h e  t ruck  

one hundred and seventy f i v e  f e e t  or one second away from 

the poin t  of t h e  c o l l i s i o n .  (TR-62). 1-95 a t  t h i s  p o i n t  

has a s l i g h t  curve and it w a s  kind of deceiving. 

O n  observing t h e  t r u c k ,  it was h e r  opinion t h a t  the  t ruck  

w a s  i n  t h e  fast l ane  d r i v i n g  slowly and she tr ied t o  g e t  i n  

(TR-64) .  

t h e  middle  l ane ,  b u t  t h e r e  w a s  a car coming up beside h e r  

f a s t e r  than she w a s  t r a v e l i n g .  (TR-65). She d i d  n o t  see 

any flags o r  r e f l e c t o r s  o r  Fuzees i n  her  lane of t r a f f i c .  

(TR-65). 

t o  t h e  right when she r an  i n t o  t h e  rear of t h e  t ruck .  

(TR-66). 

and h i t  t h e  dashboard and t h e  s t e e r i n g  wheel and then she 

went under  t he  dashboard. (TR-67-68) .  The medics and t h e  

fire department came and t h e  hood w a s  pu l led  o f f  and t w o  

sets of jaws of l i f e  were used t o  remove he r  from her  

vehicle and she was then taken t o  Boca Raton Community 

She w a s  looking t o  t h e  r i g h t  i n  a n  a t tempt  t o  t u r n  

At t h e  t i m e  of t h e  impact, h e r  body went forward 

Hospi ta l .  (TR-80). 



about her  i n j u r i e s .  (TR-80-104). On cross examination the 

P l a i n t i f f  tes t i f ied t h a t  she had t r a v e l e d  roughly five t o  

s i x  m i l e s  as she  went down 1-95 and t h a t  she w a s  going about 

f i f t y  s i x  m i l e s  an hour. (TR-120). It w a s  a r a iny  day and 

it was r a i n i n g  when she g o t  on 1-95 going south and she had 

on her windshield wipers.  (TR-131). 

Defense counsel  cross examined t h e  P l a i n t i f f  concerning 

what happened i n  h e r  vehicle before and at the  t i m e  of t h e  

accident.  (TR-111-144) .  She observed that t h e  truck looked 

to her  l i k e  it w a s  i n  the fast lane so she went t o  get 

around the  truck (TR-143) and she  thought it was probably 

going f i f t y  o r  something l i k e  t h a t  so she d i d n ' t  slam on her 

brakes (TR-144) and she had no i d e a  it would be s i t t i n g  

the re .  (TR-144) .I 

The defense counsel then  asked her i f  she knew t h a t  t he  

1979 Toyota C e l i c a  was equipped with seat bel ts  and she 

r e p l i e d  "I a m  not p o s i t i v e ,  no." (TR-144). She was t h e n  

shown photographs 3 and 4 and she i d e n t i f i e d  i n  photograph 3 

a seat b e l t  (TR-144)  and a seat bel t  i n  photograph 4 

(TR-145). These photographs w e r e  then shown t o  the  jury. 

She d id  n o t  know t h e  type of seat  b e l t  t h a t  the car was 

equipped with as w a s  shown i n  t h e  photograph t h a t  the j u r y  

was looking a t ,  and it appeared t o  be a seat b e l t  t h a t  comes 

across  the shoulder and there is a b e l t  where the  waist i s .  

(TR-145). T h e  seat  b e l t  had a c l i c k i n g  device,  and said 

t h a t  after reviewing photographs 1 and 2 ,  it looked l i k e  

there was a l ap  and shoulder b e l t  device.  ( T R - 1 4 6 ) .  She 
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then stated that her automobile did not  have a seat belt. 

(TR-146). She had an idea that Toyota and other 

manufacturers installed seat b e l t s  in cars in 1981. 

(TR-147). It is her understanding that they are in the car 

for  car wrecks for fast stops to hold you. (TR-147). A t  

the time of the impact, the bottom of the steering wheel was 

broken and pushed forward and photograph 2 showed a torn up 

dashboard and her abdomen and ribs smacked up against the 

steering wheel at the time of t h e  impact. (TR-148). 

She did not recall if her body was thrust because of 

the sudden stopping underneath the dashboard where she 

bumped her knees. (TR-149). At the time of the impact, her 

car was probably three-quarters in the fast  lane. (TR-161). 

After the accident, they pulled glass out of her face for a 

couple of years and the steering wheel did not have glass on 

it. (TR-165). When asked the question whether or not 

wearing a seat belt would have allowed her to move forward 

into the windshield, she testified "no", that the hood came 

through. (TR-165). She was asked the direct question as to 

whether or not she knew if the s e a t  belt worked and her 

answer was ''1 don't know if that worked." She had never 

seen anyone in her vehicle use a seat belt, including her 

husband, Jim. (TR-165). H e r  husband, Jim, as a r u l e ,  did 

not wear the seat  belt unless it was bad weather and since 

she had only owned the car two months, she had never seen 

him p u t  the seat belt on in that car. (TR-167). Although 

she couldn't swear t h a t  he never wears a seat belt in the 
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car, she had a serious doubt that he ever did because she 

didn't have the car that long and he wouldn't have driven it 

that often. Ordinarily, her husband didn't use the  seat 

belt, only in heavy traffic sometimes, in bad weather on a 

bad road, but not as a rule. (TR-169). The Plaintiff was 

reminded that there was glass on the highway, it was raining 

on 1-95, it was rush hour, heavy t r a f f i c ,  bad weather and 

bad conditions and she was then asked whether or not she 

could tell the jury why she didn't use the seat belt and her 

answer was "at 20-years-old, she did alot of things that she 

couldn't tell you why she did t h e m ,  only that she did no t  

wear a s e a t  b e l t  as a r u l e  and she didn't think alot of 

other people did. (TR-169-170). 

On redirect examination a question was attempted that 

since 1986 when the legislature passed the statute, bu t  

there was an objection (TR-170) and the Court in response to 

the question related to a rule in 1989, which required the 

use of seat belts, the answer was "it wasn't a law.'' 

(TR-171). When referring to her deposition, she stated 

that she had replied in this deposition on page 9, line 25, 

that she didn't know whether her husband used his seat belts 

while he was driving her automobile. (TR-171). 

On recross examination, the above answer was expanded 

and the question was asked that she had replied in that 

deposition that her husband may have used the seat belts 

some times ''I guess, 1 guess, I don't know, he used a seat 

belt at different times"; but this would have been in 1985 
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a t  t h e  t i m e  of t h e  deposition when everything was totally 

d i f f e r e n t .  (TR-172). She t e s t i f i e d  t h a t  when she w a s  

20-years-old, they w e r e  kids and none of t h e  k i d s  were using 

seat b e l t s .  (TR-172). She s t a t e d  t h a t  she d i d  no t  use a 

seat b e l t  f a i t h f u l l y  a f t e r  t h e  acc ident ,  bu t  she uses one 

now. (TR-173). 

James DeGrove then t e s t i f i e d  t h a t  he is 31-years-old 

(TR-173), a t tended  Palm Beach Junior  College, and worked for 

a mi l lwr ight  company. (TR-174). He then t e s t i f i e d  about 

his r e l a t i o n s h i p  with h i s  wi fe  and how t h e  acc ident  had 

affected his wife, t h e  P l a i n t i f f .  (TR-173-188). A t  t h e  

t i m e  of t h e  acc iden t ,  h i s  company had furnished him a 

veh ic l e  t o  d r i v e  on a usual  basis and he and the P l a i n t i f f  

d id  own another veh ic l e ,  a 1978 o r  1979 Toyota Celica. 

(TR-189). He w a s  shown photographs 3 and 4 ,  and t e s t i f i e d  

t h a t  i n  h i s  opinion, t h e  veh ic l e  w a s  equipped with a seat 

b e l t ,  a l a p  b e l t  and a shoulder  harness .  (TR-190) .  When 

asked i f  he had ever used a seat b e l t  d r iv ing  "any" veh ic l e ,  

he answered t h a t  he w a s  s u r e  t h a t  he d i d  u s e  one of them. 

(TR-190). When asked t h e  ques t ion  as t o  whether o r  n o t  he 

had ever used a type similar t o  t h e  one i n  t h e  photograph, 

he f i r s t  t e s t i f i e d  t h a t  he b a s i c a l l y  d id ,  then s t a t e d  t h a t  

he d i d  n o t  remember a seat belt s i m i l a r  t o  t h e  one  shown i n  

t he  photographs. ( T R - 1 9 1 ) .  H e  f u r t h e r  s t a t e d  t h a t  he 

d i d n ' t  wear them very o f t e n ,  only i n  bad weather condi t ions ,  

heavy t r a f f i c ,  rough roads.  (TR-191) .  With r e spec t  t o  a 

s e a t  belt t h a t  t h i s  w i t n e s s  occas iona l ly  wore, he determined 
-8- 



t h a t  it w a s  func t ion ing  by f e e l i n g  a l i t t l e  c l i c k  across the 

body. 

I n  1 9 8 1  he  understood t h a t  t h e  func t ion  of t h e  seat  

b e l t i n g  i n  t h e  P l a i n t i f f ' s  car was for s a f e t y .  

(TR-192-193). 

(TR-193). It  w a s  about  t h r e e  or fou r  months before t h e  

acc iden t .  (TR-194). It was purchased from a gentleman who 

lived i n  the  same apartment  t h a t  he and h i s  wi fe  lived i n .  

Prior t o  t h e  purchase,  he took it for a test d r i v e .  

(TR-194). 

(TR-195). 

H e  went w i th  t he  P l a i n t i f f  t o  buy t h i s  car. 

H e  didn't remember i f  he pulled on t h e  seat be l t .  

John S t r i p p o l i  t hen  t e s t i f i e d  t h a t  he w a s  a f i r e  

f igh ter /paramedic  and had been for f o u r t e e n  (14) y e a r s .  

(TR-199). When he a r r i v e d  at the scene  of t h e  a c c i d e n t ,  t he  

P l a i n t i f f  w a s  s t i l l  i n  t h e  car w i t h  her l e g s  pinned up under 

t h e  dashboard. (TR-203). She w a s  o f f  of t h e  seat  s i t t i n g  

on t h e  f loo r  of the car with h e r  legs underneath the  

dashboard and they  c o u l d n ' t  see her l e g s .  (TR-205). They 

suspected t h a t  she probably had some i n t e r n a l  i n j u r i e s ,  he r  

blood p r e s s u r e  w a s  l o w ,  she  w a s  going i n t o  shock, and she  

had alot of n a s t y  c u t s  on her knees. (TR-206). H e r  

movement was elacerated, she had s p r i n g s  i n  her knee,  which 

w e r e  removed i n  t h e  emergency room and she had a r a t h e r  

large cut on h e r  face. ( T R - 2 0 8 ) .  H e  d i d  n o t  recall 

r e l e a s i n g  a seat belt around t h i s  woman and d i d  no t  recall 

her body be ing  t ang led  i n  t h e  seat b e l t  as she s a t  on t h e  

floor and d i d  no t  see any seat b e l t  engaged. ,(TR-212). H e  
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was shown a photograph and recognized t h a t  there was a seat 

bel t  i n  the v e h i c l e .  (TR-213). The s t e e r i n g  wheel w a s  

broken on t h e  bottom and i n  h i s  opin ion ,  t h a t  could mostly 

be done by her  coming forward h i t t i n g  h e r  abdomen and her  

l iver .  (TR-214). 

William F. Pearson then  tes t i f ied  t h a t  he had been wi th  

t h e  Boca Raton F i r e  Department twenty f i v e  ( 2 5 )  y e a r s  and 

w a s  a fire company off icer .  (TR-217). H e  t e s t i f i e d  

g e n e r a l l y  about what he found a t  t h e  scene of t h e  a c c i d e n t  

a f t e r  he arr ived.  (TR-217-231). 

The nex t  witness w a s  Julia Waxia Reynolds Ferel who was 

a high school bio logy  and chemis t ry  t eache r .  (TR-232). I n  

1981,  she  had t r a v e l l e d  down 1-95 f r o m  her  home t o  h e r  job 

t each ing  school i n  B r o w a r d  County and she remembered passing 

the f i r s t  acc iden t .  (TR-232) .  She w a s  t r a v e l i n g  south on 

1-95 around 7 : O O  a.m., on her  way t o  school, and there w a s  a 

l i t t l e  b i t  of r a i n  and she p u t  on her  windshield wipers  as 

automobiles wheels w e r e  spray ing  up on h e r  windshield.  

( T R - 2 3 3 ) .  

l i k e  a clunk and heard  sc reech ing  and t h e  t r u c k  s tar ted 

She w a s  pas s ing  t h e  t r u c k  when she heard a sound 

towards he r  so she went i n t o  t h e  median. (TR-235) .  There 

must have been a collision between t h e  t r u c k  and t h e  l i t t l e  

yel low car as t h e  yel low car  l o s t  i t s  windshield.  (TR-236). 

The t r u c k  parked probably one block down the road. 

(TR-236) .  T h e  d r i v e r  of t he  t r u c k  walked  back t o  where t h i s  

w i t n e s s '  car was i n  t h e  median and everyone a t  t h e  scene  of 

t h i s  a c c i d e n t  rocked her car t o  g e t  her o u t  of t h e  median so 
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t h a t  she could go on t o  school.  (TR-240) .  T r a f f i c  w a s  

l i g h t  at the  t i m e  and her  l e f t  fender  ended up missing the  

t ruck  by about one foo t .  (TR-241). It was not raining  at 

t h i s  time and she does not  recall that the t r u c k ' s  b l i n k e r s  

w e r e  on,  ( T R - 2 4 2 ) .  

The next  wi tness  w a s  Floyd Jackson Gri f f in ,  Jr., who 

l i v e d  in Delray Beach and became a S t a t e  Trooper i n  1977  and 

q u i t t i n g  i n  1985. (TR-254). I n  June of 1981 he w a s  working 

the midnight shift. (TR-258). A few minutes before  7 : O O  

a . m . ,  he w a s  northbound on the exit ramp f r o m  1-95 to 

A t l a n t i c  Avenue and heard a radio t ransmission concerning 

t h e  acc ident .  (TR-260). The first acc ident  happened some 

t i m e  before  6:47 a .m.  (TR-273). He a r r i v e d  at t he  scene of 

the first acc ident  and s a w  two v e h i c l e s ,  a policeman, and a 

couple of c i v i l i a n s  and he rolled t o  a stop. (TR-276). H e  

observed a greyhound bus go by and s a w  it come up t o  the  

parked truck and the bus skidded s l i g h t l y ,  slowed down, 

almost t o  a s t o p  and then  eased o u t  i n t o  t h e  cen te r  l a n e  t o  

get around t h e  t r u c k  and that is  when t h i s  Trooper r e a l i z e d  

t h e  t r u c k  was i n  t h e  road. (TR-279). He r e a l i z e d  t h a t  t h i s  

was going t o  be a problem and he picked up h i s  microphone 

and ordered t h e  d r i v e r  t o  run  down t o  t h e  t ruck  because it 

could be a l i f e  or d e a t h  s i t u a t i o n  and as t h e  d r i v e r  s t a r t e d  

lumbering towards h i s  t r u c k ,  he s a w  an explosion of smoke an 

d e b r i s  and the  rear of the  car coming down from t h e  acc iden t  

a t  t h e  back of t h e  t ruck .  (TR-280). T h i s  acc ident  w a s  a t  

6:58 a.m. ( T R - 2 8 2 ) .  There were no barricades, f l a g s ,  
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r e f l e c t o r s  o r  f lares on t h e  road. (TR-282-283). H e  did n o t  

see any l i g h t s  on the rear of the  t r u c k  and cannot  remember 

seeing b l i n k i n g  l i g h t s  on t h e  rear of the truck. (TR-283). 

H e  went immediately to t he  scene  of t h e  a c c i d e n t  and found 

t h e  v e h i c l e  smashed a g a i n s t  t h e  rear of t h e  t r u c k  and t h e  

P l a i n t i f f  was i n  t h e  vehicle and she  was s i t t i n g  slumped 

back a g a i n s t  t h e  seat w i t h  a t e r r ib le  gash on t h e  s i d e  of 

her face on the l e f t .  (TR-284). H e r  leg w a s  up a g a i n s t  t h e  

s t e e r i n g  column and dashboard and a p i e c e  of steel  shot 

right through the r i g h t  leg and it w a s  s t i c k i n g  i n  the  other 

one so her  legs w e r e  pinned i n  w i t h  s o l i d  steel. (TR-285). 

She w a s  n o t  s i t t i n g  on t he  floor, b u t  was s i t t i n g  on t h e  

seat, but very  slumped down i n  t h e  seat. (TR-286). The 

damage of the  v e h i c l e  had s topped h e r  f r o m  s l i d i n g  f a r t h e r  

forward. (TR-287). 

M i l e s  Moss t e s t i f i e d  t h a t  he w a s  a t r a n s p o r t a t i o n  

consu l t ing  engineer  and gave t h e  jury t h e  b e n e f i t  of h i s  

q u a l i f i c a t i o n s .  (TR-346). H e  testif ied t h a t  he had 

reviewed a l l  of t h e  documents related t o  t h i s  a c c i d e n t  and 

v i s i t e d  t h e  scene of t h e  a c c i d e n t  on April 1 2 ,  1989,  t a k i n g  

var ious  measurements and observations. ( T R - 3 5 3 ) .  I t  w a s  

his opinion t h a t  one-half  of t h e  t r u c k  w a s  on the  paved area 

and one-half of t h e  t r u c k  w a s  i n  the f a s t  l ane .  (TR-356). 

H e  t e s t i f i e d  t h a t  c e r t a i n  necessary  s a f e t y  equipment w a s  

requi red  by s t a t u t e  t o  be carried by t h e  t r u c k  inc lud ing  

lighted lamps, t w o  red f l a g s ,  s t a n d s  t o  suppor t  t h e  

flags, and t w o  r ed  portable emergency r e f l e c t o r s .  (TR-365) .  
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Since t h e  vehicle had been parked i n  t h e  road m o r e  than t e n  

( 1 0 )  minutes, it was a s t a t u t o r y  requirement t o  a c t i v a t e  

simple emergency f l a s h e r s  and t o  p lace  emergency warning 

devices  dawn t h e  road from t h e  parked t ruck .  (TR-367) .  It 

w a s  t h i s  wi tness '  conclusion t h a t  t h e  t ruck  should n o t  have 

been o u t  i n  t h e  roadway blocking t r a f f i c  and t h e  f a c t  t h a t  

t h e r e  w e r e  no emergency f l a s h e r s  or o t h e r  warning s i g n s ,  

would be t h e  proximate cause of the acc ident  because t h e  

P l a i n t i f f  would no t  have been warned that t h e  t ruck  was 

parked as opposed to moving. (TR-381-391). 
' This  witness  t e s t i f i e d  about t h e  usage of s e a t  b e l t s  i n  

1981  and according t o  t h e  Automobile Assoc ia t ion  of 

American, only one person i n  e leven used seat belts i n  1981.  

(TR-391-393). I n  1981,  t h e r e  w a s  no t  much p u b l i c i t y  about 

seat belts and a t  t h e  p re sen t ,  t h e  s t a t i s t i c s  a r e  t h a t  

around sixty ( 6 0 % )  percent  of a l l  d r i v e r s  use s e a t  belts. 

( T R - 3 9 3 ) .  T h i s  exper t  then  t e s t i f i e d  a t  length  a s  t o  

whether or not  it would be safer o r  no t  safer t o  have used 

t h e  seat  bel t s  i n  t h a t  p a r t i c u l a r  car a t  t h e  t i m e  of t h e  

accident. (TR-394-400). It  was h i s  conclusion t h a t  i f  t h e  

s e a t  b e l t  was working proper ly ,  she may w e l l  have su f fe red  

worse i n j u r i e s  i f  she had used a s e a t  b e l t .  ( T R - 4 0 0 ) .  

On c ros s  examination, the defense brought ou t  t h a t  

t h i s  w i t n e s s  d i d n ' t  see any damage t o  t he  support ive 

s t r u c t u r e  t o  t h e  r i g h t  and l e f t  of t h e  veh ic l e  windows 

ind ica t ing  t h a t  t h e  support  s t r u c t u r e  had not  been damaged. 

( T R - 4 2 3 ) .  
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Fur ther ,  on c r o s s  examination, it was brought ou t  t h a t  

i n  1981,  only s i x t y  s i x  ( 6 6 % )  percent  of all motor veh ic l e s  

w e r e  equipped with seat b e l t s  and of those veh ic l e s ,  only 

nine ( 9 % )  percent  of t h e  d r i v e r ' s  of those veh ic l e s  having 

seat belts used them a t  t h e  t i m e  of an acc ident .  (TR-425). 

I n  1981, of the 1,824 persons k i l l e d  who had seat b e l t s  

a v a i l a b l e ,  only four  ( 4 % )  percen t  w e r e  using them. 

(TR-425). This expert f u r t h e r  t e s t i f i e d  on c r o s s  

examination that seat b e l t s  are becoming a very personal  

i t e m  (TR-425), and t h a t  seat b e l t s  are usua l ly  b e n e f i c i a l  i n  

acc idents ,  bu t  t h a t  t h i s  w a s  n o t  a known f a c t o r  and people 

w e r e  no t  responding t o  it i n  1981.  (TR-426) .  H e  stated 

t h a t  i n  1981, m o s t  people r e a l i z e d  seat b e l t s  w e r e  i n  t h e  

car and t h a t  they w e r e  t h e r e  f o r  a reason, bu t  very few 

people f e l t  t h a t  it w a s  important.  (TR-426). As relates t o  

t h e  P l a i n t i f f ' s  s i t u a t i o n ,  i f  she  had had he r  s e a t  b e l t  on 

and i f  t h e r e  had been an i n t r u s i o n  i n t o  he r  compartment from 

t h e  over r ide  of the  v e h i c l e ,  having a seat b e l t  on might 

have made her  i n j u r i e s  w o r s e ,  b u t  from t h e  s tandpoin t  of the 

i n j u r i e s  she received,  he could no t  g ive  an opinion. 

(TR-427). I f  she had her  seat b e l t  on, her buttocks would 

not  have been on t h e  f loo r  and her knees  ben t  under the  

dashboard as t h e  l a p  b e l t  would have held her  f r o m  going 

under. (TR-428). 

The e x p e r t ' s  cross examination was concluded with 

another d i scuss ion  about  whether her  i n j u r i e s  would have 

become worse i n  using t h e  s e a t  b e l t  and t h i s  exper t  admitted 
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t h a t  he d i d  n o t  know t h a t  she  had f a l l e n  o u t  of t h e  seat  on 

t o  t h e  f l o o r ,  t h a t  h e r  knees w e r e  be ing  impel led beneath 

h e r ,  and based on t h i s ,  he  d i d  n o t  know one way o r  t h e  

o t h e r .  (TR-460) .  The e x p e r t  cou ld  n o t  s ay  whether it was 

safer t o  use seat  b e l t s  i n  1 9 8 1 ,  only t h a t  t h e  p u b l i c  d i d  

n o t  recognize t h e  s a f e t y  b e n e f i t s .  H e  f u r t h e r  t e s t i f i e d  

t h a t  t h e  P l a i n t i f f  had t e s t i f i e d  she  recognized t h e  s a f e t y  

benefit in 1 9 8 1 .  (TR-461). 

The defense  then  c a l l e d  Edward Artau o u t  of  t u r n  on t h e  

defense s i d e  of t h e  case. Th i s  w i t n e s s ,  Edward  Artau, is 

p r e s e n t l y  an a t t o r n e y ,  b u t  i n  June of 1 9 8 1 ,  he w a s  a high 

school  s t u d e n t  on h i s  way t o  Boca Raton Community High 

School on June 5 ,  1981.  (TR-467) .  He w a s  headed t o  school  

and it had been r a i n i n g  and the road w a s  w e t  and t h e  car 

ahead of him slammed on h i s  brakes  and stopped and he had t o  

h i t  h i s  brakes (TR-468), and he then  spun i n t o  t h e  middle 

l a n e  and s a w  a t r u c k  coming r i g h t  a t  h i s  door (TR-469)  and 

t h e  t r u c k  h i t  h i s  car and then  moved f r o m  t h e  middle l a n e  

i n t o  t h e  median strip and t r a v e l e d  s e v e r a l  hundred f e e t  on 

down t h e  road. ( T R - 4 7 1 ) .  S o m e  t i m e  l a te r ,  he heard t h e  

c r a s h  of t h e  P l a i n t i f f  h i t t i n g  t h e  t r u c k  and went down t o  

t h e  scene of t h e  a c c i d e n t ,  b u t  t h e r e  w a s  nothing from t h e  

t r u c k  i n t r u d i n g  i n t o  t h e  passenger capsu le .  (TR-479). H e  

t e s t i f i e d  t h a t  t h e  f r o n t  windshie ld  had t o  be broken by t h e  

paramedics t o  g e t  h e r  o u t  of t h e  v e h i c l e .  ( T R - 4 7 9 ) .  

The d r i v e r  of t h e  t r u c k ,  Crawford K .  C a t i a ,  t hen  

t e s t i f i e d  he w a s  58-years-old,  married and had-been  a t r u c k  
-15- 
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d r i v e r  s i n c e  1 9 5 4 ,  most ly  d r i v i n g  semi-trailers. (TR-494). 

He admitted t h a t  he had seen a s i g n  p r i o r  t o  t h i s  a c c i d e n t  

i n  M i a m i  s t a t i n g  t h a t  i f  your v e h i c l e  is disabled, the  

dr iver  should g e t  it off  t he  t ravel  l a n e  of the highway. 

(TR-499). 

s topping  m o r e  than  t e n  ( 1 0 )  minutes ,  you p u t  o u t  f lares .  

(TR-499). H e  t hen  parked h i s  t r u c k  s i x  feet  i n t o  t h e  

t ravel  p o r t i o n  of 1-95, he d id  n o t  have a f e e l i n g  t h a t  it 

might or could  have s t r u c k  t r a f f i c  m o r e  t han  w a s  necessary.  

(TR-501). H e  d id  n o t  n o t i c e  i f  cars had t o  p u l l  around his 

t r u c k  parked i n  t h e  t ravel  lane  of 1-95 because he w a s  n o t  

paying any a t t e n t i o n  how t h e  cars w e r e  going by. 

A t  t h e  t i m e  he parked h i s  t r u c k ,  he  did n o t  t h i n k  t h a t  he 

would be t h e r e  more than  f i v e  or s i x  minutes.  (TR-506). I f  

H e  w a s  a l so  t a u g h t  t h a t  i f  you are going t o  be 

(TR-504). 

h e  would have s t ayed  longer ,  t hen  he would have gone back t o  

h i s  t r u c k  t o  p u t  up h i s  f l a r e s .  (TR-508). H e  described 

where he would have p u t  h i s  f l a r e s .  (TR-509-510). 

W i l l i a m  E rha rd t  then  t e s t i f i e d  for t h e  defense  t h a t  he 

w a s  employed by t h e  C i t y  of Boca Raton as a police o f f i c e r  

i n  June of 1981, as a p a t r o l  o f f i c e r .  (TR-513). H e  

r ece ived  a r a d i o  message through O f f i c e r  Quinn and arrived 

a t  t h e  scene of t h e  a c c i d e n t  and a t  t h a t  t i m e ,  t h e  F l o r i d a  

Highway P a t r o l  w e r e  t h e r e .  (TR-514). H e  observed t h e  f l a t  

bed t r u c k  and t h e  two c a r s  t h a t  were n o r t h  of it. 

He heard Trooper G r i f f i n  t e l l  t h e  t r u c k  d r i v e r  t o  go move 

t h e  truck and t h i s  w i tnes s  tu rned  h i s  back and w a s  walking 

back t o  h i s  p a t r o l  u n i t  when he heard a "whoom, kaboom" and 

(TR-515). 
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he  s a w  t h e  car bu r i ed  under t h e  back of t h e  t ruck .  

(TR-517). 

a long  t h e  side of t h e  t r u c k  (TR-519), and v e h i c u l a r  t r a f f i c  

w e r e  t hen  us ing  t h e  middle and s l o w  l a n e  to get by. 

H e  remembered t h a t  an ambulance p u l l e d  up r i g h t  

(TR-519). 

On cross examination, he s t a t e d  t h a t  i f  a t r u c k  w a s  

parked i n  t h e  fast  l a n e ,  r u s h  hour t r a f f i c  s i x  feet  i n t o  t h e  

l ane ,  he would have activated h i s  b l u e  l i g h t s  and t r i e d ' t o  

get it o u t  of t h e  roadway as q u i c k l y  as p o s s i b l e  because t h e  

t r u c k  would be o b s t r u c t i n g  the  t r a f f i c  way, which would be a 

v i o l a t i o n  of t h e  l a w .  (TR-521). 

Clarence Quinn w a s  t hen  called as a wi tness  f o r  t he  

Defendant and stated t h a t  he i s  retired f r o m  t h e  Boca Raton 

Police Department a f t e r  twenty-seven yea r s .  (TR-524). H e  

recalled t h e  a c c i d e n t  on June 5, 1981 and t h a t  t h e  t r a f f i c  

w a s  moderate. (TR-526). H e  s ta ted  t h a t  about  7 : O O  a.m., 

j u s t  sou th  of Yamato, a small yellow v e h i c l e  spun o u t  

because of  t h e  r a i n  and a large t r u c k  i n  t h e  c e n t e r  l a n e  

sounded h i s  a i r h o r n ,  went s o u t h e a s t ,  c l i p p e d  t h e  v e h i c l e  

l i g h t l y  and cont inued about  one  hundred yards  sou th  and 

pulled it on t h e  side of t h e  road i n  t h e  emergency park ing  

l a n e  and he s ta r ted  t o  walk back t o  m e .  ( T R - 5 2 8 ) .  H e  

remembers t h e  highway patrolman coming up w h o  told t h e  t r u c k  

d r i v e r  t o  move t h e  t r u c k ,  b u t  t h e  t r u c k  d r i v e r  s a id  he could 

n o t  run because he had a h e a r t  condition o r  w a s  

hyper tens ive .  ( T R - 5 3 2 ) .  Then, t h e  P l a i n t i f f ' s  c a r  c o l l i d e d  

with t h e  back of t h e  t r u c k .  ( T R - 5 3 2 ) .  
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On cross examination, the retired Sgt. Quinn stated 

that if he had known the truck was s i x  feet into the travel 

portion of the highway, that he would have had the truck 

driver put out some flares or  something stating that the 

truck should not be moved until the highway patrol gets 

there because they are investigating the accident. 

(TR-539). 

Crawford Catia then testified on behalf of the defense 

and stated that he was the driver of the truck involved in 

this accident. (TR-548). He stated that the tractor he 

drove weighed approximately fifteen thousand pounds and the 

trailer weighed approximately thirteen or  fourteen thousand 

pounds. (TR-549). He stated that his truck carried safety 

devices such as flares and triangles inside a little door on 

the right hand side. (TR-552). 

Harry Meyersohn testified for the defense by video-tape 

that he was a full-time consultant in t h e  analysis and 

reconstruction of automobile accidents and gave his 

qualifications. (TR-578). He stated that he had read all 

of the material in connection with the case and had 

formulated seven opinions related to the accident. (TR-584). 

He then related these opinions to the jury. (TR-585-619). 

His sixth opinion was that the Plaintiff was n o t  wearing a 

seat belt and that she did not w e a r  a seat belt as a matter 

of habit. (TR-619). He stated that if she had used a seat 

belt and shoulder harness, this would have mitigated her 

injuries and lessened the severity of her injuries even at 
-18- 
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the speed t h a t  she w a s  t r a v e l i n g .  H e  s t a t e d  t h a t  t h e  rear 

of t h e  t ra i ler  did  no t  pene t r a t e  i n t o  t h e  compartment of t he  

vehic le .  (TR-620). 

O n  cross examination, he stated t h a t  p a r t  of his 

opinion w a s  based upon the f a c t  t h a t  t h e  t ruck  had i t ' s  rear 

f l a s h e r s  on even though two independent eyewitnesses and a 

Trooper a t  t h e  scene s t a t e d  t h a t  t h e r e  w e r e  no f l a s h e r s  or  

t h a t  they d i d  no t  see any f l a s h e r s  on. 

t h a t  it would not  make any d i f f e r e n c e  whether or  not  t h e  

f l a s h e r s  w e r e  on because it w a s  d a y l i g h t  and t h a t  it is  not 

necessary t o  depend on f l a s h e r s  i n  daytime s i t u a t i o n s .  

(TR-629). He s t a t e d  

(TR-629) .  

H e  s t a t e d  t h a t  t h e  requirement for e i t h e r  emergency 

f l a s h e r s ,  red f l a r e s  or por t ab le  emergency r e f l e c t o r s  must 

be placed a t  i n t e r v a l s  of one hundred, t w o  hundred, and 

t h r e e  hundred yards .  (TR-638). 
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The c l o s i n g  argument of counse l  i s  conta ined  i n  Volume 

V I .  The a t t o r n e y  for t h e  P l a i n t i f f  mentioned the seat b e l t  

defense ,  s t a t i n g  t h a t  a reasonable driver i n  1 9 8 1  d id  n o t  

use seat belts.  (TR-671-672). 

The argument by counse l  for t h e  defense started at 

TR-679. H e  d i scussed  t h e  seat b e l t  q u e s t i o n  i n  h i s  c l o s i n g  

argument as follows: 

"Think of what M r .  Moss said.  I d o n ' t  deny, and for 
c l a r i t y ' s  sake  what he  said w a s  r e p e t i t i v e  but I d o n ' t  have 
the opin ion  one way or t h e  o t h e r .  How about  t h e  seat belt, 
would it have helped h e r ?  I r e a l l y  d o n ' t  know. I d o n ' t  
know i f  it would. I don't know i f  it would have mitigated. 
I d o n ' t  know about t h a t ,  t h a t ' s  n i c e  to know, Mr. M o s s  sa id  
I d o n ' t  t h i n k  about t h a t  u n t i l  a f t e rwards .  You s i t  i n  a 
seat b e l t ,  l a p  be l t  w i t h  a shou lde r  and you p u l l  it a t  t h e  
shoulder  and it f r e e z e s  t h a t  shou lde r  and does not stop when 
t h e  brakes are app l i ed .  It s t o p s  you from moving forward. 
I t  is t r u e  wi th  M r ,  MOSS' 1 9 8 1  picture ,  and w e  are going t o  
paint a d i f f e r e n t  p i c t u r e ,  i n  f a i r n e s s  t o  h e r  and t o  him but 
i f  he came along and s a i d  t o  you i n  1 9 8 1  I knew people  used 
t o  n o t  w e a r  them and they  would say  i f  I w a s  i n  an a c c i d e n t  
it would n o t  h e l p  - I mean, I know it would h e l p  b u t  I d o n ' t  
w e a r  them. 

When you t h i n k  about  Susan ' s  i n j u r y  would t h e  seat b e l t  
have helped? W e l l ,  r e g r e t t a b l y  as I t h i n k  you know, w e l l ,  
it d o e s n ' t  t a k e  an encyclopedic  gen ius  t o  r e a l i z e  t h a t  if 
Susan w a s  s t r apped  i n  t he  seat she  wouldn't have would up on 
t h e  f l o o r  of  t h e  car. H e r  knees w e r e  impaled and they  went 
i n t o  t h e  dashboard. 

Tom would have you b e l i e v e  t h e  i n j u r i e s  Susan has  t o  
he r  f ace  w a s  from t h e  windshield.  May I see t h e  photograph, 
p l ease?  The woman's f a c e  i s  scarred. You c a n  see t h a t  and 
I can  see t h a t .  Looking a t  t h e  r e s u l t s  of a g l a s s  s h e a r  
c u t .  I t ' s  almost like t h e  surgeon c u t t i n g  through t h e  
nerve.  Lower s e c t i o n  around t h e  mouth, now, I d o n ' t  deny a 
l o t  of stress you can ge t  from your f a c e  i n  p o s i t i o n s  l i k e  
t h a t .  I asked t h e  q u e s t i o n ,  i n  l i g h t  of t h e  phys ica l  damage 
w e  know e x i s t s  i n  t h e  car ,  could t h a t  i n j u r y  t o  Susan ' s  face 
have been caused by broken and r ipped  i n t e r i o r  of t h e  car,  
broken s t e e r i n g  wheel and h e r  face w a s  down i n  t h i s  area. 
Would t h e  seat  b e l t  have he ld  h e r  i n  p o s i t i o n ?  Folks, 
r e s p e c t f u l l y ,  t h e r e  a i n ' t  no guaran tees .  W e  do have 
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p r o b a b i l i t y  here. 

Harry Meyersohn had, i n  fact, and had t h e  evidence t h a t  
he p u t  on the  board and s a y s  it would have helped. I d o n ' t  
know t h a t .  The law says  t h a t  you can take  it upon y o u r s e l f  
as the  judges of the  facts t o  de termine  whether or n o t  t ha t  
seat b e l t  would have assisted her  i n  l i g h t  of he r  i n j u r i e s .  
We have g iven  a form t o  Tom and I have agreed on the f o r m  t o  
t h e  Court .  The Court  w i l l  give it t o  you and on the  v e r d i c t  
form t h e r e  is  a series of q u e s t i o n s  almost  l i k e  a program 
l e n g t h  th ing .  You go f r o m  when t h e  q u e s t i o n  follows t h e  
c i rcumstances to t h e  n e x t  question and t h e  nex t  q u e s t i o n  and 
the  next ques t ion .  I n i t i a l l y ,  t h e  i n i t i a l  series of 
q u e s t i o n s  deals w i t h  t h e  neg l igence  and who w a s  a t  f a u l t . .  
The f irst  ques t ion :  Is M r .  C a t i a  a t  f a u l t ,  Says check yes  
or no and t h e  n e x t  question: Is Susan a t  f a u l t ?  And t h e  
n e x t  ques t ion  is what are t h e i r  pe rcen tages  and t h e  last 
q u e s t i o n  i s  d e a l i n g  wi th  the  seat be l t .  I n  terms of 
reasonableness ,  had she been wearing t h e  seat belt, would it 
have helped, have l i m i t e d  or  l e s sened  her,  her  i n j u r i e s .  W e  
can  tes t  t h a t .  You must give t h e  answer t o  t h a t  tes t .  " 

Defense counse l  t hen  went i n t o  t he  argument t h a t  

O f f i c e r  Quinn appeared t o  be a p o l i c e  o f f icer  and t h a t  t h e  

d r i v e r  of t h e  t r u c k  had eve ry  r i g h t  t o  follow O f f i c e r  

Q u i n n ' s  i n s t r u c t i o n s  s t a t i n g :  

"The bottom l i n e  i s  h e ' s  upse t .  H e  gets o u t  and h e ' s  
walking back and he runs  i n t o  a f e l l o w  named Quinn, f o r g e t  
h i s  name, i gnore  h i s  name. H e  runs  i n t o  a guy who i s  
dressed kind of l i k e  an of f icer ,  I know he on ly  has a gun 
and only has  a uniform and on ly  has a walk ie  t a l k i e  and a 
r a i n c o a t  w i t h  t h e  w o r d  p o l i c e  on the  back. What he 
pe rce ives  is t h a t  t h i s  man i s  an o f f i c e r .  And you see 
people  t h a t  are marked l i k e  t h i s  w i t h  radios and t i cke t  
markers and t h i n k s  l i k e  t h a t  when they  come i n  t h e  
courtroom. Why would you t h i n k  he w a s  an of f icer?  They are 
n o t  masquerading i n  t h e  form of an o f f i c e r ,  Now,  I d o n ' t  
know. I w a s  n o t  there. B u t  I know i n  1 9 8 2  when w e  took 
Sergeant  Quinn 's  d e p o s i t i o n ,  Sergeant  Quinn admitted t h a t  
C a t i a  had said t o  h i m .  I d o n ' t  know i f  I brought t he  
deposition. I ' d  probably be a more e f f e c t i v e  speaker  -- her  
w e  go -- he asked m e  i s  m y  t r u c k  far enough of f  t he  road, 
should I move it and Quinn n o t  s ay ing ,  t h i s  i s  Quinn 
t a l k i n g ,  not Vale r ius .  T h a t  i s ,  t h i s  i s  1 9 8 2  and I ag ree  
t h a t  t h e  gentleman s a y s  looks okay. Don' t  move it. I a m  
n o t  here i n v e s t i g a t i o n ,  n o t  i n v e s t i g a t i o n ,  t h a t ' s  t r u e .  
W a i t  u n t i l  t h e  s t a t e  highway patrol g e t s  there. T h a t ' s  
t h e i r  func t ion .  Quinn took down t h e  names, took down Judy 
Reynolds' name. She l e f t  b e f o r e  t h e  highway patrolman c a m e .  
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' *  *- 
Her name appears on the report. He assures him to leave his 
vehicle there until the highway patrol comes. Bad judgment, 
its just judgment. 

On discussing judgment on whose part, on the gentleman 
who's addressing this man that is masquerading as a 
policeman with police on his back. You are to leave your 
vehicle there. 

Let me tell you I think it is reasonable to respond to 
an officer dressed in a uniform when you are from a 
different community. He is from Jacksonville, not one of 
our locals, doesn't live in Boca or Delray or even in my 
home of Miami. God forbid. But the bottom line is he 
reacted as you, I, every rational person would react and 
it's reasonable, is it failure to use reasonable care, 
fai lure to do what is reasonable under the circumstances, 
like circumstances, circumstances of a police officer." 

After the closing argument and at the charge 

conference, the Plaintiff renewed the objection to the use 

of the seat b e l t  defense and objected to an instruction on 

the seat belt defense as follows: 

"I want to renew my objection to the seat belt defense 
as far as I can. The only evidence in the record was 
the deposition testimony of Susan A .  Curtis taken May 
8, 1985, in which she said would he ever use the seat 
belt in this car and referring to her husband and the 
answer at line 22  was he used the seat belt. His 
testimony was he didn't remember and her testimony in 
the trial was that she didn't remember and my 
recollection of the law is you can't use a prior 
inconsistent statement as primary evidence. She may 
have said that in the deposition but it was used to be 
impeachment, impeach the testimony and it wasn't direct 
testimony and if it was direct testimony it 
would f a l l  exactly on point w i t h  the 
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