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. .  

PRELIMINARY STATEMENT 

Petitioner, Benjamin Biller, the criminal defendant and 

appellant below in t h e  appended Biller yuL State, 17 F . L . W .  

D1873 (Fla. 4th DCA August 12, 1992), will be referred to as 

"Petitioner." Respondent, the State of Florida, the 

prosecuting authority and a p p e l l e e  below, will be referred to 

as " the  State" or "Respondent. " 

No references to t h e  record on appeal will be either 

necessary or appropriate. 

Any emphasis will be supplied by t h e  S t a t e .  

STATEMENT OF r'g CASE AND FACTS 

T h e  Respondent  a c c e p t s  that Petitioner's Statement of 

t h e  Case and Facts. 

1 



STATEMENT _I_ OF JURISDICTION/ SUMMAR1 OF ARGUM-EE 

Petitioner seeks to invoke the discretionary 

jurisdiction of this Honorable Court under Article V, Section 

3(b)(3) of t h e  Constitution of the S t a t e  of F l o r i d a  and 

F1a.R.App.P. 9.030(a)(2)(A)(iv) to review Biller v. State on 

grounds that t h i s  decision allegedly conflicts with 

Stanebraker v. State, 5 9 4  So.2d 351 ( F l a .  2nd DCA 1 9 9 1 ) .  

No basis f o r  juridiction exists. 
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ARGUMENT 

THE DECISION BY THE FOURTH DISTRICT COURT OF 
APPEAL DOES NOT EXPRESSLY AND DIRECTLY CONFLICT 
WITH STONEBRAKER 

Petitioner seeks to establish this Court's '"conflict" 

jurisdiction pursuant to Article V, Section 3(b)(3) 

Fla.Const. ( 1 9 8 0 ) ,  alleging t h a t  t h e  decision below 

conflicts with Stonebraker v. State, 5 9 4  So.2d 351 ( F l a .  2nd 

DCA 1992). Respondent disagrees  as the d e c i s i o n  sub. judice 

on its face, does not expressly and directly conflict with 

Stonebraker, as a result, this Honorable Court lacks 

jurisdiction t o  grant Petitioner's application for- 

discretionary review. 

Under Article V, Section 3(b)(3) of the Florida 

Constitution this Court may review a decision of a district 

court of appea l  that e x p r e s s l y  and directly c o n f l i c t s  with a 

decision of another district court of appeal  o r  of the 

supreme court on t h e  same question of law. Thus, "conflict" 

jurisdiction is p r o p e r l y  invoked when: 1) the district court 

announces a rule of law which conflicts w i t h  a rule 

previously announced by t h e  Supreme Court o r  b y  another 

d i s t r i c t ,  or 2) t h e  district c o u r t  applies a rule of law to 

produce a different result in a case which involves 

substantially the same f a c t s  as another case.  Mancini V; 

State, 312 So.2d 732, 733 (Fla. 1975). 

I n  order f o r  t w o  c o u r t  decision t o  be in express and 

direct conflict for the p u r p o s e  of invoking this Court's 

discretionary jurisdiction under 9,03O(a)(2)(A)(iv), t h e  
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decisions should s p e a k  to the same point of law, in factual 

contexts of sufficient similarity to compel the conclusion 

that the result in each case would have been different had 

the deciding court employed the reasoning of the other court. 

See senerally Mancini v. SLate, supra; Jenkins 1, State, 3 8 5  

So.2d 1356, 1359 ( F l a .  1980). It. is the c a s e s '  holding which 

is dispostitive f o r  "conflict"' jurisdiction. While a 

d i s t r i c t  court cannot thoroughly misapply a precedent of 

another court and then escape conflict certiorari review of 

its decision, see Ascensio v. State, 497 So.2d 6 4 0 ,  641 (Fla. 

19861, this is n o t  what happened here. "Obviously, two cases 

1 1  cannot  be i n  conflict if they can be validly distinguished. 

M o r n i n s s t a r  v. State, 405 So.2d 7 7 8 ,  7 8 3  (Fla. 4th DCA 1981), 

a f f i r m e d ,  4 2 8  So.2d 220 (Fla. 1982), cert. denied, 464 U.S. 

821 (1983). A careful review of the decision with which the 

decision below is alleged t o  conflict will reveal t-hat they 

a r e  legally consistent therewith. 

Petitioner agrees with the Fourth District Court in the 

general principal of law. A condition of probation must be 

reasonably r e l a t e d  to t h e  offense in which a defendant is 

convicted pr reasonably related to the p a s t  or future 

criminality of the probationer. (Petitioner's Brief page 5 ) .  

T h e  use of the conjunctive "or"  is important. A condition of 

probation must be reasonably related to either 1) t h e  offense 

f o r  which t h e  defendant is convicted or 2) to the p a s t  or 

future criminality of the probationer. T h i s  recognizes t h e  

well settled p r i n c i p a l  that the primary p u r p o s e  of probation 
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is t o  rehabilitate the individual while he is at l i b e r t y  

under supervision. Bernhardt v. S t a t e ,  2 8 8  So.2d 490 (Fla. 

1974) a 

Under t h e  f a c t s  of Stpnebraker, the appellate court 

held that the imposition of a condition of  probation that a 

defendant not u s e  o r  possess alcoholic beverages was 

unrelated t o  the crime of grand theft, Although this may be 

t r u e ,  the F o u r t h  District Court & judice held that t h i s  

same c o n d i t i o n  of probation "may be related to the past or 

future criminality of t h e  defendant o r  where it is used as a 

t.ool f o r  rehabilitation." The F o u r t h  District Court found 

that, under the f a c t s  & judice, the trial court*s 

imposition of t h i s  condition reasonably related to the f u t u r e  

criminal conduct of the Petitianer. 

Whereas, Stonebraker related t o  number 1) above ( t h e  

activity restrict does n o t  relate to the crime the 

defendant is c o n v i c t e d ) ,  Biller relates to number 2) above 

(the activity restrict does r e l a t e  t o  the f u t u r e  criminality 

of the defendant). Consequently, the F o u r t h  District's 

decision in Biller is legally consistent with, rather t h a n  in 

conflict with, the S t o n e b r a l x  case.  T h a t  is why t h e  Fourth 

D i s t r i c t  Court of Appeal denied the Petitioner's mution f o r  

rehearing a n d / o r  e x p r e s s  certification of  conflict on 

September 10, 1992. The decision s u b  j u d i c e  does riot 

expressly and diLectly c o n f l i c t  wit.h S t o n e b r a k e r .  The cases 

are distinguishable. Hence, this C o u r t  may not exercise its 

conflict c e r t i o r a r i  jurisdiction to reveiw B i l l e r .  See 
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Jenkins vL State, supra.. The f a c t  that the Petitioner 

d i s a g r e e s  wit.h the Fourth District's resolution of his case 

does n o t  change matters. 

CONCLUSION 

WHREFORE Respondent. ,  the Stte of F l o r i d a ,  respectfully 

submits that this Honorable Court must summarily DENY the 

petition for w r i t  of conflict certiorari. 

Respectfully submitted, 

ROEERT A .  BUTTERWORTH 
A t t o r n e y  General 
Tallahassee, Florida 

I 

J AN FOWLER 

F l o r i +  Bar # 339067 
ip ss i 3 t a n  t A t  t o  rney Genera 1 

Assi s. t a n t  Attorney Genera 1 
111 G e o r g i a  Avenue, Suite 2 0 4  
West P a l m  Beach, F l o r i d a  33401 
( 4 0 7 )  8 3 7 - 5 0 6 2  
Florida Bar Number 393665 
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V o l u t ~ ~ c  17, Number 33 
Attgitst 21, 1992 OF 
Crimiiial law-Seiitcticitig-Cor~cctioii of i1lcg:il seiitciice- 
Excessive community control tcriii 
KATHRYN ISABLE ALEXANDER, Appellant, v. STATE OF FLORIDA, 
Appcllce. 4th Distiict. Casc No. 92-0609. Opinion filed August 12, 19Y2. 
Appeal uf ordcr dcnying nilc 3.800(a) motion from Ihc Circuit Court for Palm 
ncwh County; Jamcs R .  Stewart, Jr., J u d p .  Richard L. lorandl)y, Public 
Dcrcndcr, nnd Louis G.  Cartes, Assistant Public Dcfendcr, We51 Palm Bcach, 
for appcllanl. Kohci-t A. Buttcnvorth, Attorncy Gcncral, Tallahasscc, and Don 
M. Rogers, Assislant Attorney General, Wcst Palm Bench, for appcllcc. 
(PER CURXAM.) Appellant seeks review of the trial court’s or- 
der denying her rule 3.800(3) niotiun to correct illegal scntence. 
We find merit in appellant’s contentions. Accordingly, we re- 

.verse and rcniand with directions to vacate that portion of appel- 
h i t ’ s  five-year term of community control which exceeds two 
years. See $948.001, Fh.  Stat. (1987); $94&.03(2)(b), Fla. Stat. 
(1987); Yoiirtt v. Sfnte, 573 So.2d 309 (FIL 2d DCA 1991); 
Crmrford v. S i a t ~ ,  567 %.2d 428 (Fla. 1930). (DOWNEY, 
LETTS and GUNTI-IER, JJ., concur.) 

* * *  
Criniiii:il law-Probation-hTo abuse of discretion in restricting 
use or posscssioii of:ilcoholic beverages as coi~ditiori of probatinii 
imposed for olfciisc of carryiiig conce;ilcd fireariii and ~ve~ipoti-  
Cotiditioii that dcfent1:iiit riot usc or possess alcoholic hcvcmges 
is appropriate where it iiiay be related to pitst or future criniiti:di- 
ty of dcfcndaiit or wlierc-it is used as tool for rc11:ibilita- 
tion-Possible cotiflict noted 
UENJAhllN BILLER, Appcllant, v. STATE OF FLORIDA, Appcllcc. 4111 
District. Cnsc No. 91-3446. Opiiiion filed Augtisl 12, 1992. Appcnl from Ilic 
Circuil Court for Browad  County; J .  Lcoii:ird Fleet, Judgc. Ricllnrd L. Jnr- 
nnrlby, Public Dcrcndcr, and Robcil Friedmiiii, Assistant I’ublic Dsfcndcr, 
Wtst Polm Umcli, for npptllaiit. 1~0lrci-t A.  Buttcrwortli, Attorncy GIIIICI~;~~, 
‘i-dld1asscc, niid Carol Cobourw Asbury, Assis(arit Allor-ncy Gcricrril, Wcst 
Pnlln Beach, for npp~llcc.  

(STONE, J.) We afiirm :ippellant’s conviction and sentence for 
carrying a concealcd firearm and wciipon. The trial court ini- 
posed a condition of probation that appcllant not use or possess 
alcoholic beverages. The validity of this condition is the sole 
issue on appeal. The appellant contends that the condition is not 
reasonably relatcd to these circumstances. In Storrebroker- v.  
Strife, 594 So.2d 351 (Fla. 2d DCA 1992), the court struck a sim- 
ilar condition as being unrelated to the crime of grand theft. See 
also Cole v. Sfnre, 521 So.2d 297 (Fla. 1st DCA 1988). 

However, nqtwithstanding that nothing in the record before us 
specifically ‘relates the appellant’s crime or conduct to alcohol, 
we find no abuse of discretion in the court imposing restrictions 
concerning the use or possession of alcohol on the appellmt’s 
probation. Sucli a condition is appropriate where i t  may be relat- 

’ ed to the past or future criminality of the defend:int or where i t  is 
used as a tool for rehabilitation. E.g., Browr Y. Stn[c, 406 So.2d 
1262 (Fla. 4th DCA 1981); Coulsnrt v. Srnfc, 342 So.2d 1042 
(Fla. 4th DCA 1977). 

Here we do not have the benefit of reviewing the presentence 
investigation report, which was before tlie trial court, and we 
have no information as to its contcut. Howcver, it does not y- 
pear that the trial court was relying specifically 011 the report in 
miching its decision to impose the condition. Nor can we tell 
from tliis record what, i f  anything, the trial court may have pre- 
viously observcd in its contacts with the dcfcndant. The rword 
only reflects the trial court’s statement: 

The special conditions of probation hwe to have a reasonable 
relation to the offcnsc which occurrcd. Given the pcculiar cir- 
cumstances of this particular cnsc, I ;un o f  the opinion this gen- 
tletniui should refrain froin the ingestion of any alcoliol iri ordcr 
to not bc in a position i n  wliicli his judgtnent would be irnpnired 

- 

” _  

- 

which would c w s e  him to repeat the activities for which he now 
stands convicted which results i n  impaired judgnicnt under these 
circumstances. 
In CnuLwti, this court upheld a special condition of probation, 

following a burglary conviction, that the defendant obtain and 
maintain employment. At the sanic time, wc struck as punitive a 
companion rcquircnicnt that he  draw no unemployment compen- 
sation. In Coul.ron, Judge Downey recognized that: 

‘K is welLsettt9Obthat the primary purpose of probation i s  to 
rehabilitatc the individual while hc is at liberty under supervi- 
sion. Bernhardf v. Stufe, 288 So.2d 490 (Fla. 1974). 111 the mat- 
ter of granting probation and specifying conditions thereof trial 
ColKtS are necessarily vested with a broad, b u t  not unbridled, 
discrc+ion. Kortiinsky v. State, 330 So.2d 800 (Fla. 1st DCA 
1976). And the tcrnis and conditions of probation arc valid if tlie 
activities restricted bear a reasonable rclation to the past or future 
criininiility of the probationer, notwithstmiding that such activi- 
ties in&+I)e lawful i n  theniselves. See, e.g., Mnlone Y. United 
Stntes, 502 F.2d 554 (9th Cir. 1974). Because of the broad dis- 
cretion reposing in the trial judge appellate courts should be wary 
of interfering with his design of conditions to efectuate R suc- 
ccssfitl probation. However, i f  a special condition of prollation is 
so pitnitivc as to bc unrelated to rehabilitation, i t  ciiii not be itn- 
posed. Kottiimky v. Sfate,  siiprn. 

In that casc, the court recognized that m:iintaining employ- 
ment was an efrtxtive tool in  rehabi1it;ition. We can discern no 
IX::LSOI~ why a trial court could not similarly coriclude the mine as 
to the abstinence from the itse or possession of alcohol. 

Cct hinly there will iie instances wlierc il restriction on lawful 
iictivity is unneccss;iry, but that is also true of many valid condi- 
tions of piolxition, not the Iex t  of which is thc trial couit’s uti- 
bridled authority to incarcerate a ddendaot for up to 365 days 
without any inore record than is before us todiiy. We conclude 
that the ends of justice are best served by aflirming the court’s 
exercise of discretion. We recognize that this opinion may be in 
conflict with Sforielraker. (POLEN, J., coiicurs. ANSTEAD, J. 
dissents without opinion.) 

* * *  
Criminal Iaw-Post coiiviction relief-Rematid for athclimcnt 
ofportiotls of record reliedon by trial court forsuniinary deni:iI 
BOBBY JACKSON, Appcllant, v. STATE OF FLORIDA, Appcllcc. 4 h  Dis- 
irict. Casc No. 92-1889. Opinion filed August 12, 1992. Appcal of order dcny- 
ing rulc 3.850 motion froin thc Circuit Court for Palm Bcnch County; Richard 
I. Wcnnst, Judgc. Bobby Jnckson. Ruiford, pro sc appcllnnl. Robcrl A. Dultcr- 
wadi, Attorney Gcncral, Tallnhasscc, and John Tcdcniann,  Assistant Allorncy 
Gcncral ,  Wcst Palin Bcach, for appcllcc. 

(PER CURIAM.) We reverse and remand for the attachment to 
the order of denial of post-conviction relief those portions of the 
record relied on by the trial court for summary denial. McGrncly 
v. State, 591 So.2d 308 (Fla. 4th DCA 1991). We decline to re- 
visit McGrndy, as appellee suggests, as wc view thc attsclinient 
of portions of the record to the order of denial as esscntial for us 
to perform our review function under Florida Rule of Appellate 
Procedurc 9.140(g). 

Reversed and remanded. (DOWNEY, I-IERSEY and WAR- 
NER, JJ., concur.) 

Criniiiial Iiw-TrdIickiiig in oxycodniic does iiot fall within 
statutory rcstriction of statute proscribing t ra lkking  in illegal 
drugs 

, 

* * *  

MELVIN E. CIIAMREKS, Appellant, v. STATE OF FLORIDA, Appcllcc. 
4th District. Casc No. 91-3017. Opinion filcd August 12, 1992. Appeal frunl 
dic Circuit Court for Brownrd County; Kobcrt R. Carney, Judgc. Richard L. 
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Of Counsel W 

7 


