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JNTRODUCTION

The STATE OF FLORIDA was the prosecution in the trial court
and ELISAMES HARRIS was the Defendant. The parties shall be

referred to as they stood in the trial court.

The State of Florida was the appellee in the District Court
of Appeal, Third District and ELISAMES HARRIS was the appellant.




STATEMENT OF THE CASE AND FACTS

The Defendant was charged with armed robbery, robbery with
force and grand theft to which he pled no contest, in the Circuit
Court of the Eleventh Judicial Circuit, Dade County, Florida.
The Defendant was convicted and sentenced pursuant to the
Habitual Felony Offender Statute upon the trial court®s finding

that he qualified for the enhanced status.

The Defendant filed a motion for post conviction relief
pursuant to Fla.R.Crim,P. Rule 3.850 alleging that the Habitual
Felony Offender Statute, Section 775.084, violated the single
subject rule of the constitution of Florida, Article 111, section
6, and as a result thereof, his petition for relief should be
granted. The trial court denied the Defendant®s Rule 3.850
motion and the Defendant timely filed a notice of appeal in the

Third District Court of Appeal.

The Third District Court of Appeal 1issued 1t"s opinion

affirming the decision of the trial court based upon Beaubrum v.
State, 595 So. 2d 254 (Fla. 3d DCA 1992); Ingram v. State, 595
So. 2d 785 (Fla. 4th DCA 1992); Tims V. State, 592 So. 2d 741,

742 (Fla. 1st DCA 1992), holding that section 775.084 was not iIn
violation of the single subject rule of Article 111, section 6,

Florida Constitution.

This petition for Discretionary Review followed.




POINT ON APPEAL

WHETHER  SECTION  775.084 (AMENDED  1989)
FLORIDA STATUTES VIOLATES THE SINGLE SUBJECT
RULE OF THE FLORIDA CONSTITUTION?




SUMMARY OF THE ARGUMENT

This Court"s decision in Johnson v. State, Nos. 79,150 &

79,204 (Fla. January 14, 1993), answered in the affirmative the
question in this cause, whether section 775.084 Florida Statutes

(amended 1989) violates the single subject rule of the Florida

Constitution.

Resolution of this issue, however, does not affect the
Defendant®s sentence because the resentencing requirement is

applicable only to those defendants affected by the amendments to

section 775.084 contained in chapter 89-280.




ARGUMENT

SECTION  775.084 (AMENDED 1989) FLORIDA
STATUTES VIOLATES THE SINGLE SUBJECT RULE OF
THE FLORIDA CONSTITUTION.

On January 14, 1993, this Court answered the above question
in the affirmative, holding that "chapter 89-280 violates article

111, section 6, of the Florida Constitution.” Johnson v. State,

Nos. 79,150 & 79,204 (Fla. January 14, 1993). This Court further
concluded that "chapter 91-44's biennial reenactment of chapter
89-280, effective May 2, 1991, cured the single subject violation
as it applied to all defendants sentenced under section 775.084
after that date.” This Court defined the window period of the
effective violation of the single subject rule to be from October
1, 1989 to May 2, 1991, and stated that the resentencing
requirement will apply only to those defendants affected by the

amendments to section 775.084 contained In chapter 89-280. For

this reason the decision in Johnson does not apply in the instant

case.

First, the Defendant 1i1n the instant case pled nolo
contendere to a term of years as an habitual offender on the
following charges: (1) strong armed robbery In case no. 90-41212
committed August 29, 1990; (2) robbery with a weapon in case no.
90-39359 committed September 13, 1990; and (3) grand theft 1in

case Nno. 90-42332 committed November 13, 1990. The dates on




which the offenses were committed, do, indeed, fall within the
prescribed time period. However, iIn contrast to the issue 1In
Johnson where the addition of the aggravated battery conviction
category, a portion of the amended statute, enhanced Johnson®s
sentence, the Defendant"s sentence was not affected by the

amendment.

The Defendant sub judice was determined to qualify as a

habitual felony offender and was sentenced under section 775.084
because of several prior felony convictions, including robbery by
force, attempted robbery with a firearm, and burglary of a
structure. None of the prior conviction categories nor any of
the procedural requirements under which he was habitualized were
altered by the amendments to the statute contained In chapter
89-280. Therefore, iIn accordance with this Court®s decision iIn
Johnson, the resentencing requirement does not apply and the
appropriate disposition of this case would be to affirm the

Judgment and sentence of the lower court.

Secondly, the Defendant clearly waived his right to appeal
his sentence by his affirmative and intelligent acceptance of the

plea offer. See Basilisco v. State, 593 So. 2d 588, 589 (Fla.

1st DCA 1992) citing caristi v. State, 578 So. 2d 769, 774 (Fla.

1st DCA 1991), (a defendant"s knowing waiver of the procedural
rights accorded by section 775.084 [by entering into a plea

agreement with knowledge that he was to be sentenced as an




habitual fTelony offender] precludes any relief from the trial

court”s failure to strictly follow the statute.)

During his plea colloquy the Defendant was informed by
the trial court that the maximum statutory time for robbery with
a weapon was 30 years, for strong armed robbery was 15 years, and
for grand theft was 5 years. After determining that the
Defendant was knowingly and intelligently entering into the plea
bargain, the trial court sentenced him as an habitual felony
offender to 30 years each on the robbery with a weapon and the
strong armed robbery and to 5 years on the grand theft, to be
served consecutively for a total of 65 years. Additionally, the
trial court, as part of the plea bargain, gave the Defendant a
two-week furlough to visit his dying sister on the express
condition that, if he reported and surrendered himself at the end
of the Tfurlough, February 14, 1991, the trial court would
mitigate the 30 year sentences to 12 years each to be served
concurrently in State prison as an habitual felony offender. The
Defendant was informed that If he did not meet that express
condition, the 65 year sentence would stand. The Defendant did
not meet that express condition, and the trial court imposed the
65 year sentence. On February 24, 1992, the Hon. Gerald Hubbart
in a hearing on the Defendant®s Rule 3.850 motion to vacate
jJudgment and sentence, granted the motion as to the strong armed
robbery, reducing the sentence from 30 to 15 years and denied the

motion as to the charges of robbery with a weapon and grand




theft. The Defendant”s corrected sentence stands at 50 years as
an habitual felony offender. Clearly, the Defendant®"s acceptance
of a plea to a specific term of imprisonment waives any challenge

to the habitual felony offender statute.

The Defendant further argues in his petition that Section
775.084 is Tfacially unconstitutional because it penalizes
defendants for their status as habitual offenders. However, the
guarantee of equal protection is not violated when prosecutors
are given the discretion by law to "habitualize" only some of
those criminals who are eligible, even though their discretion is
not bound by statute. Mere selective, discretionary application
of a statute is permissible. Only a contention that persons
within the habitual offender class are being selected according
to some unjustifiable standard such as race, religion or other
arbitrary classification would raise a potentially viable

challenge. Barber v. State, 564 So. 2d 1169 (Fla. 1st DCA 1990).

The Defendant also asserts that Section 775.084 violates
his due process rights because it only makes exceptions for
convictions which have been set aside or pardoned. It 1s
apparent that the legislature intended to enact this law in the
belief that iIncreased sentences for repeat offenders will deter
their criminal conduct, at least during the time that they are
incarcerated. There can be no question that enhanced punishment

of repeat felons is a legitimate goal within the State"s police




power . A state "may inflict a deserved penalty merely to
vindicate the law or deter or reform the offender or for all of
these purposes."1 This final challenge to the habitual offender
statute should be rejected. U.S.C.A. Const. Amend. 14; Barber
v. State, 564 So. 2d 1169 (Fla. 1st DCA 1990); Showers v. State,

570 so. 2d 377 (Fla. 1st DCA 1990).

1 Pennsylvania ex rel. Sullivan v. aAshe, 302 U.S. 51, 55, 58,
s.ct. 59, 61, 82 L.Ed. 43, .



CONCLUSION

For the foregoing argument and authority the State of
Florida respectfully requests this Court to affirm the judgment
and sentence of the Ilower court on the basis that the
resentencing requirements do not apply in the instant case.

Respectfully submitted,
ROBERT A. BUTTERWORTH

Attorney General _
Tallahassee Florida
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Cb. 89-279 LAWS OF FLORIDA

Section 42. This act shall take effect July 1, 1888.
Approved by the Governor July &, 1988.
Filed in Office Secretary of State July 5, 1089,

CHAPTER 85-280
Senate Bill No. 582

An act relating to criminal law and procedure; amending s. 775.084, F.S ;
providing that prior convictions for qualified offenses outside of the state
may be used to determine if a defendant is a habitual felony offender; ex-
panding the definition of qualified offense for purposes of habitual felony
offender; adding aggravated battery to the list of previous convictions for
which habitual violent fslony offender penaltiec may be impoeed; amend-
ing 8. 775.0842, F.8.; providing for career crimiral prosecution of arrestees

o Who qualify as habitual felony offenders or hubitual violent felony offend-
' ers, and resnacting s. 775.0843(1) and (5), F.S., relating to policies for ca-

reer criminal cases, to incorporate said amen dmont Inzeferences; amend-~ - < s

ing 5. 498.30, I.8,; defining the term “repossession”™; amending s. 483.306,
F.S.; limiting the number of repossessor interns a repossessor may super-
vise; amending s. 498.317, F.S,; revising prohibited acts; creating s.
493.3176, F.8.; providing procedures for the sale of repossessed property;
providing a penaity; amending s. 493.318, F.S; providing procedures for
the disposition of certain recovered property not covered by & secumy
agreement; amending ». 498.321, F.S,; providing penalties; requiring cer-
tain information to be d:splo,yed on cermn vehicles; providing for review
and repeal; amending 8. 901.15, .S.; providing an effective date.

Be It Enacted by the Legislature of the State of Floride:

Bection 1.  Section 776.084, Florida Statutes, 1985 Supplement, is amended to
read:

776.084 Habntual felony offenders and habitual violent felony ofienders; ex-
tended terms; definitions; procedure; penalties.—

(1) As used in this act:

(a) “Habitual felony offender” means a defendant for whom the court meay im-
pose an extended term of imprisonment, as provided in this section, if it finds that:

1. The defendant has previously been convicted of any_combhiration of two or
more felonles in this state or other qualified offenses:

2. The felony for which the defendant is to be santenced was committed within
5 years of the date of the conviction of the last prior felony cr other qualified of -

1632
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fenge of which he was convicted, 'or within 5 years of the defendant’s release, on
parole or otherwise, from & prison sentence or other commitment imposed as a re-
sult of a prior conviction for a felony or other qualified offense, whichever is later;

8. The defendant hus not received a pardon for any felony or other qualified
offense that is necessary for tho operation of this section; and

4. A convicticn of a feleny or other qualified offense necessary to the operation
of this section has not beeu set aside in any post-conviction proceeding.

(b) “Habitua] violent felony offender” means e defendant for whom the court
meay impose an extendcd term of imprisonment, s provided in this section, if it
finds that:

1. The defendant has previously been convicted of a felony or an attempt or
conspiracy to commit a felony and one or more of such convictions was for:

8. Arson,
b. 8exual battery,

¢. Robbery,

d. Kidnapping,

Aggravated child abuse,

Aggravated assault,

g Murder,

h. Mamslsughter, .

1 Unlmful thro ihé, plééiné. ;:x discharging of & destructive device or bomb,

e

j. Armed burglary, on

k. _Aggravated hatierv;

2. The felony for which the defendant is to be'sentenced was committed within
5 years of the date of the conviction of the last prior enumerated felony or within
b years of the defendant’s release, on parole or otherwiss, from & prison sentence
or other commitment imposed as a result of & prior conviction for an enumerated
felony, whichever is later;

3. The defendant has not received a pardon on the ground of innocence for any
crime that is necessary for the operation of this section; and

4. A conviction of a crime necessary to the operation of this section has not
been set aside in any post-conviction proceeding.

(¢} *Qualified offense” means any offense, subgtantially similar in elements

i i ich ig in violation of a law of any other
3 another state, the Districi of Columbia, -er-ef the

United States q i i ign juri i

that was punishable under the law of such jurisdiction

8t the time of its commission by the defendant by death or imprisonment excesd-

ing 1 year.
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(2) For the purposes of this gection, the placing of & person on prubation with-
out an adjudication of guilt shall be treated as & prior conviction if the subssquent
offense for which he ie to be sentenced was committed during such probationary

period.

(3) In aseparate procesding, the court shall determin
bituel felony offender or & hebitual violent felony offen
be as follows:

(a) The court shall obtain and consider a presentence investigation prior to the
jmposition of a sentence a8 & habitual felony offender or & habitual violent felony
offender.

(b) Written notice ahall be served on the defendent end his attorney & suffi-

cient time prior to the entry of 8 ples or prior to the imposition of sentence 80 &%
to sllow the preparation of & submission on behalf of the defendent.

(¢} Except as provided in paragraph (a), all evidence presented shall be pres.
ented in open court with full rights of confrontation, cross-examinstion, and repre-

o if the defendent is & he-

(d) Each of the fmd_h‘x_gai_;,‘o:qluimd as the basis for such sentence shall be found
1o exist by & preponderance of ‘the evidence and shal! be appealable 10 the extent
normally applicable to sirilar findings.

(e) For the purpose of identification of a habitual felony offender ora habitual

violent felony offender, the court ghall fingerprint the defendant pursuant to &.

821.241.

(4)(a) The court, in conformity with the procedure established in subsection
(8), shall sentence the habitual felony offender as follows.

1. In the case of & felony of the first degree, for life.

9. In the case of a felony of the second degree, for & term of years not exceeding
0.

2 In the case of a felony of the third degree,
10.

(b) The court, in conformity with the procedure estubliched in subsection (8),
may sentence the habitual violent felony offender as follows:

1. Inthe case of & felony of the first degres, for life, and suck offender shall not
be eligible for release for 16 years.

9. 1n the cass of a felony of the second degrec, for 8 term of vears not exceeding
30, and such offenders shall not be eligible for release for 10 vears

3. In the case of & felony of the third degres, for a term of yeers not exceeding
10, and such offender ehall not be eligible for relesse for b yeelt

for & term of years nct erxceeding

‘ (¢) If the court decides that impositios of sentence under this section is pot

shall be irzposed without re-
the court that the defendant
, the court shall

necessary for the protection of the public, sentence
gard to this pection. At any time when it appeers to
is & habitus] felony offender or & habitua! viclent felony ofierder
make that determination as provided in subsection (3).
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(d) A sentence imposed under this section shall not be increased after such im-
position. .

(e) Asuentence imposed under this section shal not be subject to the provisions
of 5. 821.001. The pravisions of chapter 847 shall not be applied to such person.
A defendant sentenced under this section ehall not be eligible for gain-time grant-
¢d by the Department of Corrections sxcept that the department may grant up to
20 days of incentive gain-time each month as provided for in 8. 844.2756(4)(b).

Section 2. Section 775.0842, Florida Statutes, 1888 Supplement, is amended to
read:

776.0842 Persons subject to career criminal prosecution efforts;duties-of-off-

——

€iHe) A person who is under arrest for the commission, attempted commission,
or conspiracy to commit any felony in this state shall be the subject of career crimi-
nal prosecution efforts provided that such person qualifies 89 & hahitual felony of-

alent fel

Section 3. For the purpose of incorporating the amendment to section
776.0842, Florida Statutes, 1988 Supplement, in references thereto, subsections (1)
and (B) of section 775.0843, Florida Statutes, 1988 Supplement, are resnscted to
read:

775.0843 Policies to be adopted for career criminal CRE65.—

(1) Criminal justice agencies within thie state ahall employ enhanced law en-
forcement management efforts and resources for the investigation, apprehension,
and prosecution of career crirsinals. Each state attorney, sheriff, and the police

1835
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chisf of sach municipality with a population in excess of 59.9(_)0 shell designate &
career criminsl program coordinstor with primary responsibility for cr-oordmatmg
the efforts contamplated by this section and as. 775.0841 and 775.'()&_51. Enhanced
law enforcement efforts and resources shall include, but not be limited to:

org Lo career

(a) Assignment of highly qualified investigators and prosecut
criminal cases.

(b) Significant reduction
signed to career criminal cases.

(c) Coordination with fodersl, state, end local criminal justice agencies Lo facil-
itate the collection and dissemination of criminal investigative and intelligence in-
formation relating to those persons meeting the criteria of a career criminal.

(5) Each career criminal apprehension program shall concentrate on the iden-
tification and arrest of career criminals and the support of subsequont prosecution
of such career criminals. The determination of which suspected felony Offe'nders
shall be the subject of career criminal appreheneion efforts shal} be made in ac-
cordance with written target selection criteria selected by the individual law en-
forcement agency and state attorney consistent with the provisions of this section
and s. 775.0842.

Section 4. Subsection (18) is added to section 493

493.30 Definitions, part J.—As vsed in this act:
mmmm control. cusiody. and p
(3
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.30, Florida Statutes, to read:
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S;ction 5. BSubsection (6) of section 493.806, Florids Statutet, is emended to
read:
493.308 License requirements.—
(6) 1In addition to any other requirements, an applicant for ¥ Class “E” license
“mus,t, have 1 year of work experiance performing repossessing, i yeer as & Class
EE” repossessor intern, or & corubination of 1 year of work experience and intern-
. Y M . &
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}-:93.317 Prohibited scts by Clees “E” and Class “EE” licensees.—In addition to
;{t er requirements imposed by this part or by rule of the department, repossessor
icensees and repossessor interne are prohibited from:
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463.3176 Sale of property

(1) A licensee must have
1o sell repossessed property £

(2) Alicensee must send t
to the owner or lienholder, wi
documents which psrmit the

(3) A person who violates
third degree, punishable as g

Section 8. Subsection (2)
read:

493.318 Repossessor requ

Section 9. Section 483.3
493.321 Violation; pene
(1) Except as provided

of this part is guilty of a mi
in 8. 775.082, 5. 775.083, or

(2) Any personwhoisc
ble for licensure for a peric

Section 10. Vehicles ust
or “EE” licensee shall be i¢
the licensee. The license nt

shall appear in lettering nc
the background.

Section 11. Each sectic
this act is repealed on Oct
pursuant to section 11.81,

Sectior, 12. This act sh
fenses committed on or aft

Approved by the Goverr
Filed in Office Secrehr"

=




. Ch. 88-280

of 50,000 shall designate a
ponsibility for coordinating
41 and 776.0842. Enhanced
«ut not be limited to:

and prosecutors to career

tators and prosecutors as-

nal justice agencies to facil-
tigative and intelligence in-
is of & career criminal,

Jdl concentrate on the iden-
-of subzequent prosecution
suspected felony offenders
fforts shall be made in ac-
: by the individual law en-
¢ provisions of this section

t, Florida Statutes, to read:

a Statutes, is amended to

ant for a Class “E” license
so85ing, 1 yvear as & Cless
rk experience and intern-

ix Class “EE” reposnes-

ion 493.317, Florida Stat-

licensees.—In addition to
s department, repossessor

. i , o S
LERE~ASt—tTH Ot T2d N3D /3iEd0llg B4l 55T NIk TE ~8T-N0N

Ch. 89-280 LAWS OF FLORIDA Ch. 89-280

Section 7. Section 493.3175, Florida Statutas, is created to read:
493.3175 Sale of property by & Licensee; penalty.—

(1) A licensee oust have writien authorization from the owner or lienholder
to sell reposscssed property for which the licensee has a negotiable title.

(2) Alicensee must send tha net proacesds from the sale of reposseased property
to the ewner or lienholder, withir 20 working days after the licensee executes the
documents which permit the trarsfer of legal ownership to the purchaser.

(3) A person who violates a provision of this section commits a felony of the
third degree, punishable as provided in s. 775.082, s. 775.088, or 8. 775.084,

Section 8. Subsection (2) of section 483.018, Florida Statutes, is amended to
read:

493.318 Repossessor required to prepare and maintain inventory,—

(2) Within 5 working davs zter she date of a repossession, the repossassor shall
mmmmm:zsfﬁmmwmmm
repossession. of the whereabouts of prrsonal effects or other property invantoried
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ownes or leases of the intent to dizpose of said proparty, Upes-writbennetification
to-the-peorson-wire-controlied = ton;

Section 8. Section 485.321, Florids Statﬁtea,vflf mended to read:
493.321 Violation; penalty,—

(1) Except as provided in s. 493,3175, any person who violates any provision
of this part is guilty of a misdemeenor of the first degres, punishable as provided

in 8. 776.082, 8. 776.083, or 5. 775.084.

(2)  Any person who is convicted of any violation of this part shall not be eligi-
ble for licensure for a period of § years.

Section 10. Vehicles used 2olely for the purpose of repossession by a Class "E”
or “EE” licensee shall be identified during repossession by the license number of
the licensee. The license number shall be displayed on the side of the vehicle and
shall appear in lettering no less than 4 inches tall and in contrasting colors from
the background. :

Section 11. Each section which is added to chapter 493, Florida Statutes, by
this act is repealed on October 1, 1990, and shall be reviewed by the Legislature
pursuant to section 11.61, Floride Qtatutes.

Section 12. This act shall take effoct October 1, 1988, and shall apply to of-
fenses committed on or after the =foctive date.

Approved by the Governor July 5, 1988,
Filed in Office Secretary of Stete July &, 1888.
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