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INTRODUCTION 

The STATE OF FLORIDA was the prosecution in the trial court 

and ELISAMES HARRIS was the Defendant. The parties shall be 

referred to as they stood in the trial court. 

The State of Florida was the appellee in the District Court 

of Appeal, Third District and ELISAMES HARRIS was the appellant. 
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STATEMENT OF THE CASE AND FACTS 

The Defendant was charged with armed robbery, robbery with 

force and grand theft to which he pled no contest, in the Circuit 

Court of the Eleventh Judicial Circuit, Dade County, Florida. 

The Defendant was convicted and sentenced pursuant to the 

Habitual Felony Offender Statute upon the trial court's finding 

that he qualified for the enhanced status. 

The Defendant filed a motion for post conviction relief 

pursuant to F1a.R.Crim.P. Rule 3.850 alleging that the Habitual 

Felony Offender Statute, Section 775.084, violated the single 

subject rule of the constitution of Florida, Article 111, section 

6, and as a result thereof, his petition for relief should be 

0 granted. The trial court denied the Defendant's Rule 3.850 

motion and the Defendant timely filed a notice of appeal in the 

Third District Court of Appeal. 

The Third District Court of Appeal issued it's opinion 

affirming the decision of the trial court based upon Beaubrum v. 

State, 595 So. 2d 254 (Fla. 3d DCA 1992); Inqram v. State, 595 

So. 2d 785 (Fla. 4th DCA 1992); Tims v. State, 592 So. 2d 741, 

742 (Fla. 1st DCA 1992), holding that section 775.084 was not in 

violation of the single subject rule of Article 111, section 6 ,  

Florida Constitution. 

This petition for Discretionary Review followed. 
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POINT ON APPEAL 

WHETHER SECTION 775.084 (AMENDED 1989) 
FLORIDA STATUTES VIOLATES THE SINGLE SUBJECT 
RULE OF THE FLORIDA CONSTITUTION? 
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SUMMARY OF THE ARGUMENT 

This Court's decision in Johnson v. State, Nos. 79,150 & 

79,204 (Fla. January 14,  1 9 9 3 ) ,  answered in the affirmative the 

question in this cause, whether section 7 7 5 . 0 8 4  Florida Statutes 

(amended 1 9 8 9 )  violates the single subject rule of the Florida 

Constitution. 

Resolution of this issue, however, does not affect the 

Defendant's sentence because the resentencing requirement is 

applicable only to those defendants affected by the amendments to 

section 7 7 5 . 0 8 4  contained in chapter 89- 280 .  
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ARGUMENT 

SECTION 775.084 (AMENDED 1989) FLORIDA 
STATUTES VIOLATES THE SINGLE SUBJECT RULE OF 
THE FLORIDA CONSTITUTION. 

On January 14,  1993,  this Court answered the above question 

in the affirmative, holding that "chapter 89- 280  violates article 

111, section 6, of the Florida Constitution." Johnson v. State, 

Nos. 79,150 & 79 ,204 (Fla. January 14,  1 9 9 3 ) .  This Court further 

concluded that "chapter 9 1 - 4 4 ' s  biennial reenactment of chapter 

89- 280,  effective May 2, 1991,  cured the single subject violation 

as it applied to all defendants sentenced under section 7 7 5 . 0 8 4  

after that date." This Court defined the window period of the 

effective violation of the single subject rule to be from October 

1, 1 9 8 9  to May 2, 1991 ,  and stated that the resentencing 

requirement will apply only to those defendants affected by the 

amendments to section 775 .084  contained in chapter 89- 280 .  For 

this reason the decision in Johnson does not apply in the instant 

case. 

@ 

First, the Defendant in the instant case pled nolo 

contendere to a term of years as an habitual offender on the 

following charges: ( 1 )  strong armed robbery in case no. 90- 41212 

committed August 29, 1990;  ( 2 )  robbery with a weapon in case no. 

90- 39359 committed September 13,  1990;  and ( 3 )  grand theft in 

case no. 90- 42332  committed November 13,  1 9 9 0 .  The dates on 0 
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a which the offenses were committed, do, indeed, fall within the 

prescribed time period. However, in contrast to the issue in 

Johnson where the addition of the aggravated battery conviction 

category, a portion of the amended statute, enhanced Johnson's 

sentence, the Defendant's sentence was not affected by the 

amendment. 

The Defendant sub judice was determined to qualify as a 

habitual felony offender and was sentenced under section 775.084 

because of several prior felony convictions, including robbery by 

force, attempted robbery with a firearm, and burglary of a 

structure. None of the prior conviction categories nor any of 

the procedural requirements under which he was habitualized were 

altered by the amendments to the statute contained in chapter 

89-280. Therefore, in accordance with this Court's decision in 

Johnson, the resentencing requirement does not apply and the 

appropriate disposition of this case would be to affirm the 

judgment and sentence of the lower court. 

0 

Secondly, the Defendant clearly waived his right to appeal 

his sentence by his affirmative and intelligent acceptance of the 

plea offer. See Basilisco v. State, 593 So. 2d 588, 589 (Fla. 

1st DCA 1992) citing Caristi v. State, 578 So. 2d 769, 774 (Fla. 

1st DCA 1991), (a defendant's knowing waiver of the procedural 

rights accorded by section 775.084 [by entering into a plea 

agreement with knowledge that he was to be sentenced as an 
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0 habitual felony offender] precludes any relief from the trial 

court's failure to strictly follow the statute.) 

During his plea colloquy the Defendant was informed by 

the trial court that the maximum statutory time for robbery with 

a weapon was 30 years, for strong armed robbery was 15 years, and 

for grand theft was 5 years. After determining that the 

Defendant was knowingly and intelligently entering into the plea 

bargain, the trial court sentenced him as an habitual felony 

offender to 30 years each on the robbery with a weapon and the 

strong armed robbery and to 5 years on the grand theft, to be 

served consecutively for a total of 65 years. Additionally, the 

trial court, as part of the plea bargain, gave the Defendant a 

two-week furlough to visit his dying sister on the express 

condition that, if he reported and surrendered himself at the end 

of the furlough, February 14, 1991, the trial court would 

mitigate the 30 year sentences to 12 years each to be served 

concurrently in State prison as an habitual felony offender. The 

Defendant was informed that if he did not meet that express 

condition, the 65 year sentence would stand. The Defendant did 

not meet that express condition, and the trial court imposed the 

65 year sentence. On February 24, 1992, the Hon. Gerald Hubbart 

in a hearing on the Defendant's Rule 3 .850  motion to vacate 

judgment and sentence, granted the motion as to the strong armed 

robbery, reducing the sentence from 30 to 15  years and denied the 

motion as to the charges of robbery with a weapon and grand 

@ 
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0 theft. The Defendant's corrected sentence stands at 50 years as 

an habitual felony offender. Clearly, the Defendant's acceptance 

of a plea to a specific term of imprisonment waives any challenge 

to the habitual felony offender statute. 

The Defendant further argues in his petition that Section 

775.084 is facially unconstitutional because it penalizes 

defendants for their status as habitual offenders. However, the 

guarantee of equal protection is not violated when prosecutors 

are given the discretion by law to "habitualize" only some of 

those criminals who are eligible, even though their discretion is 

not bound by statute. Mere selective, discretionary application 

of a statute is permissible. Only a contention that persons 

within the habitual of fender class are being selected according 

to some unjustifiable standard such as race, religion or other 

arbitrary classification would raise a potentially viable 

challenge. Barber v. State, 564 So. 2d 1169 (Fla. 1st DCA 1990). 

The Defendant also asserts that Section 775 .084  violates 

his due process rights because it only makes exceptions for 

convictions which have been set aside or pardoned. It is 

apparent that the legislature intended to enact this law in the 

belief that increased sentences for repeat offenders will deter 

their criminal conduct, at least during the time that they are 

incarcerated. There can be no question that enhanced punishment 

of repeat felons is a legitimate goal within the State's police 8 



0 power. A state "may inflict a deserved penalty merely to 

vindicate the law or deter or reform the offender or for all of 

these purposes. 'I1 This final challenge to the habitual offender 

statute should be rejected. U.S.C.A. Const. Amend. 14; Barber 

v. State, 564 So. 2d 1169 (Fla. 1st DCA 1990); Showers v. State, 

570 S o .  2d 377 (Fla. 1st DCA 1990). 

Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55, 58, 
S.Ct. 59, 61, 82 L.Ed. 43, 46 (1937). 
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CONCLUSION 

For the foregoing argument and authority the State of 

Florida respectfully requests this Court to affirm the judgment 

and sentence of the lower court on the basis that the 

resentencing requirements do not apply in the instant case. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

CONSUELO c23fi-v MAINGOT 
Assistant Attorney G e r k u x d  
Florida Bar No. 0897612 
Department of Legal Affairs 
401 N.W. 2nd Avenue, Suite N921 
Post Office Box 013241 
Miami, Florida 33101 
(305) 377-5441 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing BRIEF OF RESPONDENT was furnished by mail to ELISAMES 

HARRIS, DC# 076491, Desoto Correctional Institution, Post Office 

Drawer 1072, Arcadia, Florida 33821 on this i s d a y  of January, 

1993. 

CONSUELO GA/ksz-Fyll MAINGOT 

Assistant Attorney G e n e r a w  

/blm 
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