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INTRODUCTION 

The Petitioner, ELISAMES HARRIS was the deLzndant in the 

trial court and the appellant in the Third District Court of 

Appeal. The Respondent, the STATE OF FLORIDA, was the 

prosecution in the trial court and the appellee in the Third 

District Court of Appeal. The parties will be referred to as 

Petitioner and Respondent in this brief. 
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STATEMENT OF THE CASE AND FACTS 

The Petitioner was charged with armed robbery, robbery with 

force and grand theft to which he pled no contest, in the Circuit 

Court of the Eleventh Judicial Circuit, Dade County, Florida. 

The Petitioner was convicted and sentenced pursuant to the 

Habitual Felony Offender Statute upon the trial court's finding 

that he qualified for the enhanced status. 

The Petitioner filed a motion for post conviction relief 

pursuant to F1a.R.Crim.P. Rule 3.850 alleging that the Habitual 

Felony Offender Statute, Section 775.084, violated the single- 

subject rule of the constitution of Florida, Article 111, section 

6, and as a result thereof, his petition for relief should be 

granted. The trial court denied the Petitioner's Rule 3.850 

motion and Petitioner timely filed a notice of appeal in the 

Third District Court of Appeals. 

e 

The Third District Court of Appeal, Chief Judge Alan 

Schwartz, issued it's opinion affirming the decision of the trial 

court based upon Beaubrum v. State, 595 So.2d 254 (Fla. 3d DCA 

1992); Inqram v. State, 599 So.2d 785 (Fla. 4th DCA 1992); Tims 

v. State, 592 So.2d 741, 742 (Fla. 1st DCA 1992), holding that 

section 775.084 was not in violation of the single subject rule 

of Article 111, section 6, Florida Constitution. a 
This petition for Discretionary Review followed. 
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QUESTION PRESENTED 

WHETHER THE DECISION OF THE THIRD 
DISTRICT COURT OF APPEAL, CITING AS 
CONTROLLING AUTHORITY A CASE PENDING 
BEFORE THIS COURT, CONSTITUTES EXPRESS 
CONFLICT, ALLOWING THIS COURT TO 
EXERCISE ITS JURISDICTION? (Restated). 
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SUMMARY OF THE ARGUMENT 

Because the Third District Court of Appeal relied on 

Beaubrum v. State, 595 So.2d 254 (Fla. 3d DCA 1992) in support of 

its opinion in the instant case and Beaubrum is currently pending 

before this Honorable Court, Respondent agrees that there is 

express conflict authorizing jurisdiction in this Honorable 

Court. 
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ARGUMENT 

THE DECISION OF THE THIRD DISTRICT 
COURT OF APPEAL, CITING AS CONTROLLING 
AUTHORITY A CASE PENDING BEFORE THIS 
COURT, CONSTITUTES EXPRESS CONFLICT, 
ALLOWING THIS COURT TO EXERCISE ITS 
JURISDICTION. 

This Court has discretionary jurisdiction to review 

decisions of district courts of appeal that expressly and 

directly conflict with a decision of another district court of 

appeal on the same question of law. Art. V, § 3 (b)(3), Fla. 

Const.; F1a.R.App.P. 9.030 (a)(2)(A)(iv). A district court's per 

curiam decision without opinion citing as controlling authority a 

decision that is pending in this Court constitutes express 

conflict. State v. Lofton, 534 So.2d 148 (Fla. 1988); Jollie v. 

State, 405 So.2d 418 (Fla. 1981). 

The opinion of the Third District in the instant case cited 

Beaubrum v. State, 595 So.2d 254 (Fla. 3d DCA 1992) in a per 

curiam decision affirming Petitioner's conviction below. (App. 1- 

2). Beaubrum is presently pending review in this Court in Case 

Number 79,669 on the same issue of law. This being s o ,  the State 

concedes that this Court has jurisdiction to review the instant 

case. Art. V, 83 (b)(3), Fla. Const.; Jollie, 405 So.2d 418. 
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CONCLUSION 

WHEREFORE, based upon the foregoing reasons and authorities 

cited herein, Respondent agrees that conflict jurisdiction is 

vested in this Honorable Court. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 

Attorney General 
Tallahassee, Florida 

Florida Bar No. O w 1 2  
Assistant Attorney General 
Department of Legal Affairs 
P.O. Box 0 1 3 2 4 1  
Miami, Florida 3 3 1 0 1  
( 3 0 5 )  3 7 7- 5 4 4 1  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing BRIEF OF RESPONDENT as furnished by mail to ELISAMES 

HARRIS, pro se, DC# 0 7 6 4 9 1  MN: 393,  P.O. Drawer 1072 ,  Desoto - 

Correctional Institution, Arcadia, Florida 3 3 2 8 1  on this \q 
day of November 1 9 9 2 .  

Assistant Attorney G e n w  
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