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INTRODUCTION 

This case involves conveyances occurring and deeds delivered 

proceedings. The issues to be decided arise from the application 

of 5 201.01, Fla. Stat-, as amended by Sec. 6, Ch. 87-102, Laws of 

Florida (effective June 30, 1987), which amendment added the 

following language: 

". .  .Unless exempt under S .  201.24, or under 
any state or federal law, if the United 
States, the state, or any political 
subdivision of the state is a party to a 
document taxable under this chapter, any t a x  
specified in this chapter shall be paid by a 
non-exempt party to the document . . . "  R-129. 

This language will be referred to as "the 1987 Amendment". 

Petitioner" refers to the Florida Department of Revenue. 

Orange County" refers to Respondent Orange County, Florida, a : political subdivision of the State of Florida. "Battaglia" refers 

11 

I? 

to Respondents Battaglia Properties, Ltd., and Battaglia Fruit Co., 

Inc. 

Respondents have filed an Appendix with this Answer Brief. 

References to the Appendix are made by the reference "Respondents' 

Appendix [ item letter 1 ' I .  



STATEMENT OF THE CASE 

Respondents agree with Petitioner's Statement of the Case with 

the following exceptions: 

1. Petitioner states on p. 5, Initial Brief, that a payment 

made to Petitioner "was paid out of funds deposited by Battaglia". 

Orange County, in factt, provided the funds deposited in the court 

registry and the cash bond referred to in the Circuit Court's 

ruling. The Circuit Court did n o t  make any finding about the 

source of those funds. The source of the funds has no t  been an 

issue in this case. It appears that Petitioner appears to wishes 

to make it an issue by asserting in footnote 9 of the Initial Brief 

that Battaglia provided the funds paid to Petitioner out of the 

court registry deposit. Orange County supplied those funds and, to 

the extent compliance with the Circuit Court's order constitutes 

payment, Orange County has paid the documentary stamp tax. 

2. Petitioner states that it has received "full payment of 

the judgment entered against Battaglia", p .  5, Initial B r i e f .  

Petitioner seems to imply some legal significance or relevance of 

this fact to this case. The payment occurred because the Circuit 

Court ordered the payment. Further, Respondents were faced with 

the prospect of interest continuing to accrue on the amount which 

Petitioner asserted to be due, thereby increasing Respondents 

exposure if they wished to appeal the Circuit Court decision, which 

they did want to do. If Respondents prevail in this Court as they 

did in the 5th DCA, Respondents w i l l  seek a refund from Petitioner 

of the documentary stamp tax and interest paid .  

-2- 



3. Petitioner states that the 5th DCA ruled t h a t  the 

Legislature lacked the power to waive Orange County's immunity from : 
tax. The opinion does n o t  contain any express ruling to this 

effect. If such a ruling is implicit in the 5th DCA opinion, 

that ruling is correct. See pp. , Jn f rq .  

-3-  



STATENENT OF FACTS 

Respondents agree w i t h  Petitioner's Statement of the Facts ,  

with one exception. In Paragraph 12, Petitioner s t a t e s  that Orange 

County "was exernw>t from payment of the documentary stamp tax". 

Orange County is immune from the tax. Freedom from documentary 

stamp taxation in the instant case is based on immunity, not 

exemption, as the 5th DCA correctly concluded. 

-4- 



SUMMARY OF ARGUMENT 

POINT I 

H E N  A PROPERTY OWNER CONVEYS PROPERTY TO A COUNTY UNDER 
THREAT OF CONDEMNATION AND IN LIEU OF EMINENT DOMAIN 
PROCEEDINGS AND THE COUNTY IS CONTRACTUALLY BOUND TO PAY ANY 
DOCUMENTARY STAMP TAX ASSESSED BY THE DEPARTMENT OF REVENUE ON 
THE TRANSACTION, THE TRANSACTION IS IMMUNE FROM SUCH TAXATION. 

The application of 5201.01, Fla. Stat., under the facts of 

this case results in indirect taxation upon Orange County. Orange 

County is immune from taxation. T h e  application of §201.01, Fla. 

Stat., as amended by the 1987 Amendment, is unconstitutional. 

Nothing in Ch. 201.01, Fla. Stat., nor in the 1987 Amendment, 

purports to waive Orange County's immunity from taxation. Orange 

County did n o t  intend to and did nothing to waive its immunity from 

taxation. 

POINT I1 

WHEN A PROPERTY OWNER CONVEYS PROPERTY TO A COUNTY UNDER 
THREAT OF CONDEMNATION AND IN LIEU OF EMINENT DOMAIN 
PROCEEDINGS, THE TRANSACTION IS IMMUNE FROM DOCUMENTARY 
STAMP TAXATION. 

A deed delivered under threat of condemnation and in lieu of 

eminent domain proceedings is not ' I . .  a document taxable under [ Ch. 

201.01, Fla. Stat. 1 'I. Freedom from documentary stamp tax would 

apply only to such a deed. There would not be any blanket 

transactional tax immunity based on the mere fact that Orange 

County was a party to the deeds. 

Deeds executed and delivered under threat of condemnation 

- 5 -  



the tax would be imposed on the party as to whom the transaction is 

involuntary. 

Taxation af a deed delivered under threat of condemnation 

would deprive the grantor of that deed the right to just  

Compensation under the Flo r ida  Constitution. 

Taxation of such a deed would transfer county ad valorem tax 

revenue to the state and indirectly violate a Florida 

constitutional prohibition against ad valorem taxation by the 

state. 

-6- 



ARGUMENT 

POINT I 

WHEN A PROPERTY OWNER CONVEYS PROPERTY TO A COUNTY UNDER 
THREAT OF CONDEMNATION AND IN LIEU OF EMINENT DOMAIN 
PROCEEDINGS AND THE COUNTY IS CONTRACTUALLY BOUND TO PAY ANY 
DOCUMENTARY STAMP TAX ASSESSED BY THE DEPARTMENT OF REVENUE ON 
THE TRANSACTION, THE TRANSACTION IS IMMUNE FROM SUCH TAXATION. 

The Fifth District Court of Appeal ("DCA") correctly 

concluded that 0 201.01, Fla. Stat., as applied to the facts of 

this case, would improperly impose documentary stamp tax on Orange 

County. Orange County, as a political subdivision of the State of 

Florida, enjoys the same immunity from taxation as the State 

itself. This case involves immunity from tax, in contrast to 

exemption from tax. 

Orange County is immune because it is part of the state 

itself, i.e. it is a political subdivision of the state. The 1987 

Amendment acknowledges such status and immunity with the language 

"any political subdivision of the state". The immunity of F l o r i d a  

counties has been long recognized and undisputed. The cases c i t ed  

by the S t h  DCA are controlling authority on this point. Park-N-ShoD 

v. Spar kman, 99 So. 2d 571 (Fla. 1959); Dickinson v .  Citv of 

Tallahassee, 325 So. 2d 1, 3 (Fla. 1975) ("The State's immunity 

from taxation is so well established that little elaboration is 

needed here" ) . 

Petitioner recognizes that Orange County is immune. Fla. 

Admin. Code Rule 12B-4.1.03 states that counties are immune, so 

immune that under this rule, Petitioner would not recognize payment 

of the documentary stamp tax by Orange County ("The affixing of 

stamp t a x  to an instrument by the state, county, municipality or a 

-7- 



political subdivision thereof does not constitute payment of the 

tax..."). Petitioner's waiver argument in its Initial Brief can 

not be reconciled with this r u l e .  On the one hand, Petitioner 

argues that Orange County waived its immunity and must pay, but 

Petitioner's rule would not allow Petitioner to recognize payment 

by the county. Petitioner appears to have gone too far in this 

rule and identified municipalities as tax immune. Municipalities 

are not immune; the legislature may grant exemption for 

municipalities. Citv of Orlando v.  Hausman, 534 So.  2d 1183 (Fla. 

5th DCA 1988). 

The Fifth DCA correctly applied Lewis v.  Florida B a r ,  372 So. 

2d 1121 (Fla. 1979) as controlling authority. The fact pattern in 

Lewis and the instant case are substantively the same. In Lewis, 

The Florida Bar borrowed money from Barnett Bank to build the 

Florida Bar headquarters. As part af the loan agreement, The 

Florida Bar agreed to pay all taxes which might be due. No 

documentary stamp tax was paid at the closing of the loan. FDOR 

assessed Barnett Bank, the "private" party, for the documentary 

stamp tax plus interest and penalty. Barnett Bank, in turn, made 

demand on The Florida Bar's contractual obligation to pay a l l  

taxes.  The Florida Bar paid  FDOR'S assessment under protest. The 

Flo r ida  Bar sought a refund. FDOR denied the refund. Litigation 

ensued. 

This Court decided Lewis on the basis of (1) the immunity from 

taxation of the Florida B a r  and (2) the ultimate liability of the 

Florida Bar to pay documentary stamp tax because of an obligation 

to do so established by written agreement. 

-8- 



Petitioner tried to distinguish L e w i s  on three grounds. One 

was t h a t  Lewis was decided prior to the 1987 Amendment.. Petitioner 

argues that the 1987 Amendment legislatively overruled L e w i s .  The  

Legislature did not state, in the 1987 Amendment nor in the 

legislative history of the 1987 Amendment, that it intended to 

legislatively overrule Lewis. The February staff report, 

Respondents' Appendix A, shows that the Legislature intended to 

legislatively overrule State ex re1 Green, 173 So. 2d 129 (Fla. 

1955). Green is the only case mentioned in any of the legislative 

h i s t o r y .  By referring t o  the February s t a f f  report, we can avoid 

the conjecture continaed in Petitioner's footnote 37 about which 

cases the staff might have been referring t o .  

In targeting Green, the Legislature apparently intended to 

eliminate the type of "blanket" transactional tax immunity which 

Petitioner says Green produced. "Blanket" immunity means that a 

document would not be subject to documentary stamp tax if one of 

the parties to the document was immune from taxation. The 1987 

Amendment identified the immune entities to be "the United States, 

the state or any political subdivision of the s t a t e " .  

As noted in Maas Brothers. Inc. v . Dickinson, 195 So. 2d 
193, 197 ( F l a .  1967): "[Tlhe judicial pronouncements of this 

Court . . .  were before the legislature and i f  it had been intended t o  

bring instruments of the nature we are concerned with here under 

the law, the legislature had every opportunity to do so, but did 

not". If the Legislature had intended to legislatively overrule 

Lewis, it could have done so. But, Appellants submi t  that the 

Legislature did not do so with the 1987 Amendment. : -9- 



The instant case does not involve transactional t a x  immunity 

of the breadth that Petitioner describes in its argument. 

Respondents have sought to establish that deeds delivered under 

threat of condemnation are immune, and particularly so when the 

payment of the tax liability would fall upon a tax immune entity 

like Orange County. 

Lewis did not c rea t e  a "blanket" type of immunity. Lewis only 

holds t h a t  if the application of Ch. 201, Fla. Stat., results in 

the indirect imposition of documentary stamp t a x  on a tax immune 

entity, the application of Ch. 201 is unconstitutional. Nowhere in 

the Lewis opinion is there even a suggestion that the decision was 

reached because one party to the document was t a x  immune. If this 

had been the ruling, the opinion would have been much shorter. 

Lewis, Arvida Corpgration v Florida Dest. of Revenue, Case No. 

74-1341-CA-01 (12th Circuit), affirmed per curiam 3 7 8  So. 2d 355 

( F l a .  2d DCA 1980), cert. denied 383 So. 2d 1192 (Fla. 1980), and 

D e D t .  of EPV enue v. Flarida Municipal Power Aqencv, 473 So. 2d 1348 

(Fla. 1st DCA 1985), did not create any ''blanket" type of immunity 

from documentary stamp t a x .  Those opinions have a much narrower 

scope, dealing a s  they do with indirect taxation of a tax immune 

entity and conveyances made and documents delivered under threat of 

condemnation. Cohen-Aqer, Inc.  v .  DeDartment of Revenue, 504 So. 

2d 1332 ( F l a .  1st DCA 1987) demonstrates that, contrary to 

Petitioner's statements, no "blanket" immunity had been recognized 

for documents to which a county was a party. In Cohen-Aqer, the: 

3rd DCA held that the non-immune party to a deed to Dad@ County had 

to pay the documentary stamp tax on the deed. men-Aaer did not  : -10- 



involve a conveyance under threat of condemnation and in lieu of 

eminent domain proceedings. 

Another distinction Petitioner claims for Lewis is that the 

documentary stamp t a x  was involuntarily imposed upon the Florida 

B a r ,  but that Orange County voluntarily agreed to pay the 

documentary stamp tax in the instant case. 

It is ironic that Petitioner t r i e s  to distinguish Lewis on 

this basis because it has been Respondents contention all along 

that the involuntary nature of a conveyance under threat of 

condemnation and in lieu of eminent domain produces non-taxability 

of deeds delivered under such circumstances. If this Cour t  were to 

conclude that the b a s i s  for Lewis was the involuntary imposition of 

the documentary stamp tax, then this Court should a l s o  conclude, as 

Respondents argue under Point 11, Aefra, that a deed delivered 

under threat of condemnation and in lieu of eminent domain 

proceedings is not ' I . .  .a document taxable under this chapter [201, 

Fla. Stat. I " ,  quoting from the 1987 Amendment, and is therefore not 

: 
subject to documentary stamp taxation. 

Petitioner says that Battaglia entered into an arms length 

transaction with Orange County. That is not true. The transaction 

between Respondents was brought about because of the sovereign 

authority of Orange County to take or condemn Battaglia's property. 

This is far different than the facts in hewis which show that the 

Florida Bar and Barnett voluntarily entered into a loan agreement. 

Because the nature of the transaction between Respondents was 

involuntary as to the private party upon whom Petitioner would 

visit liability far documentary stamp tax, interest and penalty, 

-11- 



Petitioner's arguments based upon the Florida Bar/Florida Realtor 

("FAR/BAR") form contract for residential real estate sales are not 

germane. Petitioner's suppositions about the standard Florida Bar 

r ea l  estate contract are irrelevant and not supported in any way by 

the record. The FAR/BAR contract contemplates a voluntary 

transaction, i.e. a willing seller. The transactions in the 

instant case were n o t  voluntary on Battaglia's part. Orange County 

and Battaglia did n o t  use the Florida B a r  contract. 

Petitioner exaggerates the facts in Lewis and misconstrues the 

opinion when asserting that Lewis was determined a s  it was because 

the Florida B a r  w a s  involuntarily forced by Barnett Bank to pay the 

documentary stamp tax. Petitioner says that the Florida Bar's 

agreement to pay the documentary stamp tax in Lewis was part of a 

"contract of adhesion". An adhesion contract has been 

characterized as being unilateral in nature, forced upon an 

unknowing and unwilling party for services which can n o t  be readily 

obtained elsewhere. Jones v.  Dressel, 623 P. 2d 3 7 0 ,  374 (Colo. 

1981). A cantract was found not to be an adhesion contract where 

it was not shown that the parties were greatly disparate in 

bargaining power, that there was no opportunity for negotiation, 

that the services could not have been obtained elsewhere and that 

the offended party was uneducated, inexperienced or uninformed. 

Clinic Masters, Inc., v . District Court in and far El Paso County, 

556 P. 2d 473, 475 (Colo. 1976). 

: 

The Lewis opinion does not reflect facts which support 

Petitioner's suppositions and speculation about the nature of the 

transaction in that case. The Lewis opinion does not contain even : -12- 



a hint that the basis f o r  the decision was t h a t  the Florida B a r  had 

been victimized by an adhesion contract, If this had been the 

rationale, then the remedy should have been to strike the offending 

part of the contract. This was not the relief granted in Lewis, 

indicating that the Lewis decision had nothing to do with adhesion 

terms or the involuntary indirect imposition of the tax upon the 

tax immune Florida Bar. 

Petitioner argues that but for the "contract of adhesion", 

this Court would have concluded that the Florida Bar waived its 

immunity from taxation when the Florida Bar agreed as part of the 

loan transaction to pay all taxes. There is no b a s i s  whatsoever in 

Lewis to support Petitioner's argument. The law pertaining to 

waiver, infra, pp. 13-17, does not support Petitioner's inference 

that the Florida B a r  could have waived its immunity from tax. 

The last distinction which Petitioner attempts is that Lewis 

involved separation of powers, as a contrast to immunity. In 

L e w i s ,  this Court ruled that loan document could not be taxed under 

the circumstances of that case because the Florida Bar was immune 

from taxation. This Court found that the Florida Bar was immune 

because it is a p a r t  of the judicial branch of government. It was 

the immunity which made the Florida B a r  non-taxable. The source of 

the immunity was not material to the decision. Petitioner confuses 

the source of the immunity with the reason for non-taxability. The 

5th DCA correctly rejected Petitioner's separation of powers 

argument. 

: 

Petitioner raises the argument of waiver in two aspects, (1) 

that the 1987 Amendment waived Orange County's immunity from 

-13- 



documentary stamp taxation and (2) that Orange County waived its 

immunity from taxation. 

The argument that the Legislature intended to waive tax 

immunity by adopting the 1987 Amendment is patently contrary to 

legislative intent expressed in the 1987 Amendment and to the 

description of that intent given by Petitioner in this case. In 

the 1987 Amendment, the Legislature stated: "[Any] tax specified 

in this chapter [201, Fla. Stat.] shall be paid by a non-exempt 

party to the document". The Legislature clearly intended that tax 

immune entities not be taxed. Further, a waiver should no t  be 

recognized which would transgress public policy. Fla. Jur. 2d, 

el and Waiver, 587, p. 544. The tax immunity af the state 

and counties in Florida has been a longstanding matter of public 

policy and of the organic law of this state. See Park-N-Shop v. 

SDarkman, suDra; Dickinson v .  City of Tallahassee, 325 So. 2d 1, 

4 (Fla. 1975) ("There are compelling policy reasons for the 

doctrine [of tax immunity] ... ) .  This argument of waiver by the 11 

Legislature should be rejected outright as completely contrary to 

and irreconcilable with the 1987 Amendment, with public policy and 

with Petitioner's other arguments. 

Petitioner claims that State v. Alford, 107 So. 2d 27 (Fla. 

1958) and Bickinson v.* C i t v  of Tallahassee, 325 So. 2d 1 (Fla. 

1975)  support Petitioner's argument that the Legislature could 

waive Orange County's t a x  immunity. Initial Brief, pp. 37  - 40. 
Neither decision supports such a claim. 

This Court in Alfnrd ruled that the "exemption" of state owned 

lands from taxatian is "not dependent upon statutory o r  : -14- 



constitutional provisions but rests upon broad grounds of 

fundamentals in government". The distinction drawn by this Court 

indicates that the "broad grounds of fundamentals in government" 

are a source of "exemption" superior to "statutory o r  

constitutional provisions". That this is the Court's conclusion is 

apparent because this Court refers to the latter source of 

11 exemption" as being more limited in scope than an "exemption" 

based upon "broad grounds of fundamentals in government". The  

quoted language used by this Court reflects that the "exemption" of 

the state owned lands would exist whether or not it had been 

included in a statute. 

This is precisely the 5th DCA's and Respondents' position. 

The focus of the instant action is not upon the language of the 

1987 Amendment "[ulnless exempt". The focus of this case is upon 

tax  imun-, not upon tax exemption. The former is part of the 

organic law of the state and its constitution and is not dependent 

upon any grace or favor of the Legislature. In discussing Alford, 

Respondents used quotations around "exemption" because t h i s  Court 

in Alford was obviously dealing with immunity, although it used the 

term "exemption". This possible confusion must be avoided in order 

to correctly understand the merits of the instant case, as the 5th 

DCA did. 

: 

In Alford, this Court also declared invalid a statute which 

professed to authorize taxation of state owned lands, title to 

which was held by the Game and Fresh Water Fish Commission. The 

language quoted by Petitioner to the effect that the Legislature 

-15- 



could allow state land to be taxed was mere dicta because this 

Court ruled that the act under review did not do s o .  

In pickinson v. Citv of Tallahassee, 325 So. 2d 1 (Fla. 1975), 

this Court ruled that the state had waived its immunity from 

taxation. The City of Tallahassee sought to levy and collect a 

non-ad valorem tax on all utilities purchased by the State and its 

agencies from the city. The city argued that constitutional 

provision for cities to levy taxes implied a waiver of immunity. 

The state argued that it was immune from taxation and that any 

waiver of that  immunity must be expressly s t a t e d  in the 

Constitution or statute. This Court held that the state was 

immune from the city's utility tax, and ruled that there had not 

been an express waiver of that immunity. Dickinson defeats 

Petitioner's claim that the 1987 Amendment had the effect of 

waiving the immunity of Orange County, as a political subdivision 

of the state, from documentary stamp tax. 

There is absolutely nothing in the record of our case which 

supports Petitioner's claim that Orange County waived its immunity. 

There is no evidence that Orange County intended to waive its 

immunity. Waiver is the intentional or voluntary relinquishment of 

a known right. Fla. Jur. 2d, Estonoel and Waivey, 386,  p .  540; 

$89, p .  547. The record in the instant case shows that at the time 

of the written agreements between the Respondents and of the 

delivery and recording of deeds from Battaglia to Orange County, 

Orange County, as well as Battaglia, concluded that no documentary 

stamp tax was payable upon said deeds. This conclusion was 

: 

consistent with Petitioner's administrative rules, Fla. Admin. Code : -16- 



Rule 12B-4.014(15)(b), in force at the t i m e  of the written 

agreements between the Respondents and of the delivery and 

recording of deeds from Battaglia to Orange County. Orange County 

could not have waived its immunity from taxation under the 

circumstances contained in the record of this case which clearly 

show that Orange County proceeded in accordance with and consistent 

with i t s  immunity from taxation, i . e .  no documentary stamp tax was 

af f ixed  to the deeds, Perhaps if Orange County had affixed 

documentary stamp tax to the deeds when the deeds were recorded, 

Petitioner's waiver argument would carry some weight, b u t  those are 

not the facts of this case. The record in the instant action does 

n o t  contain any evidence supportingthe assertion or the conclusion 

that Orange County waived it tax immunity. 

Much of Petitioner's argument appears based upon Petitioner's 

unsupported claim that the tax base of the state has been eroded by 

Greeq, Lewis, and other decisions. Such an argument was rejected 

in Alford, when this Court was asked to consider that the non- 

taxability of the lands in Charlotte County held by the Game and 

Fresh Water F i s h  Commission placed an undue burden upon the 

remaining taxpayers in Charlotte County. Alford, su~rq, at p .  30. 

This Court should again reject such an argument which attempts to 

justify imposing documentary stamp tax upon Orange County due to 

alleged erosion of the documentary stamp t a x  base. Even if that 

were true, Petitioner's motivation to raise as much tax revenue as 

possible can not be allowed to outweigh matters of constitutional 

: 

import such a s  tax immunity of the counties of 

Petitioner should be collecting taxes when and where : -17- 

this state. 
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no t  otherwise. Taxes should no t  be imposed on a tax immune entity, 

be it the Florida Bar o r  Orange County. 

Petitioner argues that the Fifth DCA ruled that there was 

transactional tax immunity". Initial Brief, p .  12.  The Fifth DCA 

did not make such a ruling. If the Fifth DCA had wished to decide 

the case on that b a s i s ,  the opinion would simply have stated that 

11 

Orange County was the grantee of the deeds, end of story. The 

Fifth DCA would n o t  have needed to consider the immunity argument 

and the contractual liability issue, which it obviously made the 

crux of its opinion. 

When one understands that this case involves tax immunity, not 

tax exemption, many of Petitioner's arguments become irrelevant. 

F i r s t ,  arguments pertaining to statutory construction of the 

language in the 1987 Amendment '[ulnless otherwise exempt . . .  under 
any state or federal law" are no t  relevant. Initial Brief, pp. 26. : 
The issue is n o t  whether non-taxability occurs because of 

exemption. Freedom from documentary stamp tax in our case is a 

function of immunity. 

Second, the history of documentary stamp taxation, Initial 

Brief, pp. 16, et. sea ., begs the question of whether Orange 

County' s immunity controls the outcome of the instant case. 

Petitioner's presentation of this history is also based on a flawed 

premise, namely that the w, Arvida and FMPA created "blanket" 

transactional immunity for documents to which the state or a 

political subdivision of the state was a party. That is not the 

case. Cohen-Aser, s w r a .  Petitioner expresses its displeasure 
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with Green and L e w h ,  but that is no reason for ignoring o r  

overruling those decision. 

Third, the taxability of capital gains under the Internal 

Revenue Code, Initial B r i e f ,  pp. 18-19, has no bearing on how 

Orange County's tax immunity affects the instant case. Referring 

to capital gains  taxation points out the irony that the Internal 

Revenue Service is kinder to taxpayers than Petitioner would be. 

Taxpayers are permitted to defer payment of any capital gains 

realized when the property upon which the gain  is realized has been 

sold involuntarily under threat of condemnation and in lieu of 

eminent domain proceedings. 26 USC 54384. Petitioner would not 

allow such deferral of documentary stamp tax. Capital gains  tax is 

upon the gain  realized. The incidence of the tax is the gain. The 

incidence of the capital gains tax is caused by or attributable to 

the person who has generated the gain, which would be the owner or 

taxpayer. If no gain,  no tax. Documentary stamp tax is imposed 
: 

upon the document or the paper upon which the document is written. 

T h e  incidence of the tax is the execution and delivery of the 

document. The incidence of the documentary stamp t a x  is caused by 

the dec i s ion  of the government, Orange County in this case,  to 

acquire the private citizen's property involuntarily under threat 

of condemnation. The analogyto federal income taxation of cpaital 

gains does not fit our case. 

Petitioner relies heavily on Dept. of R-v enue v. A .  Duda. 6( 

Sons. Inc., Case No. 91-2585, (Fla. 5th DCA, October 30, 1992) a 

decision by a different panel of the 5th DCA than that which 

decided the instant case .  Duda is presently the subject of a 
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Motion for Rehearing. In Duda, the panel never addressed the issue 

of immunity. This alone is sufficient to distinguish Duda from our 

case. Further, there is no indication in the Dudq opinion of 

certain significant facts. Petitioner makes representations about 

certain facts in w, such as the tax immune entities in that case 

no t  agreeing to pay or reimburse the documentary stamp tax, but 

such representations are not supported by the reported opinion. In 

our case, the  documentary stamp tax liability would pass through to 

Orange County. If there was no similar circumstance in the Duda 

case, this too would be a critical distinction. The Duda panel 

relied heavily on an analogy between capital gains tax and 

documentary stamp tax. As shown, sux>ra, that analogy is not 

material to our case. 

Petitioner contends that the 1987 Amendment would have no 

meaning if the 5th DCA'S decision stands. Initial Brief, p .  26. 

Given the narrow scope of the 5th DCA's decision, that could not be 

the case. The 1987 Amendment will avoid blanket transactional 

immunity. Voluntary conveyances to a county will be taxable. 

Documentary stamp tax will be assessable and collectible even if a 

county is a p a r t y  to the document. Cohen-Acrer, suwra. The 5th 

DCA ruled only that a deed given under threat of condemnation and 

in lieu of eminent domain proceedings is immune from taxation if 

the t a x  is indirectly imposed on a tax immune entity. 

Petitioner argues that as a result of the 5th DCA'S decision 

private part i e s  will be able to avoid documentary stamp tax by 

contracting that liability to the county or the tax immune entity 

involved in the transaction. That would be an unjustified 
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extension of the 5th DCA's ruling. The 5th DCA's decision is 

limited to those conveyances made under threat of condemnation. 
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W N T  I1 

WHEN A PROPERTY OWNER CONVEYS PROPERTY TO A COUNTY UNDER 
THREAT OF CONDEMNATION AND IN LIEU OF EMINENT DOMAIN 
PROCEEDINGS THE TRANSACTION IS IMMUNE FROM DOCUMENTARY 
STAMP TAXATION. 

A deed delivered under threat of condemnation and i n  lieu of 

eminent domain proceedings is not ' I .  . a document taxable under [ Ch. 

201, Fla. Stat. ] ' I ,  That phrase should be construed strongly in 

favor of Respondents. Maas Brothers, Inc. v. Dickinsm, 195 So. 

2d 193, 198 (Fla. 1967) ("It is a fundamental rule of construction 

that tax laws are to be construed strongly in favor of the taxpayer 

and against the government" ) . 

The 5th DCA did not go far enough in its ruling. No 

documentary stamp tax can or should be imposed under the facts of 

the instant case because the document which Petitioner seeks to tax 

was delivered under t h rea t  of condemnation, in lieu of eminent : domain proceedings and as a result of a c t i o n  taken by Orange 

County, a t a x  immune e n t i t y .  

The non-taxability of a deed delivered under t h rea t  of 

condemnation and in lieu of eminent domain proceedings was 

recognized in D e r > t .  of Revenue v.  Florida MuniciDal Power Asencv 

r"FMPA"1, 473 So. 2d 1348 (Fla. 1st D.C.A. 1985),  review denied 482 

So. 2d 387  (Fla. 1986) and Arvida Corp. v. FDOR, Case No. 74-1341- 

CA-01, Respondents Appendix B (Twelfth Judicial C i r c u i t  Court in 

and for Sarasota County), affirmed Arvida Corn. v. FDOR, 378 So. 
2d 355 (Fla. 

1980). 

FMPA and 

a conveyance : 
2d DCA 1980), cert. denied 383 So .  2d 1192 (Fla. 

Arvida were based upon tax immunity. Arv- involved 

by Arvida to Sarasota County under threat of 
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condemnation. The Arvida court considered FDOR'S argument that 

Arvida, the non-exempt party, should pay the tax. The court 

concluded that would still constitute a t a x  on the deed which would 

be prohibited by law because of Sarasota County's immunity from 

taxation. There is no indication in the reported decision that 

there was any written agreement establishing Sarasota County's 

liability for the documentary stamp tax. By implication, the court 

in Arvidq must have concluded that Sarasota County would have been 

liable to Arvida as a matter of law. Absent Sarasota County's 

liability, the court would have had no reason to analyze the 

county's immunity from taxation. 

In FMPA, suDra, FDOR sought to collect documentary stamp tax 

from Florida Power 6( Light ("FPL"). As a result  of mandates from 

a federal agency, FPL had entered into a settlement with FMPA. FPL 

agreed to transfer to FMPA an interest in property. FMPA agreed to 

pay the documentary stamp tax. FMPA paid under protest. FMPA 

applied to FDOR f o r  a refund. FDOR agreed that FMPA was not liable 

for documentary stamp tax. FDOR refunded FMPA's payment. FDOR 

then assessed FPL for the documentary stamp tax. Because of its 

contractual liability, FMPA filed suit against FDOR following 

FDOR's assessment against FPL. 

: 

The First DCA concluded that "[tlhis situation is identical to 

that of condemnation" because of 'I. . the transaction' 3 forced 

nature, its raiscm d'etre . . . "  .Id. at pp. 1350-1. Having reached 

this conclusion, the c o u r t  held that documentary stamp tax could 

not be imposed upon the conveyance because: "In a condemnation 

proceeding, the landowner is compensated for the value of the 
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property taken by the governmental entity. To irnmse a t a x  w o n  

the convevance would be an ind irect tax on a t a x  immune bodv, the 

condemnins q overa ment a1 body 'I . Id. at p .  1350. The 1st DCA 

applied as cantrolling authority. The court also referred to 

Fla. Admin. Code 12B-4.14(15)(b), in effect at that time, which 

rule recognized the non-taxability of a deed delivered under threat 

of condemnation. However, the opinion was based upon Lewis, which 

was decided before the rule referred to, and upon tax immunity 

principles. If the logic were otherwise, the court would need only 

to have cited to the rule. In FMPA, the tax immune entity, FMPA, 

had agreed in writing to pay any documentary stamp tax. The 1st 

DCA found t h a t  the contractual terms were no t  controlling in its 

decision and were not binding on Petitioner. For the 1st DCA, the 

decision that the deed in question could no t  be taxed was based on 

factors other than contractual liability. This supports 

Respondents argument that a deed delivered under threat of 

condemnation and in lieu of eminent domain proceedings is not 

taxable under Ch. 201, Fla. Stat., whether there is a written 

assumption by the tax immune grantee or not. 

The logic of Justice Sundberg in his special concurrence in 

Lewis aids greatly in understanding and supporting the Respondents' 

contention that a deed delivered under threat of condemnation and 

in lieu of eminent domain proceedings is not a document taxable 

under Ch. 201, Fla. Stat. Sundberg reasoned that: 

If the taxable incidence arises from the act of an immune 
entity, then no tax may be collected. If the incidence 
arises from the act of an entity not immune, it makes no 
difference that the o the r  party to the transaction may 
enjoy immunity - the tax may be collected. p .  1123. 
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In the instant action, the incidence of the documentary stamp 

t a x  on the deed arises from the act of Orange County declaring and 

acting to acquire private property through its eminent domain 

authority. The involuntary nature of the acquisition vis-a-vis the 

"private" party buttresses the conclusion that the incidence of the 

t a x  in this case arose from Orange County's act, not Battaglia's. 

In Lewis, Sundberg reasoned that since it was the Florida B a r ' s  

action which gave rise to the event which triggers possible 

taxation, it was the Florida Bar's immunity from tax which would 

control whether the documentary stamp tax would apply. Such 

reasoning applies without reference to the terms of a written 

agreement and without the need to resort judicial notice or 

suppositions. 

In substance, a deed under threat of condemnation and in lieu 

of eminent domain is a substitute for and produces the same result 

a3 the final judgment in an eminent domain case. FDOR concedes 

that final judgments in eminent domain cases are not subject to 

documentary stamp tax. F l a .  Admin. Code 12B-4.14(15). Petitioner 

explains that eminent domain judgments and decrees are not 

considered a taxable document or deed. Initial B r i e f ,  p .  25. 

However, there is no exemption "under 5201.24 or under any state or 

federal law'' for final judgments which transfer title to real 

property just as deeds do. Final judgments which transfer title to 

real property would appear to be included in "...writings whereby 

any lands, tenements, or other real property, or interests therein, 

shall be granted, assigned, transferred or otherwise conveyed to, or 

vested in the purchaser", 5201.02, Fla. Stat. : 



A governmental entity exercising condemnation power can do so 

only if the end to be achieved serves a public purpose. The 

governmental entity must be exercising its governmental or 

sovereign authority in order for condemnation to be lawful. This 

is another aspect of deeds and conveyances under threat of 

condemnation which set them apart from every other type of 

conveyance. The conveyance i s  involuntary from the private party's 

perspective; it must promote and be part of the public purpose from 

the governmental participant's perspective. 

In order to assure that the non-immune or non-exempt grantor 

in a deed under threat of condemnation receives "just 

compensation", the deed should be immune from taxation. In the 

instant case, Rattaglia was far-sighted and fortunate that the 

written agreements with Orange County placed the liability on 

Orange County, although Respondents understood then, as they do 

now, that no documentary stamp tax should be imposed on the deeds 

delivered by Battaglia. However, what of those private parties 

conveying property to governmental agencies under threat of 

condemnation but who did not have such a contractual arrangement? 

This apparently was the case in Duda, suw>ra. Having agreed upon 

and received what they believed was "just compensation", those 

parties were subsequently assessed by Petitioner. The compensation 

agreed upon and received has now been reduced by the amount of the 

assessment, which includes not j u s t  the tax, but interest and 

penalty. Is there s t i l l  "just compensation"? T h e  empirical 

conclusion is "NO!" Could the governmental agency refuse to 

: 

reimburse the private party? Such re fusa l  would likely lead ta 
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inverse condemnation litigation. If t he  governmental agency could 

not legally refuse to reimburse, then the tax is, again, imposed on 

a tax immune entity. 

The reason for the exemption and f o r  preserving the exemption 

is captured in a phrase from the FMPA opinion. In the context of 

conveyances under threat of condemnation, " [ i l t  is the 

transaction's forced nature, its raison d'etre" that gives makes 

the transaction non-taxable. Because of the forced nature of 

conveyances under threat of condemnation, the documents to which a 

governmental agency is a party in that context should be treated 

differently than the documents in truly voluntary transactions to 

which a governmental agency is a p a r t y .  The deeds delivered and 

recorded in the former situation should not be taxed, in part 

because to do so involuntarily subjects private citizens to the tax 

and ultimately could subject tax immune entities to the tax. 

More importantly, taxing thase private citizens who convey 

under threat of condemnation deprives them of just compensation and 

places them in a disadvantaged posture relative to those owners who 

go to court. In their written agreements, Respondents did all that 

they could to assure that Battaglia would receive the same ''just 

compensation'' which they would have received if t h e y  had gone to 

trial. The written agreements provided for severance damages and 

compensated Battaglia for attorney fees and appraiser fees which 

they had incurred. By the written agreements, Respondents assured 

that Battaglia would receive the just compensation guaranteed by 

the Florida Constitution, Article X, Sec 6, Fla. Con., and by 

statute, Sec. 73.091, Fla. Stat. 
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If Battaglia were l a t e r  forced to pay the documentary stamp 

t a x  on the deed (which came about as a r e s u l t  of transaction which 

Battaglia did not initiate o r  enter into voluntarily) and could n o t  

recover that cost from the county, the "just compensation" which 

Appellants had strived to assure would have been reduced. As to 

Battaglia, that compensation would have been reduced jnvoluntarily. 

To illustrate, two people own equal interests in a single 

parcel of real property. A tax immune condemning authority has 

determined a public purpose and a need to acquire  that property, 

through condemnation if necessary. Owner A agrees to s e l l  her 

interest, under threat of condemnation, f o r  $10,000.00 and without 

going through trial o r  judicial proceedings. Under Appellee's 

application of the 1987 amendment and Appellee's "new" rules, that 

owner must pay $600.00 in documentary stamp tax (plus penalty and 

interest if the tax was not paid at the time of recording based on 

a shared understanding that the deed was not subject to documentary 

stamp tax). Owner A receives $9,600.00 €or her interest. The 

condemning authority has expended $10,000.00 (reduced by the 

$600.00 received in t a x e s ) .  

Owner B insists on trial. Trial is held. Owner B hires a 

lawyer, an appraiser, an accountant and other professionals and 

consultants to assist her in obtaining just compensation. The jury 

verdict affirms the public purpose, concludes that title shall be 

transferred to the condemning authority and s e t s  the value of Owner 

B ' s  interest at $10,000.00. Owner B receives $10,000.00. Under 

Petitioner's application of the 1987 Amendment, and Petitioner's 

"new" rules ,  no documentary stamp tax is due because the title has 
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been transferred by the writing which is the court's order. Owner 

B nets $10,000.00. Owner B ' s  professionals and consultants are 

entitled to $10,000.00 compensation. The condemning authority 

expends $20,000.00. 

If we accept that $10,000.00 was " j u s t  compensation" for those 

identical interests, and if we insist that both identically 

situated parties receive "just compensation", then the condemning 

authority must somehow compensate for the tax liability which 

Petitioner insists exists when a deed is delivered to transfer 

title "under threat of condemnation", rather than title being 

transferred by the court order. The condemning authority is 

therefore unavoidably exposed indirectly to the t a x  for which it is 

otherwise immune. Either t h a t ,  or Owner A receives less "just" 

compensation than Owner €3. 

Petitioner' s interpretation and application of the 1987 : 
amendment could increase eminent damain litigation and take some 

flexibility from the hands of condemning authorities. The costs to 

l oca l  governments which will acquire property through condemnation 

w i l l  necessarily increase, by either the increment of the 

documentary stamp tax on negotiated acquisitions under threat of 

condemnation or by the amount of litigation costs which would have 

been avoided by negotiated acquisition. The taxpayers in local 

government jurisdictions ultimately bear these costs. A transfer 

of t a x  revenue occurs with the ad valorem tax revenue paid to l o c a l  

governments being transferred to the state t r easury  via the 

documentary stamp tax. 
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If Respondents had entered into a stipulated final judgment 

containing identical terms to their written agreements, no 

documentary stmp tax liability could ar i se  and Petitioner would not 

have tried to collect documentary stamp t a x .  By their agreements, 

Respondents intended to accomplish the same result as a stipulated 

final judgment, but without filing s u i t .  If Petitioner position 

were accepted, form would triumph over substance. Worse yet, such 

a conclusion would seem to encourage litigation solely for the 

purpose of avoiding documentary stamp tax. Why not avoid filing 

suit and adding to courts’ dockets if no purpose would be served 

except to avoid documentary stamp tax. 

The arguments about imposing the documentary stamp tax on a 

tax immune body and the denial of just compensation unavoidably 

overlap. In order to assure that the same “just compensation” is 

paid to those owners who cooperate with condemning authorities 

(which are tax immune) as is paid to thase owners wha would 

litigate with the candemning authorities in eminent domain, the 

: 
condemning authority should add an increment in the amount of the 

documentary stamp tax liability of the non-litigating owner to the 

price which would otherwise be agreed to. A s  the court noted in 

Cohen-Aqer, gupr~, at p. 1335: 

The imposition of [documentary stamp] taxes will, therefore, 
be factored into the future bids as a cost item and ultimately 
passed on to the county. 

This in turn presents a possible violation of the Florida 

Constitution. Article VII, $ l ( a ) ,  F lo r ida  Constitution, prohibits 

levying state ad valorem taxes on real estate and tangible personal 

property. Counties can only raise revenue through ad valorem taxes 
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on real  property and tangihle personal property (unless authorized 

by general law to levy other taxes). Article VII, §9(a), Fla. 

Const. The payment of documentary stamp tax by Orange County or 

any other county, whether imposed as a result of written agreement 

or waiver, by indirect or d i r e c t  means, has the effect of 

transferring ad valorem tax funds from the county treasury t o  the 

s t a t e  treasury. Such an occurrence would contravene the 

constitutional prohibition against state ad valorem taxes .  If a 

county were to reimburse to the grantor of a deed delivered under 

threat of condemnation any documentary stamp tax paid by the 

grantor, whether this is done because a court has found a denial of 

j u s t  compensation or because the county has decided to do so 

voluntarily, see QQ, Attv. Gen. 92-7 (January 23, 1992), the effect 

is to transfer money from the county ad valorem t r e a s u r y  to the 

s t a t e  for the state documentary stamp tax. The state indirectly 

levies an ad valorern tax. J u s t  as in w, a violation of 
constitutional prohibition should not be allowed to be accomplished 

indirectly when it would be patently unlawful if attempted by more 

direct means. 
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C-ONCLUSION 

The 5th DCA decided this case correctly on the  grounds that 

§ZOl.Ol, F l a .  Stat. as applied, would unconstitutionally t a x  Orange 

County, a tax immune entity. 

The 5th DCA did should a l s o  have ruled that the deeds in 

question were non-taxable because the deeds were delivered under 

t h rea t  of condemnation and in lieu of eminent domain proceedings. 
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