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a STATEMENT OF THE CASE AND FACTS 

Respondent accepts the Statement of Case and Facts set 

out in the Jurisdictional Brief of Petitioner. 
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SUMMARY OF ARGUMENT 

While the decision in this case does conflict with the 

Fourth District's opinion in Murphy v. State, this Court should 

nevertheless decline jurisdiction. The issue raised in the case 

has already been decided by this Court in Houser v. State,  a 

decision recently reaffirmed in State v. Thornwon. 
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ARGUMENT 

WHETHER THIS COURT SHOULD EXERCISE 
ITS DISCRETIONARY JURISDICTION TO 
REVIEW THE DECISION OF THE DISTRICT 
COURT OF APPEAL IN THIS CAUSE. 

Respondent agrees that the decision in the instant case 

is in express and direct conflict with the Fourth District 

decision in Murx>hv v. State, 578 So.2d 410 ( F l a .  4th DCA 1991). 

Therefore, Respondent cannot argue that there is no 

jurisdictional basis for the Court to accept review in this case 

should it choose to do so. Nevertheless, Respondent contends the 

Court should deny review. 

Review is unnecessary because the Fifth District Court 

decision merely follows from this Courtls earlier decision in 

Houser v. State, 4 7 4  So.2d 1193 (Fla. 1985). The rationale for 

Houser was not, contrary to the Fourth District's view in Murphy, 

undermined by the amendment to Section 775.021, Florida Statutes 

(Supp. 1988). This is true because DUI Manslaughter and 

Vehicular Homicide are degrees of the same offense within the 

meaning of Section 775.021(4)(b)2. The two offenses merely allow 

two different methods of proving a homicide case. 

Further, review is unnecessary here because this Court 

has recently affirmed the continuing validity of Houser in its 

decision in State v. Thompson, N o .  78,728 (Fla. November 12, 

1992). In Thompson v. State, 585 So.2d 492  (Fla. 5th DCA 1991), 

the Court held that the defendant could not be sentenced for both 

the sale of a counterfeit controlled substance and for felony 

3 



petit theft when both offenses were based on the same conduct. 

The Fifth District held, "The specific theft crimes have become 

'degrees' of the generally defined theft crime in Chapter 812, 

based on the history and current revision of Florida's theft 

statute." Id., 585 So.2d at 494. This Court affirmed, finding 

the Fifth District's opinion ''consistent with our decision in 

Houser v. State . . . 'I. 
The precise questions raised in this case was answered 

by this Court seven years ago in Houser. Since the Court has 

recently reaffirmed the continuing validity of Houser there is no 

need for review in this case. 
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CONCLUSION 

Based on the foregoing cases, argument and authorities, 

Appellant respectfully requests this Honorable Court decline 

jurisdiction in this cause. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

r ,  

DANIEL J. @I AFER 
ASSISTANT PUBLIC DEFENDER 
FLORIDA BAR NO. 377228 
112-A Orange Avenue 
Daytona Beach, Fla. 32114 
(904) 252-3367 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been hand delivered to the Honorable Robert A. 

Butterworth, Attorney General, 210 N. Palmetto Avenue, Suite 447, 

Daytona Beach, Florida 32114 in his basket at the Fifth District 

Court of Appeal and mailed to Mr. Ralph Chapman, No. 332791, P. 

0. Box 1807, Bushnell, FL 33513 on this 24th day of November, 

1992. 

DANIEL J. AgHAFER 
ASSISTANT~~UBLIC DEFENDER 
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means to protect itself from those who disregard its authority or 
disobey its orders. I suggest that the legislature immediately 
address the problem and return to the judiciary in juvenile pro- 
ceedings this important and necessary power. 
PETITION GRANTED and WRIT ISSUED. (COBB, 

COWART and HARRIS, JJ., concur.) 
* + *  

Criminal law-Sentencing-Sentence of fifteen years suspended 
after completion of probation constitutes a conditional suspend- 
ed sentence and is an unauthorized sentencing alternative- 
Habitual felony offender statute mandates sentence of term of 
years and does not ullow imposition of straight probation 
GREGORY LEE BRIDGES, Appellant, v. STATE OF FLORIDA, Appellee. 
5th District. Case No, 91-2592. Opinion tiled Septembcr 25, 1992. Appcal 
from the Circuit Court for Orange County, Gary L. Fonnct, Sr., Judge. James 
B. Gibson, Public Defender, and Lyle Hitchens, Assistant Public Defcndcr, 
Daylona Beach, for Appellant. Robert A. Buttcrworh, Attorney Gcncml, Tnlla- 
hassec, and David G.  Mersch, Assistnnt Attorney Gcnernl, Daytona Bcach, for 
Appellee. 

(PER CURIAM.) Appellant was tried and convicted of two 
counts of delivery of cocaine‘ and two counts of possession of 
cocaine.2 The trial court found that appellant was an habitual 
felony offender and sentenced him to two concurrent eight year 
terms of incarceration for the two counts of possession (counts 2 
and 4) and two concurrent fifteen year terms of incarceration for 
the two counts of delivery (counts 1 and 3), to be served consecu- 
tive to the eight year term. However, the fifteen year tenns were 
suspended upon appellant successfully completing five years 
probation. We affirm appellant’s convictions and sentences for 
the two counts of possession, but reverse the sentences for the 
two counts of delivery (counts 1 and 3) and remand for resentenc- 
ing. 

The sentence of fifteen years suspended after completion of 
probation constitutes a “conditional suspended sentence” as in 
Bryyatrt v. Stars, 591 So.2d 1102 (Fla. 5th DCA 1992) and is an 
unauthorized sentencing alternative. Even if construed as a 
straight term of probation, the penalty is improper because in 
Stare v. Kendrick, 596 So.2d 1153 (Fla. 5th DCA 1992), review 
pending, No. 79,953, this court held that the habitual felony of- 
fender statute mandates a sentence of a term of years and does not 
allow imposition of straight probation. Therefore, appellant’s 
sentences for counts 1 and 3 are reversed and remanded for irnpo- 
sitionof legal sentences. 

AFFIWED in part, REVERSED in part and REMAND- 
ED. (DAUKSCH, SHARP, W. and HARRIS, JJ., concur.) 

‘0 893.13(l)(a)(l).Fla. Stat. (1991). 
’0 893.13(l)(f).Ela, Slat. (1991). 

* * *  
Crhiinnl law-Appeal of surntiiary dcnial of motion for post 
conviction relief-Provision of copy of record 011 appeal free of 
charge-Petition For writ of mandnmus 
PAUL R. HOLSTROM, Pclitioner, v. HON. JAMES C. WATKINS, CIR- 
CUR COURT CLERK, ctc., Rcspondent. 5th DistricI. Case No. 92-1556. 
Sep~embct21,1992. 

[Original Opinionat 17 F.L.W. Dl8281 
BY ORDER OF THE COURT: 

Upon consideration of Petitioner’s MOTION FOR RE- 
HEARING OF PETITION FOR WRIT OF MANDAMUS, filed 
August 10,1992, it is 
ORDERED that the July 31, 1992, Opinion of this Court is 

withdrawn. Further, the above-styled cause will be considered 
by m alternate panel of this Court. 

* * *  
Criminal law-Separate convictions for both DUI manslaughter 
and vehicular homicide arising out of single autoriiobile accident 

imp r o p e I 
RALPH CHAPMAN, Appellant, v. STATE OF FLORIDA, Appellee. 51h 
District. Case No. 92-336. Opinion filed Septernbcr25, 1992. Appeal from the 
Circuit Court for Orange County, Michael F. Cycmanick, Judge. James B. 
Gibson, Pblblic Defender, and Daniel J. Schafcr, Assislant Public Defender, 
Daytona Beach, for Appellant. Robert A. Buttcworh, Attorney General, Talla- 
hassee, and Bonnie Jean Pamsh, Asrismnt Attorney General, Dnytonn Beach, 
for Appellee. 
(PER CURTAM.) Chapman was convicted of both DUI man- 
slaughter and vehicular homicide, sections 3 16.193 and 782.071, 
Florida Statutes (1991). Both offenses resulted from a single 
automobile accident. We must vacate the conviction and sentence 
for vehicular homicide based upon the decisions in Houser v. 
State, 474 So. 2d 1193 (Fla. 1985), and Logan v. State. 592 So. 
2d 295 (Fla. 5th DCA 1991), dismissed, 599 So. 2d 656 (Fla, 
1992). We affirm the conviction for DUI manslaughter and re- 
mand for resentencing. 

VACATED in part; AFFIRMED in part; REMANDED. 
(GOSHORN, C.J., SHARP, W., andPETERSON, JJ,, concur.) 

* * *  
Criminal law-Statewide prosecutor has authority to prosecute 
offenses involving criminal fraud-Statute, as clarified by sub- 
sequent legislation, includes in defiilitioxl of fraud odometer 
tampering, forgery, vehicle title violatioils, and notary public 
violations 
STATE OF FLORIDA, Appcllant, v. WILLIAM STARLING NUCKOLLS, 
111, et nl. ,  Appellees. S h  District. Cnsc No. 91-1670. Opinion filed Septembcr 
25, 1992. Appcal from h e  Circuit Court for Ornngc County, James C. Hauscr, 
Judge. Robert A. Butterworth, Attorncy General, Tallahassee, and David S. 
Morgan, Assistant Attomcy Gcncral, Dnytona Beach, for Appellant. Robert A. 
Lcventhal of Lcvenlhal & Slnughtcr, P.A., Orlando, for Appellee. William 
Starling Nuckolls 111. John L. Woodsrd, 111, Orlando for Appellees, Dclorcs 
Gunter and Sharon Gibbs. Gregory M. Wilson, Orlando, for Appellee, Jeanclle 
Nuckolls Rivcrs. 

ON MOTION FOR REHEARING 
[Original Opinionat 17 F.L.W. Dl6661 

(GOSHORN, C.J.) We grant the parties’ motions for rehearing, 
withdraw our opinion dated July 10, 1992, and substitute the 
fo 11 owing opinion. 

The State appeals from the order granting a motion to dismiss’ 
the 75 counts of a 182 count fourth amended informtion charg- 
ing the defendants with odometer tampering: f ~ r g e r y , ~  vehicle 
title violations,4 and notary public violation? for lack of subject 
matter jurisdiction by the statewide prosecutor to prosecute the 
specified charges, The State contends all the crimes charged are 
fraudulent in nature and fall within the broad constitutional4 and 
statutory’ grants of subject matter jurisdiction to the statewide 
prosecutor. Specifically, the State argues that the dismissed 
charges fall within the category of “criminal fraud” which sec- 
tion 16.56, Florida Statutes (1991) specifically authorizes the 
statewide prosecutor to prosecute.* The defendants answer that 
only those crimes covered in Chapter 817, Florida Statutes 
(1991) entitled “Fraudulent Practices” c&an be prosecuted by the 
statewide prosecutor under the legislative grant of power to 
prosecute “Criminal fraud.” We agree with the State’s argument 
and reverse. 

Section 16.56(1)(a), Florida Statutes (1991) provided that the 
ofice of the statewide prosecutor may: 

Investigate and prosecute the offenses of bribery, burglary, 
criminalfraud, criminal usury, extortion, gambling, kidnapping. 
larceny, murder, prostitution, perjury, and robbery; *of crimes 
involving narcotic or other dangerous drugs; of any violation of 
the provisions of the Florida RICO (Racketeer Influenced and 
Corrupt Organization) Act, including any offense comprising 
part of a pattern of racketeering activity in any RICO offense as 
charged; of any violation of the provisions of the Florida Anti- 
Fencing Act; of any violation of the provisions of the Florida 
Antitrust Act of 1980, as amended; or of any attempt, solicita- 
tion, or conspiracy to commit any of the crimes specifically 
enumerated above. The office shall have such power only when 


