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SYMBOLS AND DESIGNATIONS OF THE PARTIES

Appellee, The Public Service Commission, is referred to in
this brief as the "Commission." Appellant, Fort Pierce Utility
Authority is referred to as "FPUA." Florida Power and Light
Company (co-petitioner with FPUA for approval of territorial
agreement) is referred as "FPL."

References to the record of this proceeding are designated by
R. .

References to the transcript of the Service Hearing held June
l, 1992 are designated as Tr. N

References to the transcript of the final hearing held June

18, 1992 are designated Tr. L

iii




STATEMENT OF THE CASE AND FACTS

Appellee, the Florida Public Service Commission
("Commission"), adopts that portion of appellant's Statement of the
case and Facts found at Initial brief, p. 1-3, ending at 92
thereof. Appellee would add to that the following:

The Commission's Notice of Proposed Agency Action issued March
27, 1992, 92 FPSC 3:440 (1992), specified that

Any person whose substantial interests are
affected by the action proposed by this order
may file a petition for a formal proceeding

. . [R. 202]

Within days following issuance of the Notice, some two hundred
protests were received by the Commission. [Customer Tr. 93]1 The
Commission also received a Joint Notice of Filing filed by Florida
Power & Light Company ("FPL") and appellant, Ft. Pierce Utilities
Authority ("FPUA") indicating 316 customers opposed to the proposed
customer transfers and two customers favoring them out of 318
customers expressing a preference. [Customer Tr. 94]

At the service hearing, held June 1, 1992, customer testimony
was taken concerning the detrimental effects the territorial
agreement would have. Complaints were voiced by, inter alia, some
of the 2100 residents of North Hutchinson Island who, pursuant to
the agreement, would be transferred from FPL to FPUA'S electric
utility service. Their complaints are summarized in the Order
Denying Approval of the Territorial Agreement ("Order"), at p. 2,

1. [R. 271]

1 The "customer transcript" records the service hearing held

June 1, 1992.




They include loss of conservation programs available from FPL
but not from Ft. Pierce, the superior equipment and service of FPL
as compared with Ft. Pierce's, inability of Ft. Pierce to handle
additional growth, as stated by Ft. Pierce's director at a Ft.
Pierce City Commission meeting and lack of representation on a city
utility for customers outside the city.2

A prominent theme voiced by protesting customers was that they
were pleased with FPL and that their transfer to FPUA was
unjustified because no wasteful duplication of utility facilities.
exists on North Hutchinson Island. Those customers objected to
being used as "pawns" in the negotiations between FPL and FPUA.
[Customer Tr. 20, 22, 65, 66]

The final hearing was held before the Commission on June 18,
1992, Subsequently, the Commission issued its Order Denying
Approval of the Territorial Agreement, which is the subject of this
appeal. 92 FPSC 9:679 (1992). [R. 270] While the Commission's
Argument, infra, addresses the contents of the Order and why the
Court's standard of review requires its affirmance, it is necessary
to note that the penultimate sentence in appellant's "Statement of
the Case and Facts", Initial Brief, p. 4-5, is objectionable
because it fails to demarcate the Commission's conclusions from
appellant's arguments and presents the resulting ambiguity as

"fact".

Transcript citations are found at p. 2 Y1 of the Order. [R.
271]




Stated clearly, the conclusions that the Commission limited
its analysis to the alleged detriments of the agreement on
residents of North Hutchinson Island and that the agreement would
provide increased reliability to all affected persons are, as a
factual matter, appellant's conclusions, not the Commission's.

To the contrary, the Commission concluded that:

[[Tlhe decision on] "whether or not to approve a territorial

agreement is based on the effect the agreement will have on

all affected customers..." [R. 272];

[FPUA] "failed to sustain its burden in this proceeding to

establish its ability to provide reliable service in either

its existing territory, or in the territory proposed to be

transferred." [R. 274];

Moreover, though the agreement would eliminate wasteful
expenditures related to duplication of utility facilities, the
Commission gave "some" consideration to the fact that North
Hutchinson Island, (the largest transferred area) was not an area
that was subject to duplication of facilities which would cause
such wasteful expenditures. [R. 274-5; R. 270; Tr. 65]

However, it is agreed that, as appellant states, the
Commission did conclude that the agreement was not in the public

interest. [R. 274-5]

SUMMARY OF THE ARGUMENT

The Commission based its Order Denying Approval of Territorial
Agreement at issue in this appeal on three factors:

1) Fort Pierce Utilities Authority (FPUA) failed to meet its
burden to demonstrate its ability to provide reliable
service in either its present territory or those areas to
be transferred to it under the agreement.




2) A large number of customers would lose access to
conservation programs available from Florida Power and
Light (FPL) but not from FPUA.

3) The Commission gave some consideration to the fact that
North Hutchinson Island, the largest area to be
transferred under the agreement, was not part of the
disputed area and had no duplicative utility facilities.

The record contains competent substantial evidence that the

first two factors were detriments to the public interest generally,
rather than harmful to just a few customers. A fortiori, they are

not accurately described as mere lack of benefit to a few, the test

found insufficient in the Utilities Commission New Smyrna Beach v,

Florida Public Commission case. Therefore, appellant's attempt in

Section I of the TInitial Brief to find error under Utilities

commission is unavailing.

There is no support in the record for appellant's criticisms
of the Commission's analysis of the conservation issue. The
alternative suggested by appellant is itself precluded by Utilities

Commission because it ignores the Commission's responsibility under

that case to disapprove territorial agreements which harm the
public interest. Moreover, appellant assumes that the testimony of
utility witnesses should be found to outweigh the testimony of
other witnesses, whereas the record indicates that the Commission
found that the non-utility witnesses prevailed on the merits of a
number of contested issues. The further assumption that the Court
will now reweigh the evidence is contrary to the Court's role on
appellate review. Contrary to appellant, the Commission had
discretion to give some consideration to the harm caused residents

outside the disputed area. The Commission's fact-finding, rather
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than the utilities' stipulation determined what the area of dispute
was.

Appellant's argument in Section II of the Initial Brief simply
restates the testimony appellant believes the Commission should
have weighed more heavily, in the hope that this Court will now
reweigh the evidence. This is not the Court's proper role and,
morecover, does not demonstrate that the Commission's Order was
unsupported by competent substantial evidence. Since the record
contains such evidence the Commission's Order must be affirmed.
Moreover, FPUA's own witness, on cross-examination, provided
competent, substantial evidence that the elaborate improvement
plans testified about at length to demonstrate reliability were not
approved by FPUA, discussed with the other utility involved,
demonstrated to be feasible or permittable, or warranted absent
growth. The Court's role on appeal is not to reweigh this
evidence.

Appellant's request that the Court consider whether a
comparison of residential and commercial conservation programs
might mitigate the Commission's findings that the 1loss of
conservation programs to 2100 transferred customers was a public
detriment again asks the Court to reweigh and re-evaluate the
evidence, but does not challenge the relevant fact that the
Commission's Order is based on competent, substantial evidence and
must, therefore, be affirmed.

The record and Order demonstrate that the Commission's

decision denying the territorial agreement considered and balanced




the benefit to all residents of resolving the dispute as against
the detriments of the agreement to the public interest. Therefore,
appellant has failed to demonstrate any error by the Commission

under the Utilities Commission no detriment test.

ARGUMENT
I. The Commission's Order Properly Comports With This Court's No
Detriment Test And Is Supported By Competent, Substantial

Evidence
The Commission concurs in the background argument contained in
the Initial brief, p. 8-10. To that should be added, however,

citation to the seminal case of City Gas v. Peoples Gag Systenm,

Inc., 182 So. 2d 429 (Fla. 1965). Therein, this Court not only

affirmed Commission Order No. 3051, cited by appellant, Initial
Brief, p. 9, but also held that a utility territorial agreement is
a nullity unless approved by this Commission. 182 So. 24 at 436.
The duality of favoring such agreements and at the same time
requiring their close supervision by the Commission thus has a long
history.

A more recent manifestation of that duality in Utilities
Commission New Smyrna Beach v, Florida Public Service Commission
("Utilities Commission") 469 So. 2d 731 (Fla. 1985), where the
opinion favors territorial agreements but at the same time makes
the Commission responsible for ensuring that such agreements work
no detriment to the public interest, is in accord with that lengthy
evolution. Neither aspect of the duality may be slighted if the
Commission is to follow the Court's teachings properly in this

area.




On p. 12 of the Initial Brief, appellant asserts that the
Commission's numerical comparison [R. 275] is incorrect, but offers
no different numbers or support in the record for its criticism.

The numerical comparison was made as a partial demonstration
of why harm to the public interest was implicated by the
conservation losses. Those congervation losses, in turn, formed
but part of the total analysis on which rejection of the
territorial agreement was premised. As demonstrated throughout.
this Brief, that analysis in its totality fully comports with the
requirements of Utilities Commission.

On p. 12-13 of the Initial Brief, appellant then theorizes
that no nﬁmerical comparison could be correct, based on
considerations regarding residential and commercial customers and
their respective conservation programs. No citation to the record
is made to support this speculation which should, accordingly, be
ignored.

At p. 13 of the Initial Brief, appellant then argues that, in
effect, this Court should reweigh the evidence by giving greater

weight to the testimony of the utility witnesses.>

* The Commission objects strenuously to the implication that,

regardless of the merits, testimony of utility witnesses, gua
experts, is entitled to more weight than conflicting testimony of
citizen intervenors, gua non-experts. Any review of the record of
this case indicates that the citizen-intervenors were judged by the
Commission to have prevailed on the merits on issues such as
whether North Hutchinson Island was actually part of the
territorial dispute or merely claimed as such, or whether FPUA's
conservation programs were likely to be of practical benefit to
customers in comparison to what they currently have. Moreover, the
intervenors' cross-examination on technical issues led to the
Commission's own cross-examination establishing that FPUA's system
improvement planning was merely idea stage and had not been
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As the Court has stated,

It is not this Court's function on review of a
decision of the Public Service Commission to
re-evaluate the evidence or substitute our
judgment on questions of fact.

Citizens of Florida v. Public Service Commission, 435 So. 2d 784
(1983) .

In Polk County v. Florida Public Service Commission, 460 So.

2d 370 (Fla. 1984), this Court also held:

[W]e will not reweigh or re-evaluate the
evidence presented to the Commission, but will
examine the record only to determine whether
the order complained of meets the essential
requirements law and whether the agency had
available to it competent, substantial
evidence to support its findings.

Utilities Commission requires, first, that the Commission

"should base its approval decision on the effect the territorial
agreement will have on all affected customers in the formerly
disputed territory, not just whether transferred customers will
benefit." Second, the Commission must "ensure that the territorial
agreement works no detriment to the public interest." 469 So. 2d

at 732.

approved, demonstrated to be feasible, permittable or warranted
absent growth. [R. 272; Tr. 337-44]

Appellant's expectation that this Court will reweigh the
evidence to give added weight to the utility witnesses' testimony
is contrary to the Court's appellate role. (Citizens, Polk County,

supra.
Moreover, it distorts the holding in Utilities Commission and
is contrary to the spirit and purpose of Chapter 120. The

Commission's processes are open to all affected parties and then,
not merely as a formality. Indeed, the presiding Commissioners at
the service hearing suggested to those present that those who could
do so participate in the final hearing and enlist the aid of Public
Counsel so that their positions could be advocated before the
Commission as effectively as possible. Both suggestions were acted
on. [Customer Tr. 98-9; 101-102]
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The first factor cited by the Commission for disapproving the
agreement was that of reliability. The Commission concluded that,
FPUA has failed to sustain its burden in this
proceeding to establish its ability to provide
reliable service in either its existing
territory, or in the territory proposed to be

transferred. [R. 274]
At hearing, Commissioner Clark asked FPL witness Lloyd whether
reliability was a factor to look at to determine whether or not a

territorial agreement was in the public interest:

Commigsioner Clark: Reliability, the effect
on reliability would certainly be a factor?

Witness Lloyd: Yes. [Tr. 124)
Commissioner Clark: Let me ask you where you
would put the ability to meet current load and

future demand?

Witness Lloyd: The ability to meet current
load?

Commissioner Clark: Yes.

Witness Lloyd: Sufficient generating
capacity?

Commissioner Clark: Yes.

Witness Lloyd: Yes.

Commissioner Clark: And the ability to meet

future demand in a reasonable time period,

would that also be one of the elements in

reliability?

Witness Lloyd: VYes. [Tr. 125-6]

In concluding that FPUA failed to establish its ability to

provide reliable service in either its current service area or

those areas to be transferred under the agreement, the Commission

addressed avoidance of a public detriment, exactly as reguired by




Utilities Commission. This can in no way be explained away as a

concern for whether only some transferred customers would be
negatively impacted, let alone an impermissible concern with lack
of benefits to a few transferred customers.

The second factor cited in the Commission's Order was the loss
of conservation programs to customers transferred from FPL to FPUA.
[R. 274] Appellant is critical of the way the Commission balanced
the loss to 2100 customers of their conservation programs as
against the benefits of the agreement to all. But, the very fact
of the balancing itself demonstrates compliance with Utilities
Commission, whether or not appellant agrees with the result.

Thus, Commissioner Clark's examination of FPL witness Lloyd on
the subject elicited the following:

Commissioner Clark: [I]f a territorial
agreement had the effect of reducing the
conservation programs available to people
affected by the territorial agreement, that
would be a detriment?

Witness Lloyd: To those people, yes.

Commissioner Clark: What about the ratepayers
in general (pause).

Witness Lloyd: It seems to me that the
programs which c¢reate conservation effects
such as deferring the need for power plants
would affect all customers.

Commissioner Clark: So, assuming it met the
ratepayer's test, or the test the Commission
uses to determine whether or not the program
should be implemented, to the extent Iless
people have the opportunity to take advantage
of that, it would be, on the whole a detriment
to the public interest?

Witness Lloyd: Yes, it would.

10




Commissioner Clark: Both the individual
ratepayers who don't have the opportunity to
take advantage of it and the general body of
ratepayers.
Witness Lloyd: Yes. [Tr. 124-5]

It could not be more clear that the Commission, on the record

and in its Order, has fully comported with Utilities Commission.

In its findings concerning reliability and conservation, the
Commission was not concerned with mere lack of benefits to a few,
but with detriments to the public at large. Indeed, the category
of ratepayers as a whole necessarily includes all customers in the
formerly disputed territory.

Utilities Commission requires that agreements which work such

detriments to the public be disapproved. That case does not
require that appellant's suggestions for a different balancing be
used or permit this Court to reweigh the evidence according to

those suggestions. (Citizens of Florida, Polk County, supra.

Finally, the Commission indicated that some consideration was
given to the fact that North Hutchinson Island was not an area that
was subject to duplication of facilities. To be sure, the phrase
"some consideration" indicates the non-dispositive nature of this
issue. [R. 274]

However, appellant simply ignores this finding and asserts its
own "findings" at Initial Brief, p. 11:

The disputed area in the action below was "all

areas outside of Fort Pierce's city limits as
those limits existed on July 1, 1974."

11




Nothing more is cited in support than appellant's stipulation
with FPL in the Petition To Resolve Territorial Dispute filed by
those parties. [R. 3]

However, that stipulation is not binding on the Commission.
The Commission heard a great deal of testimony from FPUA witness
Schindehette to the effect that North Hutchinson Island was an
"enclave" and thus part of the disputed area. Conflicting
testimony was heard from intervenors to the effect that the claim
was a pretext, that North Hutchinson Island was not part of the
dispute and had no duplicate facilities. Clearly, the Commission
agreed with the latter analysis. [Tr. 196-9; 340-2; R. 274-5]

This issue, again, does not speak to lack of benefits to a
few, it speaks to harm impacting a large number of people found not
even to be in the disputed area. In Utilities Commission, the
Court noted that the Commission did not there say that anyone was
harmed. Utilities Commission did not require that the Commission
always find that the efficiency benefits of territorial agreements
outweigh the detriments to the public at large no matter how many
residents in territory outside the disputed area are negatively
impacted by a negotiated "swap". Not only is the harm to those on
North Hutchinson Island not the same as mere lack of benefit, but
harm has also been found to be manifested in the form of
conservation and reliability issues affecting all residents of the
disputed territory. Contrary to appellant's assertion, the
Commission had the discretion under Utilities Commission to give

"some consideration" to the fact that North Hutchinson Island was
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not part of the disputed territory and that the residents would be
harmed by the agreement. 469 So. 2d at 733,

Finally, this Court should reject appellant's final point in
Section I of the Initial Brief; i.e., that the Commission has
"again required the parties to a proposed territory agreement to
demonstrate a benefit to the public interest, directly contrary to
the holding of Utilities Commission." Initial Brief, P. 13.

In support of this strained assertion, appellant cites the
Commission's Order to the effect that the transfer of North
Hutchinson island was not found

to be in the public interest here. [R. 275]

In Utilities Commission, this Court stated that

For PSC approval, any customer transfer in a
proposed territorial agreement must not harm
the public.

There is no discussion in the record of this case concerning
lack of benefit to transferred customers under the proposed
agreement. There is extensive discussion of harm. Added to the
fact that "some consideration" was given to the circumstance that
the largest number of transferred customers were located outside
the disputed area, the finding that the transfer was not in the
public interest related to avoiding harm, not to requiring a

benefit. Nothing in Utilities Commigssion precludes the Commission

from avoiding harm; quite the opposite. The Commission is
precluded by that case from approving customer transfers which harm
the public. 469 So. 2d at 733. On the record of this case, where

general public harm was demonstrated regarding reliability concerns

13




and conservation program losses and some consideration was given to
harm to residents found to be outside the disputed area, appellant

has not identified any Utilities Commission error 1in the

Commission's Order.

II. The Commission's Findings Of Public Detriment Are Based On
Competent Substantial Evidence.

As noted previously, the Commission based its denial of

approval of the territorial agreement at issue on three points:

1) Failure of FPUA to establish its ability to
provide reliable service in accordance with
Rule 25-6.0440(2) (b) F.A.C.

2) Losses to substantial numbers of customers of
conservation programs thereby causing a detriment to the
public interest as a result of the proposed agreement.
[R. 274]

3) Some consideration accorded by the Commission to the fact
that North Hutchinson Island, with the largest number of
transferred customers, was not part of the disputed
territory and had no duplicate facilities. [R. 274-5]

In Part I of the Initial Brief, appellant addresses only the

second of these points, arguing that the Commission's numerical
comparison of customers losing conservation programs with the
number residing in the disputed territory was flawed and
simplistic.

The substitute analysis offered by appellant is plainly at

odds with Utilities Commission. That case held that an exclusive

focus on a lack of benefit to a group of transferred customers was
insufficient grounds for disapproval of a territorial agreement
where no one was harmed by the agreement, 469 So. 2d at 732.
Appellant's theory 1is apparently that the Commission lacks
discretion to conclude that harm to a smaller group of customers

14




than the total number in the disputed area ever outweighs the

benefits to all the customers in the disputed area of the

4

elimination of duplicate facilities. Initial Brief, p. 13.

Clearly, appellant is wrong. Under Utilities Commission, the

* The mere fact that the Commission so concluded is enough to

prove to appellant that the Commission never balanced these
factors. However, as earlier cited parts of the record made clear,
the Commission had competent, substantial evidence to support the
conclusion that loss of conservation programs in the circumstances
of this case was a detriment to ratepayers generally, a group which
is necessarily inclusive of all residents in the disputed
territory. So, too, was FPUA's inability to demonstrate
reliability. P. 9-10, gupra.

Moreover, it is also clear from the Order and the record that
the Commission considered the benefit to residents in the disputed
territory of the elimination of duplicate facilities, though also
giving some consideration to the fact that the largest transferred
area, North Hutchinson Island, was not part of the disputed area
and had no duplicate facilities.

Thus, on p. 1 of the order [R. 270], the Commission noted that

The petition stated that FPL provides electric
service to areas in and around the corporate
limits of Ft. Pierce and that FPUA had
extended its service area so as to duplicate
FPL's facilities.

Oon p. 3 of the Order [R. 272], the Commission cited Rule 25-
6.0440, Florida Administrative Code, including apart (2) (c¢) thereof
as to standards for approval for territorial agreements:

c) the reasonable 1likelihood that the
agreement will eliminate existing or potential
uneconomic duplication of facilities.

The record as a whole, as well as the Order, demonstrates that
this standard was considered a "given" in the analysis since
neither the standard nor its appropriate function therein was ever
disputed. This 1s consistent also with the fact that the
Commission approved the territorial agreement as proposed agency
action before the detriments were known and the Commission could
balance them against the benefit to residents in the disputed
territory of eliminating duplicate facilities. The mere fact that
appellant would balance the factors differently does not
demonstrate that the balancing did not occur or that the Court may
reweigh those factors.

15




Commission not only has that discretion, but the duty to exercise
it:
For PSC approval, any customer transfer in a
proposed territorial agreement must not harm
the public.
469 So. 2d at 733.
Accordingly, appellant's argument in Section I of the Initial

Brief did not establish error in the Commission's Order under

Utilities Commission. Instead, it asked the Court to reweigh the

evidence according to theories which are themselves erroneous under

the Court's Utilities Commission holding. Moreover, all of this

was in lieu of addressing the one question relevant to the standard
of appellate review; i.e., is the Commission's Order supported by
competent, substantial evidence?

Appellant finally addresses that issue starting on p. 15 of
the Initial Brief. 1In so doing, appellant still omits the third
point on which the Order was premised,5 but does discuss the
reliability and c¢onservation issues. This discussion fails,
however, to demonstrate that the testimony relied on in the Order
was not competent or substantial. Instead, appellant presents
again the testimony it prefers along with the bare assertion that
there was no competent, substantial evidence for the Commission's

conclusions.

° See, e.g. point 3, p. 14, supra. As previously stated,

the Commigsion totally rejects appellant's assumption that its
stipulation with FPL rather than the Commission's fact finding
establishes what the disputed area included.

16




A. Reliability

Appellant's argumentation on this issue, Initial Brief, p. 15-
18, is purely and simply another request that the Court reweigh the

evidence, contrary to Citizens and Polk County, supra.

The argumentation pointedly ignores the record except for the
purpose of restating at length the testimony appellant wishes the
Court to substitute for the improper purpose of reweighing. None
of the argumentation addresses the relevant issue of whether the
testimony relied on by the Commission -- as contrasted with the
testimony appellant improperly seeks to have the Court substitute
in a reweighing process =-- was a competent and substantial
evidentiary basis for the Commission's decision.

Thus, appellant cites extensive expert testimony, Initial
Brief, p. 18, that reliability was likely to increase because of,
inter alia, elaborate plans to improve the system. However, FPUA's
own witness provided competent, substantial evidence that those
plans were highly uncertain. For one thing, engineering
feasibility had not been established. [Tr. 413] The improvement
plans were not approved by the utility. [Tr. 417-18) Where those
plans involved another utility, the other utility had not even been
contacted about them. [(Tr. 412] Implementation of the
improvements described was uncertain because it might be wholly
conditioned on growth. (Tr. 414F5] These cross-examination
responses were competent substantial evidence in support of the

Commission's according to the remaining FPUA testimony the weight

17




that was given to it. It is improper for appellant to seek
reweighing of it by the Court.

On pages 16-17, appellant sets out other testimony about the
capacity of FPUA, the transfer of FPL facilities to FPUA,
similarities in the two utilities' construction and an expert's
conclusion that customer transfers would not decrease reliability.

However, to the Commission, this testimony was outweighed by
the lack of any recordkeeping by FPUA related to its reliability.
Moreover, the issue of reliability was not only addressed by FPUA's
testimony on the «criterion of Rule 25-6.0440(2)(b), F.A.C.
Customer testimony [Customer Tr. 61, 75, 87] raised the issue of
FPUA's director's statement at a city commission hearing that FPUA
could not handle additional growth. Also raised were the arguments
that FPL was better equipped, provided better service, was superior
on service calls, and could better fix storm damage. [Customer Tr.
78, 79, 86, 57, 58, 63]

Appellant's claim that comparison with FPL was inapposite is
unavailing. The Commission is, by statute, the agency responsible
for the reliability of the grid statewide. §366.04(5) Fla. Stat.
(1991). In fulfilling that function, PSC requires extensive
periodic documentation by FPL of its reliability and monitors it by
means of that documentation. Rule 25-6.018, F.A.C. If assurance
by experts, helpful though that may be, were sufficient, the
reguirement of extensive routine documentation would  Dbe

superfluous.
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It was FPUA's burden to establish that no decrease of
reliability was 1likely to result from the agreement. Rule 25-
6.0440(2) (b), F.A.C. 1In its judgment, the Commission found bare
assurances of expert witnesses, without more, to be insufficient in
this case. It is improper for appellant to seek reweighing of that
finding of insufficiency by this Court.

B. Conservation

At p. 19-21 of the Initial Brief, appellant first argues that
it is bad policy for the Commission to consider effectiveness of
conservation programs where utility territorial agreements involve
non-FEECA and FEECA utilities.

While appellant is entitled to that opinion, the record
established that loss of c¢onservation programs under the
¢ircumstances of this case was a public harm. Utilities
Commission requires that the Commission consider such public
detriments in its decision to approve or disapprove territorial
agreements. While appellant speculates that such consideration
will cause many territorial agreements between non-FEECA and FEECA
utilities to be disapproved, the fact-intensive nature of the
analysis 1in this case and its complexity belie such easy
predictability. As to this particular case, the Commission would
respond that the outcome was not predicated exclusively on
conservation concerns and that inclusion of the issue in the
analysis has not been demonstrated to be bad policy. Indeed, it

would be extraordinary and unjustified to conclude that, where the
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issue had been raised by customers to be transferred, the
proponents of the agreement had no duty to address it.

That leads to appellant's next argument relevant to
conservation, that the testimony establishes that FPUA's
conservation programs were adequate, though less extensive than
FPL's. This, again, does not address whether evidence relied on by
the Commission was competent and substantial, it merely invites the
court to reweigh the evidence and depart from the Commission's
conclusion that the loss of these programs to 2100 customers would
be a public detriment.

As to appellant's commercial versus residential comparison of
conservation programs, this particular improper invitation to the
Court to reweigh the evidence is accompanied by appellant's
explicit suggestion as to how the evidence should be reweighed.
However, the Commission had competent substantial evidence to
conclude that loss of conservation programs under the proposed
territorial agreement would be a detriment to the public interest
[R. 274-5]. Under the standard of appellate review, the Order,
which is so supported in its entirety, must be affirmed. Citizens

of Florida, Polk County, supra.

Finally, appellant again raises, unsuccessfully, the
unsupported claim that the Commission improperly considered the
interests of only a few customers and failed to consider the
interests of all affected customers. The Order and record
demonstrate that this claim is baseless. It was baseless when put

forward to demonstrate Utilities Commission error for the reasons

20




stated in Section I of this Brief and remains baseless for those
same reasons. Moreover, restating the claim does not demonstrate
that the Commission's Order is unsupported by competent,
substantial evidence, the ostensible purpose of the argumentation
in Section II of the Initial Brief. Appellant's failure to
demonstrate that by means of any of its argumentation requires that

the Commission's Order be affirmed.
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Conclusion

The Commission's Order Denying Territorial Agreement is

supported by competent substantial evidence and fully comports with

this Court's holding in Utilities Commission New Smyrna Beach V.

SC. Accordingly, it should be affirmed.

Dated: February 12,

C80712.mrd

1993

Respectfully submitted,

ROBERT D. VANDIVER
Florida Bar No. 344052

MWMM/C @qﬁ

RICHARD C. BELLAK
Associate General Counsel
Florida Bar No. 341851

FLORIDA PUBLIC SERVICE COMMISSION
101 East Galnes Street
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(904) 488-7464
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION.

Tn Re: Joint Motion for approval ) DOCKET NO. 891245-EU

of territorial agreement and ) ORDER NO. PSC-92-1071-FOF-EU
dismissal of territorial dispute.) ISSUED: 09/28/92
)

F
The following Commissioners participated in the disposition of
this matter:

SUSAN F. CLARK
BETTY EASLEY “

ORDER DENYING APPROVAL OF TERRITORIAL AGREEMENT

BY THE COMMISSION:

on October 23, 1989, Florida Power & Light Company (FPL) filed
a petition to resolve a territorial dispute with Fort Pierce
Utility Authority (FPUA). The petition stated that FPL provides
electric service to areas in and around the corporate limits of Ft.
Pierce and that FPUA had extended its service area so as to
duplicate FPL's facilities. North Hutchinson Island was not named
in the petition as an area subject to dispute or duplication of
service. ‘

After several motions were exchanged by the parties, on March
29, 1990 the parties filed a joint motion for suspension of filing
dates. The joint motion stated that the parties were negotiating
a settlement. ”

On January 29, 1992, FPL and FPUA filed a joint petition for
approval of territorial agreement and dismissal of territorial
dispute. According to the petition, the agreement would eliminate
duplication that had resulted led to needless and wasteful
expenditures. The parties agreed to transfer certain customer
accounts and distribution facilities. FPUA proposed to transfer
approximately 900 customers to FPL and FPL proposed to transfer
approximately 3,200 customers to FPUA, 2,100 of whom were residents
of North Hutchinson Island. The agreement included detailed terms
and conditions and specifically identified the geographic area to
be served by each utility. The agreement also contained a detailed
map of the area.
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Oon March 27, 1992, the Commission issued a Notice of Proposed
Agency Action Approving Territorial Agreement. Numerous protests
to the Proposed Agency Action were filed by customers in the
affected areas. A customer hearing was held on June 1, 1992 in Ft.
Pierce. Many of the customers who testified were residents of
North Hutchinson Island who were happy with the service from FPL
and didn't want to be transferred to FPUA. (Customer TR 45, 47,
50, 58, 78, 83, 84, 86). Several customers testified that they
benefitted from the numerous conservation programs offered by FPL,
that were not available from FPUA. (Customer TR 18, 21, 23, 24,
25, 50, 51, 62, 86, 87). Other customers testified that North
Hutchinson Island was not part of the dispute between FPUA and FPL;
that there is no duplication of services on North Hutchinson
Island, but that the Island was a pawn in the territory swap
between the utilities. (Customer TR 20, 2i. &3, 66) . Several
customers complained that if they were transferred to FPUA, they
would have no representation on a utility that is not subject to
PSC regulation. (Customer TR 22, 52, 55, 77). Other customers
testified about a Ft. Pierce Commission meeting at which the
director - of FPUA stated that FPUA could not handle additional
growth. (Customer TR 61, 75, 87) customers also testified that
FPL was better eguipped, provided better service, was superior on
service calls, could provide service during a hurricane, and was
better equipped to fix storm damage (Customer TR 78, 79, 86, 357,
58, 63) Finally c<customers testified that FPL offered budget
billing which was not offered by FPUA. (Customer TR 51).

On June 18, 1992, an evidentiary hearing was held on the issue
of whether the territorial agreement should be approved.

We have jurisdiction over both FPL, and FPUA for the planning,
development., and maintenance of a coordinated electric power grid
to avoid uneconomic duplication of distribution, transmission, and
generation facilities as provided in Section 366.04(5), Florida
Statutes. Furthermore, we have jurisdiction pursuant to Section
366.04(2) to resolve territorial disputes between municipal
electric utilities and investor-owned utilities and to approve
territorial agreements. Rule 25-6.0440, Florida Administrative

Code, states in pertinent part:

(2) 'Staqdards for Approval. In approving
territorial agreements, the Commission may
consider, but not be limited to consideration
of:

a) the reasonableness of the purchase price of
any facilities being transferred;
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b) the reasonable likelihood that the
agreement, in and of itself, will not cause a
decrease in the reliability of electrical
service to the existing or future ratepayers
of an%futility party to the agreement; and

c) the reasonable likelihood that the
agreement will eliminate existing or potential
uneconomic duplication of facilities.

our decision on whether or not to approve a territorial
agreement is based on the effect the agreement will have on all
affected customers, not just on whether transferred customers will
penefit. It is our responsibility to insure that the territorial

agreement works no detriment to the public interest. For
commission approval, any customer transfer in a proposed
territorial agreement must not harm the public. See Utilities
Ccommission of New Smvrna Beach v. Florida Public Service

Commission, 469 So.2d. 731 (Fla. 1985).

In the instant case the record reflects that North Hutchinson
Island was not named in the original petition as an area subject to
dispute or duplication. In fact, the entire island is served by
FPL. FPUA does not have a single customer on the island. While
the customers of North Hutchinson Island expressed a strong
preference to remain with FPL (see transcript of June 1, 1992
customer hearing, l-end), we may not consider customer preference
in resolving territorial matters unless all other factors are
substantially equal. See Rule 25-6.0441, Florida Administrative
Code.

In meeting our obligation to determine that an award of
territory to a particular utility will not harm the public we.may
consider the capability of the utility to provide reliable electric
service to existing and future ratepayers. One factor we consider -
in predicting whether a utility will be able to provide reliable
service in a new area is whether the utility is providing reliable
service in its existing territory. If a utility is doing a good
job now in its existing territory, it reflects on it ability to
provide reliable service in the territory to be transferred.

Here the record reflects that FPUA does not Kkeep records
relating to its reliability (TR 312, 313). At the hearing FPUA was
unable to provide any records that would have allowed us to
quantify FPUA's reliability, or the number of consumer complaints
it may have had over the years due to outages. In fact, at the
hearing FPUA was unable to provide data by which its reliability
could be judged and compared to that of FPL. (TR 313) While FPUA

- -

~ I
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does keep records regarding "feeder operations", FPUA's witness
testified that it would be "almost impossible" to quantify how
customers were affected, using this data. (TR 316) Thus, while

the testimony in this docket contains bare assertions regarding
FPUA's reliabilfty, the ability of FPUA to provide reliable service
fo its existindg territory has not been demonstrated on the record.

The record also reflects that on November 18, 1991, the
Director of FPUA stated at a city commission meeting that FPUA does
not have the capacity, without expanding, to meet the projected
growth of its existing territory or to meet the growth in North
Hutchinson Island (TR 226, 228, Exhibit 12). While the Director of
FPUA testified at the hearing that FPUA had extensive plans for
expansion, cross-examination by the commission revealed the
testimony to be somewhat misleading. The utility had not yet made
a decision to make the improvements that were the subject of FPUA's
previous testimony. In fact, the Director was not even sure the
improvements were "engineeringly feasible" (TR 413), or that
permitting could be obtained (TR 417): '

There has not been a decision, the
Utilities Board  has not even
addressed doing that for sure. We
may find that we could not even get
permitting to go across the line --
to go across the river with a
transmission line.

* % % Kk %

....to answer your question, it has
not been definitely approved that
we're going to be doing that. _ -

(TR 417-418)

The fact that the utility may theorize that under some set of
circumstances it could make transmission improvements does not
demonstrate the utility's present ability and intent to do so. The
utilities intent to further address the plans and to later make a
decision on whether they are feasible is not sufficient to convince
us that the improvements will reach fruition.

Thus, the regord reflects that FPUA has represented at a
public forum that it does not have the capacity to meet the growth
in North Hutchinson without expanéing. The record further reflects

that the proposed expansion, which was the subject of extensive
testimony, is uncertain at best. Finally, the record reflects that
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FPUA was unable to provide records regarding reliability, outages,
or consumer complaints in its existing territory. Under these
circumstances we f£ind that FPUA has failed to sustain its burden in
this proceeding to establish its ability to provide reliable
service in eitﬁer its existing territory, or in the territory
proposed to beftransferred.

Another factor we may consider in determining whether a
transfer of territory is in the public interest is the availability
of conservation programs to customers being transferred. In
Section 366.81, Florida Statutes, the Florida Legislature found and
declared "that it is critical to utilize the most efficient and
cost-effective energy conservation systems in order to protect the
health, prosperity, and general welfare of the state and its
citizens".

The record reflects +that FPL makes available numerous
conservation programs to its customers. A number of FPL's
customers residing on North Hutchinson Island testified that they
benefit from these programs. (Customer Hearing TR 18, 21, 23, 24,

i- _ - r-

25, 50, 51, 62, 86, 87). FPL's exhibit 8 shows that FPL has spent
approximately $240 million in the years 1987-1992 on residential
conservation programs. This has saved FPL's ratepayers through

1991 approximately $112 million.

The record reflects that FPUA was unable to show a history of
benefit to its customers through its conservation programs (TR 282-
283). FPUA has only limited conservation programs in place. The
only program available until recently was the energy survey program
(TR 286, 290). FPUA's other programs (education, air conditioning,
and construction design assistance) were just recently approved by
FPUA's board (TR 290). Significantly, FPUA's air conditioning
program was only approved the week before this hearing, to become
effective October 1, 1992. The budgeted funds for the remainder of
FPUA's conservation programs are merely for studies to see whether
or not these conservation measures are feasible (TR 311).

- .

~ We find that FPL's 2,100 customers on North Hutchinsen
Island would suffer a detrimental loss of conservation benefits if
were they transferred to FPUA. Since the number of customers who
will have their conservation programs reduced or eliminated is
greater than the number of customers who reside in areas of
duplication, we find that the public interest would not be served
by approval of this territorial agreement.

(R

We believe it is important to mention that in reaching our
decision to withhold approval of the territorial agreement in this
particular case we have given some consideration to the fact that
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North Hutchinson Island was not an area that was subject to
duplication of facilities. There may, of course, be many
situations where it would be in the public interest to approve the
transfer of territories not part of an original dispute or actually
subject to duplication. Based on the record in this proceeding, as
we described eé;lier, we do not find such a transfer to be in the

public interest here.
It is therefore,

ORDERED for the reasons set forth above, that the joint
petition of Florida Power and Light Company and Fort Pierce Utility
Authority for approval of a territorial agreement and dismissal of
a territorial dispute is denied. It is further,

ORDERED that this docket shall remain open to allow the
parties to renegotiate a settlement of their dispute. It 1is
further ordered that the parties shall return to the Commission for

resolution of the dispute if they are unable to resolve it
themselves. :

By ORDER of the Florida Public Service Commission this 28th

day of September, 1992.
29%UE TRIBBYE, /Director
Division o cords and Reporting

( SEAL) - )

MAP:bmi

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any’
administrative hearing or judicial review of Commission orders that
is available under Sectioms 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought.
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Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Repprting within fifteen (15) days of the issuance of
this order ingthe form prescribed by Rule 25-22.060, Florida
Administrativé” code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and

the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The

notice of appeal must be in the form specified in Rule 9.900 (a),
Florida Rules of Appellate Procedure.
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BiFCRE THE PLORIDA RAILROAD AND PUBLIOC UTILITIES COMMISSION

e Terriverial Agreement between
“enm 2 3as System, Ine, and City Oas DOCKET NO. 6231-QU

-.\.‘f‘.ﬂdn:f Of F].O!‘ld&.
ORDER NO. 3051

ORDER APPROVING AGREEMENT

3Y THZ COMMISSION:

Peoples Gas System, Inc. and City Gas Company of Florida are gas
public utilities operating under the jurisdiction of the Florida Rallroad
and Public Ut1lities Commission pursuant to Chapter 366, Florida Statutes.
S:'4 utilities have filed with this Commission & oopy of a Territorial
Agreement entered into between them on September 9, 1960. The Terri-
t2rial Agreement is an agreement between said companies as to the terri.
tcrial service area boundary between said two companies in Dade and
Broward Counties, Florida. 1Its approval is requested by the Commission.

Chapter 366, Plorida Statutes, does not suthorize the Commission
v zgrant franchises or certificates of public sonvenience and necessity
~0 2lectric and gas public utilities, The Commission's jJurisdiotion
uncéar sald chapter extends to the rates, service, and the issuance and
sale of certain securities of public utilities &s defined therein. In
‘ne exerclse of this Jurisdiction, the Commission is specifiocally autho-
rized to require repairs, improvements, additions and extensions to the.
plant and equipment of any publisc utility ressonably necessary to promote
the convenience and welfare of the public and secure sdegquate service or
facllities for those reasonably entitled thereto, '  Obviously, & agrete-:
ment between two gas utilities which has for its. se the establishing
of service areas hetween the utilities will, in effeét, limit to some
ext:nt the Commission's power to require ldaltunl and extensions to
plant and equipment reasonably necessary to secure adequate service to
those reasonably entitled thereto, In our opinion, ‘such & limitation
car. have no validity without the approval of s Oommission.

It ia our opinion that territorial agresmgnts which will minimize,
and perhaps even eliminate, urmecessary and unseoncmiosl iocation of
slant and facilities whioch invariadly accompany expansions into sreas
alreedy served by a competing utility, are definigely in the public
intarest and should be encouraged and . such as this,
which is charged with the duty of regula l.l'ltl biie 68 in the
sublic interest. Duplication of public ut facilities is an economic
#a3t2 and results in higher rates which the pudblic must pay for essential
services, Reaaornable and realistic regulation, in such cases, is detter
than, and takes the place of competition., A zubue utility is entitled
under the law to earn a reasonable return on its investment. If two
3imilar utilities enter the same territory and ecmpete for the limited
tusiness of the area, each wil) have fewer ¢ But there .nevitably

ratas 1in such a situation will be then the My
customers in more remote Areas will bear soMk o _
necassary to support such eooncmioc wastd,

statute 1imiting the service areas of various JRBISE W\ un&'mﬂ-
torial agreemonts such as we aAre concerned BN, SohBtitute no une
reasonable rastrioction on the Commission's L BRY Wotually: asaist
~he Commission in the performance of its pr tion of proeuring
for the publio essential utility services A% DS tuate.

Based upon our study of the Territopial 4 _ghNer consider
atlon end the oiroumstances surrounding the : ‘ \x!m.:nﬁmt.

't 1s our opinion that said m«mﬂl in
A
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1: snould be approved by this 00ll1ltloﬁ;g;lﬁ T f
«/, THERETIRE, IN CONSIDERATION THERBOP, B
JHDERED by the Florids Railroad and Publio“ﬁ&llittép}OOHllillon

-nat the Territorial Agreement between Peoples ( g Systes, .Ino. and C1

> i3 Cumpany of Rlorida as of ’mu‘nbor,..Q, ht ig. and the sameis b

approved,

By Order of Chairman Jerry ¥.
and Ccmmissioner Edwin L. Xagon
and Public Utilities Ocmmission,
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trial judge and will depend on further de-
velopment of the law on a case by case
basis.

We commend the committee for its con-
scientious work. .

It is so ordered.

ALDERMAN, C.J., and ADKINS/BOYD,
OVERTON, EHRLICH and SHAW, JI,
concur.

w
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CITIZENS OF THE STATE OF FLORI-

DA, Appellant, Cross-Appellee,
v

PUBLIC SERVICE COMMISSION and
Florida Power and Light Company,
Appellees, Cross-Appellants.

No. 61618.
Supreme Court of Florida.
July 14, 1983

Cross appeals were taken from an or-
der of the Public Service Commission which
granted a rate increase to an electric utility.

435 SOUTHERN REPORTER, 2d SERIES

2. Statutes =176

Where words of a statute are clear and
unambiguous, judicial interpretation is not
appropriate to displace the expressed in-
tent.

3. Public Utilities =130

In establishing interim rates, Public
Serviee Commission may use a test period
different from the test period used for per-
manent relief. West's F.5.A. § 366.071(1).

4. Electricity <=11.3(6)

Public Service Commission was within
its discretionary authority in barring con-
sideration of merits of an issue concerning
propriety of Commission’s allowance of full
amount of electric utility’s rate base ex-
pense to be included in test year where
issue was not addressed in Commission’s
prehearing order or its final order. West's

F.S.A. § 120.68(12).

5. Electricity e=11.3(1)

Public Service Commission, in granting
permanent rate relief to electric utility, did
not err in denying utility an attrition allow-
ance.

6. Public Utilities =194

In reviewing an order of the Public
Service Commission, reviewing court’s task
is not to reweigh the evidence but merely
determine whether competent, substantial
evidence supports the Commission order;
decision of Commission cannot be affirmed
if it is arbitrary or unsupported by the

The Supreme Court, Adkins, J., held that:
(1) Public Service Commission did not err in
using a year-end rate base to establish in-
terim rates for an electric utility; (2) Public
Service Commission did not err in denytng
utility an attrition allowance; and (3) Pub-
lic Service Commission did not abuse its
discretion in its exclusion of categories of
property from rate base.

. Affirmed.

evidence.

4. Electricity &=11.3(2)

Public Service Commission, in granting
permanent rate relief to electric utility, did
not abuse its discretion in its exclusion of
categories of property from rate base.

Jack Shreve, Public Counsel, and Stephen
C. Burgess and Stephen Fogel, Associate
Public Counsels, Tallahassee, for Gitizens of
the State of Florida, appellant, cross-appel-
lee.

William S. Bilenky, Gen. Counsel, Joseph
A. McGlothlin, Legal Director, and Paul

A 019

1. Eléctricity =11.3(2)

Public Service Commission did not err
in using a year-end rate base to establish
interim rates for an electric utility. West's
F.S.A. § 366.075).
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CITIZENS v. PUBLIC SERVICE COMN Fla. 785 .
Clte as 435 So.2d 784 (Fla. 1983)

Qexton, Staff Counsel, Tallahassee, for Fla.
Public Service Com'n. '

William B. Killian, Matthew M. Childs
and Patricia A. Seitz of Steel, Hector &
Davis, Miami, for Fla. Power & Light Com-

pany.

ADKINS, Justice. | .

Public Counsel for the state of Florida
asks ys to review a rate increase awarded to
Flg;.:fda Power and Light Company (FP &
L) by the Florida Public Service Commmis-
sion (Commission). The only aspects of the
Commission’s decision which are challenged
by Public Counsel are the Comumission’s use
of a year-end rate base to establish interim
rates and the allowance of the full amount
of FP & L's rate case eXpense in the test
year. On cross-appeal, FP & L asks us to
review the Commission’s denial of an attri-
tion allowance and it's exclusion of catego-
ries of properties from the rate base.

In January of 1981, FP & L petitioned
the Cornmission for a $476 million annual
rate increase based upon a projected 1981
test year. Pursuant to the Commission's
authority under section 366.06(3), Florida
Statutes (Supp.1980), the Commission sus-
pended the proposed rates which accompa-
nied the petition and directed that addition-
al proceedings be conducted concerning the
merits of FP & L's request. FP & L also
filed a request for interim relief under sec-
tion 366.071, Florida Statutes (Supp-1980),
in February of 1981 requesting a $51 mil-
lion base rate increase and an attrition al-
lowance of $160 million or 2 total annual
amount of $211 million based upon the 1980
average rate base. Alternatively, FP & L
asked for an interim increase of $220 mil-
lion based upon the same projected 1981
test year upon which its permanent request
was based.

After hearing oral argument on FP &L's
contention that interim rates could be
awarded pursuant to section. 366.06(3) or
section 366.071, the Commission granted FP

" & L approximately $148 million in interim

rates on an annual basis based upon an
historic year-end rate base. {(Order No.
9941). Following twelve days of hearings

A

in which evidence was taken, the Commis-
sion issued Order No. 10306 on September
23, 1981, granting FF & L an increase in
annual revenues of approximately $257 mil-
lion. The order specified that no refund of
the interim award would be required. FP
& L and Citizens filed separate petitions for
reconsideration. On December 12, 1982,
both petitions were disposed of and denied
as to their requests on rate case expense.
(Order No. 10467).

In January of 1982, Public Counsel filed
this appeal to Order No. 10306 and FP & L
filed a cross-appeal. A motion to dismiss
the cross-appeal was denied by this Court
on March 8, 1982.

[1] Public Counsel for the state of Flori-
da seeks review of the Commission’s use of
a year-end rate base to establish interim
rates. Rate base is the total amount which
a utility has invested in capital items to
provide its service to the public. The ratio
of the company’s net income to its rate base
provides its rate of return. Since the level
of investment reflected on the company's
books may vary during its test year period,
the rate of return is susceptible to varia-
tions attributable to the choice of an aver-
age or a year-end rate base. Public Counsel
contends that the Commission’s decision to
employ a year-end rate base contravenes
this Court’s directive enunciated in Citizens
of Florida v. Hawkins, 356 So0.2d 254 (Fla.
1978) (hereinafter referred to as Gentel ).
Public Counsel argues that Gentel permits
nse of a year-end rate base only as &
growth factor and only when evidence re-
flects extraordinary growth. He also ar-
gues that the Commission never made the
necessary finding of extraordinary growth
in this case. T

The Commission’s order notes that the
Gentel case was based upon the authority
which existed prior to the adoption of sec-
tion 366.071(5) in 1980. The order further
states that the statute clearly empowers the
Commission to utilize 2n end-of-period in-
vestment base for interim purposes. Order
No. 10306, page nos. 6 & 7. Section 366.071
was enacted to expand the procedures for
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interim rate relief and complements the

statutory “file and suspend” procedure of

section 866.06(3), which we have utilized in
- previous cases. See Maule Industries, Ine

v. Mayo, 342 80.2d 63 (Fla.1977); Citizens

of Florida v. Mayo, 333 S0.2d 1 (Fla.1978).
Section 366.071(5) reads:

(5) The commission, in setting interim
rates or setting revenues subjectf to re-
fund, shall determine the defiti%ency or
excess by applying:

) (a) The rate of return for the public
utility for the most recent 12-month peri-
od, which shall be caleulated by applying
appropriate adjustments consistent with
those which were used in the public utili-
ty's most recent rate case and annualizing
any rate changes occurring during such
period but based upon an average invest-
ment rate base; or

(b) The rate of return caleulated in
accordance with paragraph (a) but based
upon 2n end-of-period investment rate
base,

[2] It is apparent on its face that the
statute grants the Commission absolute dis-
cretion to base an interim rate award on
either an average or a year-end investment
rate base. Public Counsel does not contend
that the Commission lacks this discretionary
authorily, but suggests that generic princi-
ples of statutory construction and common
law doctrines governing permanent rate
proceedings mandate denial of the use of a
year-end rate base in this case. We do not
agree. Where the words of a statute are
clear and unambiguous, judicial interpreta-
tion is not appropriate to displace the ex-
pressed intent. Heredia v. Allstate Insur-
ance Co., 358 So.2d 1353 (F1a.1978). There-
fore, we do not fee] that this statute, which
is clear on its face, presents an occasion to
permit interpretative principles governing
different types of proceedings.

We also cannot agree with Public Coun-
sel's contention that the Gentel case is ap-
plicable to these proceedings. Gentel in-
volved two issues, the first of which Citi-
zens contend is applicable to this controver-
sy. The first issue was the consistent appli-
cation of year-end rate base in granting a
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permanent rate increase, This Court re.
versed the Commission’s order and held that
year-end rate base should only be -useq
when the utility is experiencing extraordi-
nary growth. Gentel is not applicable to
interim rate proceedings which are at issue
here.

In granting permanent rate relief, the
procedural and statutory ‘safeguards found
in the interim section, section 366.071, are
not applicable. Once permanent rate relief
Is granted, those rates are changed without
the revenues derived from those rates being
subject to further hearing or refund. The
contrary is true for interim relief. Any
revenues derived from an interim award
are collected subject to refund and the
Commission may authorize the payment of
interest on the interim revenue ordered re.
funded. § 366.071(2).

In addition, interim rates are granted
upon an expedited basis with the possibility
of additional hearings to follow. At the
subsequent hearing elements of the award
of interim relief may be addressed and fur-
ther adjustments may be made at the cop-
clusion of the hearing. § 366.071(4). Such
is clearly not the case for permanent relief.
Once a permanent rate award becomes fi-
nal, those rates are collected free of the
encumbrance of possible refund. Perma-
nent rates may be subsequently challenged,
but such challenge affects revenues pro-
spectively collected and has no effect on
revenues previously collected.

Interim awards attempt to make a utility
whole during the pendency of a proceeding
without the interjection of any opinion tes-
timony. The statute removes most of the
Commission’s discretion in such areas as
cost-of-equity capital. Interim relief is pre-
scribed by a formula that locks the autho-
rized rate of return to the previously autho-
rized rate of return and mandates that any
adjustment be made consistent with those
autherized in the last rate case. §§ 366.-
071(2Xa) and 366.071(5)(a). The statute re-
quires a grant of interim relief, if one is to
be made, within sixty days of the filing for
such relief. This limits the number of is-
sues which may be initially considered in
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granting interim relief. § 366.071(2). The tion of the rate case expense issue on the
Commission is, however, given twelve merits. Under section 120.68(12), the Court
months to deliberate and grant a perma- may not now substitute its judgment for
nent award. § 366.06(3)- After eight the Commission’s own action taken ithin
months, if the Commission has not conclud- the statutory range of discretion. See Flor-
ed its work, the utility is required to put ida Real Estate Commission V. Webb, 367
requested rates Into effect under bond. So.2d 201, 202 (Fla.1978).
5] The first issue that FP & L brings to
entigvlstatute that the granting of interim this Court for review on its cross-appeal is
relief should be done so that earnings are whether the Commission erred in denying
increased to the minimum of the previously FP & L an attrition allowance. Attrition is
authorized range. To accomplish this level a term used to describe the phenomenon
of earnings the statute authorizes several present when factors, other than extraordi-
accounting alternatives. The Commission nary growth, are forcing costs upward
may use a test period different from the without a concomitant increment in reve-
test period used for permanent relief. - nues. To combat attrition, regulatory bod-
§ 366.071(1). Section 366.071(5) authorizes jes developed the concept of a separate at-
the use of either average or end-of-period  trition allowance.
investment rate base for the granting of  As part of its requested revenue increase,
relief. Accordingly, we affirm the Commis- FP & L sought an attrition allowance of
sion’s order on the 1ssue of year-end rate  approximately $69 million, which was later
base to establish interim rates. adjusted to §626 million. FP & L contends

[4] The next issue that Public Counsel that the Commission’s denial of any attri-
tion allowance is erroneous 2as 2 matter of

raises is whether the Commission erred in ‘ :
allowing the full amount of FP & L's rate law. The basis of their argument is that
case expense to be included in the test year. the Commission's decision is 1mproper 1l
This issue was not raised by Citizens until light of the fact that the Commission Was
they petitioned for reconsideration of the provided with evidence supporting justifica-
Commission’s final order. Thus the issue HOD of the need for the allowance and data
of rate case expense was not acid:essed in upon which it could have applied a me'st}{od-
the Commission’s prehearing order or its  ology previously used by the Comimission.
final order.

The Commission unquestionably has the
discretionary authority under the Adminis-
trative Procedure Act, chapter 120, Florida

(3] It is clear from 2 reading of the

[6] We have spoken time and time again
of the task for this Court on judicial review
of Commission orders. Our task is not to
reweigh the evidence. Florida Retail Fed-

Statutes (1981), to determine issues which eration, Inc. v. Mayo, 331 $o.2d 308, 311
will be litigated in a rate proceeding, both (F1a.1976); General Telephone Co. v. Car-
to put parties on notice and to ensure an  ter, 115 So.2d 554, 5537 (Fla.1959). We must
adequate mustering of evidence. The Com- merely determine whether competent, sub-

mission’s prehearing conference was held to  stantial evidence supports 2 Commission oOr-
der. We cannot affirm a decision of the

provide counsel an opportunity to raise is-

sues of concern and its prehearing order Commission if it is arbitrary or unsupported

then formalized the decisions there agreed by the evidence. Citizens of Florida v. Pub-
lic Service Commission, 425 S0.2d 534 (Fla.

upon. Public Counsel did not take the op-
portunity to identify his issues either prior  1982); Shevin v. Yarborough, 274 So.2d 505

to or at the prehearing conference and he (F1a.1973).

did not show good cause for raising this The record reveals that the Commission

new issue after hearing: was presented with competing testimony on
The Commission was well within its dis- the proper treatment for attrition. Public

cretionary authority in barring considera- Counsel’s witness, James Dittmer, present-

A
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ed evidence refuting FP & L’s need for a
specific attrition allowance. In summariz-
ing his objections to any attrition allow-
ance, Mr. Dittmer stated the following:

I do not feel an attrition adjustment is
warranted in this case. Based on’histori-
cal data, the company has experienced
little erosion of earnings or attrition,
The biggest cause of what atifition was
incurred was caused—by the-"fcompany’s
own admission—by the lag in fuel recov-
ery under the old fuel adjustment clause.
This deficiency has supposedly been cor-
rected with implementation of the new
fuel adjustment clause.

Secondly, the often cited “regulatory
lag” which causes attrition to occur has
further been alleviated by using a budg-
eted test year which actually overlaps the
collection period.

And finally, the Company has attempt-
ed to quantify future attrition by use of a
1982 forecast. Obviously, this measure-
ment tool is only as good as the forecast
itself, such forecast having been prepared
approximately one and a half years in
advance, and not even having been ap-
proved by the Budget Committee. But
even assuming all the components utilized
were reasonably accurate, the attrition
adjustment developed by the Company
would still be significantly less when all
the components and factors are accurate-
ly included. In summary, I feel the attri-
tion experienced in the past, as well as
projected for the future, has been over-
stated by FP & L. Accordingly, I feel
the attrition adjustment in this case
should be rejected.

The Commission relied on the testimony of
Mr. Dittmer. The order stated:

We agree with those parties who ex-
pressed reservations or objections to the
proposed attrition factor. We note, first
of all, that the use of a projected test
year reduces the need and justification
for an attrition allowance. More impor-
tantly. in this case, however, is the fact
that the Company's methodology has
failed in our opinion to provide credible
evidence of what attrition should be an-
ticipated in the 1982 timeframe. The
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Company has projected attrition in cer-
tain areas unlike that which it has ever
experienced, and has failed to carry its
burden of proving that such projedtions
are justified. Because we find that the
Company has failed to provide us with
the tools with which to deal with the
subject, we deny the use of an attrition
allowance in this case. :
The Commission obviously weighed the evi-
dence presented on this issue. We find
their decision supported by competent sub-
stantial evidence.

FP & L also asserts that the Commis-

sion’s denial of any attrition allowance is

contrary to this Court’s directive in Citizens
of Florida v. Hawkins (Gentel). This
Court’s ruling in Gentel is not dispositive of
the issue here. In Gentel, the Court was
ruling on the propriety of using a year-end
rate base to combat the effects of attrition.
The Court stated it would require indepen-
dent determinations of growth and of attri-
tion in future cases to insure a more worka-
ble basis on which to review rate awards.
356 So.2d at 258. The Court then held that
a separate attrition allowance was the ap-
propriate tool by which to account for all
adjustments for attrition rather than using
a year-end rate base. Id

We find neither of FP & L's arguments
on this issue to be persuasive. We affirm
the Commission's denial of an attrition al-
lowance in this case.

[7] FP & L also challenges the Commis-
sion’s exclusion of three categories of prop-
erties from FP & L's rate base. FP & L
sought to include approximately $147.7 mil-
lion which had been invested in these prop-
erties and the Commission adjusted out of
rate base approximately $72.7 million of
investment in Martin County dam repairs,
approximately $67.8 million of investment
in Turkey Point steam generator repairs,
and approximately $12 million of invest-
ment in the expansion of Turkey Point's
spent fuel storage facility. FP & L con-
tends that the Commission’s sole ground for
adjusting these investments out of rate
base was due to the fact that each property
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Clte as 435 50.2d 789 (Fla. 1983)

was the subject of pending litigation. The
company argues that this action has de-
prived FP & L of the opportunity to earn a
fair rate of return on its investment.

The Commission, instead of including
these items in rate base, authorized FP & L
to compute the amount of interest associat-
ed with carrying the costs of these items
until future ratemaking procedures. This
“carrying cost,” or AFUDC (Allowance for
Funds+Used During Construction), was to
be cagitalized and then added to the cost
ultimately to be included in the plant capi-
tal accounts. If the Commission subse-
quently determined that the costs should be
included in rate base without adjustment,
FP & L would be authorized a return on the
capitalized interest in addition to costs pre-
viously insured. The Commission submits
that the course it followed balanced the
interests of FP & L and its ratepayers and
was also a course within its discretion to
adopt. We agree. The arguments of FP &
I, fail to demonstrate an abuse of that
discretion.

Thus, for the reasons stated, Order No.
10306 of the Public Service Commission is
affirmed as to all issues raised by both the
Public Counsel and FP & L on this appeal.

It is so ordered.

ALDERMAN, C.J., and BOYD, OVER-
TON, McDONALD and EHRLICH, 1J,

concur.
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STATE of Florida, Petitioner,
V.
William GETZ, Respondent.
No. 62581.
Supreme Court of Florida.
July 14, 1983.

Defendant was sentenced in the Circuit
Court, Suwannee County, Royce Agner, I,

A

for burglary of a structure, burglary of a
dwelling, grand theft and two counts of
petit theft. On appeal by the defendant,
the District Court of Appeal, Joanos, J., 428
So.2d 254, vacated sentence for one. petit
theft, otherwise affirmed, and ceftified
question. The Supreme Court, Overton, J.,
held that: (1) grand theft of firearm and
petit theft of caleulator and coins from
same property at same time constituted
separate offenses onder theft statute for
which defendant could be separately con-
victed and sentenced, and (Z) multiple sen-
tences arising out of single criminal episode
did not violate double jeopardy clause.

Question answered; decision quashed
with directions.

1. Criminal Law =29, 984(3)

Defendant can be given separate judg-
ments and sentences for theft of firearm-
and theft of other property worth less than
$100 arising out of single burglary where
theft statute requires proof of different
elements for each conviction under various
subsections of the statute. West's F.3.A.
§§ 812.014, 812.014(1, 2), (2)(0)3, (2)(e)-

9. Criminal Law =29, 984(3)

Grand theft of a firearm and petit
theft of a caleulator and coins from the
same property at the same time constituted
separate offenses under theft statute for
which defendant could be separately con-
victed and sentenced.  West’s F.S.A
§§ 812.014, 812.014(1, 2), (2)(b)3, (2)c).

3. Larceny &6, 23

If a firearm is stolen, its value is not an
element of cffence and it is grand theft
even if firezrm is worth less than $100.
West's F.S.A. §§ 812,014, 812.014(2)b)3.

4. Criminal Law €29, 984(1)

Fact that offenses for which defendant
was convicted and sentenced were defined
in same statute was irrelevant to determi-
nation of whether defendant could be sepa-
rately convicted and sentenced of both of-

015
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./It is difficult to see how he could have

/erced only 0 the payment of alimony 0
=2

long @5 he lived, for two reasans: The
alimony Wwas described as “permanent” and

“the only terminal limitations were the re-

spondent’s death, not his, and the respond-
ent’s remarriage. 1f he had had any mis-
giving about_,'_‘t‘ﬁe effect upon his estate, he
could have dissipated it when the decree
was executed and if he wished to avert
sucn inroads on his estate, he could have
complained 2s 25 years passed and he,
month by month for 300 of them, paid the
alimony ailotment freely, if not cheerfully.

Tt seems to this writer that to hold other-
wise than to affirm the decision of the two
courts weuld be to shun the very reasons
for alimony in the first place. When a man
takes unto himself a wife lie assumes 2an
obligation to support her. Not only is he
pledged to furnish food and shelter for her
sake but therc is a corresponding duty 50 10
care for her that she will not become 2
charge upon the community. No one ques-
tions the propriety or legality of the allot-
ment of alimony as such. The former hus-
band paid the instaliments faithfully. Ttcan
be assumed that the need of the former wife
for support was as great after the husband
died as before, and it can be further as-
sumed that the want did not diminish dur-
ing the ravages of a quarter century.

Tt i{s the conviction of this writer that
the circumstances of this case lift it out of
the operation of what might appear as an
inexorable rule that alimony payments exX-
pire with the death of the former husband
in the absence of an express agreement that
they be continued by his estate.

I would affirm the judgment of the Dis-
trict Court of Appeal approving the decision
of the chancellor.

. ROBERTS, and ERVIN, 17., concurred
with THOMAS, J.

PEY e YR

CITY GAS COMPANY V. PEOPLES GAS YYSTEM, INC. Fla 429
Cite as, Fla., 182 So.2d 429

CITY GAS COMPANY, a Florlda
corporation, Petltioner,

v.
PEOPLES GAS SYSTEM, ING., a Florlda
Corporation, Respondent.
No. 33815.

Supreme Court of Florida.
July 14, 1965.

Trehearing Denied Dec. 15, 1965.

Action involving determination of va-
lidity of exclusive service agreement defin-
ing areas in which two gas companies could
cell natural gas. The Circuit Court, Dade
County, Marshall C. Wisehart, J., entered
decree adverse to defendant. The District
Court of Appeal, Third District, reversed,
167 S0.2d 577. The Supreme Court, O’Con-
nell, J., granted certiorari and held that
public utility commission has adequate im-
plied authority under statute to validate ex=
clusive service area agreements between
regulated utilities.

Decision of District Court of Appeals
affirmed.

Ervin, J., dissented.

{. Monopolies &>12(1.10)

Antimonopoly statutes are not intended
for literal application, but rather are in-
tended only to prevent undue or unreason-
able restrictions upon free competition.
F.S.A. § 54201 et se¢

2. Monopolies =10

Antimonopcly statuies are not directed
against monopoly per s¢, but rather against
evils that led to their enactment. F.5.A. $
54201 et seq.

3. Monopolies & 12(1.10)

Agreement which has effect of leaving
unreasonable degree of control over price,
production or quality of product or service
in hands of parties therete iz within scope

A 016
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that City Gas Company had violated the
agreement by taking certain steps, including
interim distribution of liquefied gas, toward
the establishment of a gas distribution sys-
tem in an area-reserved by the agreement
to Peoples. The complaint sought a decree
for specific performance, an injunction
against continued violation of the agree-
ment, and other appropriate relief.

City Gas filed an answer which in sub-
st;}_ﬁbc (1) denied that the disputed area
was covered by the agreement; (2) asserted
that Peoples was estopped from bringing
such a complaint by reason of its failure to
take earlier action, although having ade-
quate notice of the activity complained of;
and (3) asserted that in any event the
agreement was void and unenforceable
under F.5. Chapter 542, F.S.A. and Title
15, U.S.C.A,, the latter being the Sherman
Antitrust Act. City Gas also filed a coun-
terclaim to enjoin Peoples from interfering
further with its efforts to extend its service
to the area involved.

On May 23, 1962, the chancellor issued a
final decree dismissing the complaint on
the ground that the agreement did not cover
the disputed area. The City Gas counter-
claim was dismissed without prejudice
The decree did not deal with the other
issues raised in the answer,

On appeal, the District Court of Appeal,
Third District, reversed and remanded,
holding that the disputed area did fall with-
in the area reserved to Peoples by the agree-
ment, See Peoples Gas System, Inc. v, City
Gas Company, Fla.App.1962, 147 So.2d 334

After further proceedings, the chancellor
issued the final decree here involved, hold-
ing that in the absence of a specific, as
onposed to merely implied, statutory provi-
sion. therefor, the Florida Public Utilities
Commission lacked authority to approve
such agreements and that they were there-
fore invalid under the Florida antimonopoly
statute, F.5. Ch. 542, F.S.A. City Gas’
counterclaim, which had been reinstated,
was. again dismissed without prejudice.

The chancellor observed that this disposi-
tion of the case made it unnecessary to
decide questions concerning estoppel and
the possible invalidity of the agreement
under federal law, )

On appeal, Peoples Gas listed seventeen
assignments of error, the combined import
of which was that it was error for the
chancellor to hold that in the absence of
express statutory provision, the commission
lacked autherity to immunize, by its ap-
proval, the agreement against invalidity
under F.S. Ch. 542, F.S.A. City Gas filed
a cross-assignment of error charging that
the chancellor had erred in refusing to hold
specifically that the agreement was also
void as being in violation of Title 13, U.5.
C.A. and as burdening interstate commerce,
although these issues had been clearly fram-
ed by the pleadings and the testimony.

In its opinion reported at 167 So0.2d 577,
the District Court of Appeal, Third District,
stated the crucial question to be: “Can the
Public Utilities Commission exercise any
power not expressly granted?’ The court
teversed the decree, holding that on the
basis of (1) the broad scope of the powers
granted to the commission by F.S. Ch. 366,
F.S.A., (2) the extent of the public interest
in the effective regulation of public utilities,
and (3) the express statutory direction that
the powers oi the commission be liberally
construed, the commission did have implied
authority to approve such agreements,
thereby immunizing them against invalidity
under Ch. 342. The district court refused
to consider delendant’s attempted cross-
assignment of error, on the ground that
Rule 3.3, Florida Appellate Rules, 31 F.3.A,,
limits assignments and cross-assignments
to judicial acts, as opposed to mere grounds
given by the court below for its judicial
acts,

The district court and both parties are in
agreement that the principal question to be
answered is whether the commission pos-
sesses authority under the statutes to ap--
prove such service area agreements. The
petitioner, City Gas, takes the position that
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the agreement is void under both state and
federal antitrust legislation, whether or not
approved by the commission. The respond-
ent, Peoples Gas, agrees that the agreement
would have been invalid in the absence of
commjssion approval, but argues that this
woulfl have resulted from Ch. 366, which
authorizes the regulation of distributors of
zas and electricity, rather than from the
antitrust acts.

We prefer to formulate the questions
that need answering as follows: (1) wheth-
er the agreement would have been invalid
under Ch. 542 in the absence of commission
approval; (2) whether the agreement would
have been invalid under Ch. 366 in the
absence of commission approval; (3) as-
suming an affirmative answer to either of
these questions, whether commission ap-
proval would have the effect of immunizing
the agreement against such invalidity; and
(4) whether the District Court of Appeal,
Third District, was correct in its interpre-
tation of Rule 3.5, F.AR.

On its face the agreement seems to be in
violation of Ch. 542, That chapter forbids
combmations which have the purpose of
imposing “restrictions in the full and {ree
pursuit of any business authorized or per-
mitted by the laws of this state” or of pre-
venting “competition in manufacture, mak-
ing, transportation, sale or purchase of
merchandise, produce or commodities
* x x7” There is no doubt that in restrict-
ing the activities of each of the parties in
the areas allocated to the other, the agree-
ment seems to do what is prohibited.

[1-3] But it is 2 commonplace that anti-
monopoly statutes are not intended for
literal application, but, rather, are intended
only to prevent undue, or unreasonable,
restrictions upon free competition. Stand-
ard Oil Co. of New Jersey v. United States,
221 US. 1, 31 $.Ct. 502, 55 L.Ed. 619
(1910); Lee v. Clearwater Growers’ Ass'n,
93 Fla. 214, 111 So. 722 (1927); McQuaig
v. Seaboard Oil Co. et al,, 96 Fla. 273, 118
So. 424 (1928); Montana-Dakota Utilities
Co. v. Williams Elec. Coop., 263 F.2d 431

A
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(C.A. 8th 1959). Thus, such statutes are
not directed against monopoly per se, but
rather against the evils that led to their
enactment. As Chief Justice White ana-
lyzed the history of such legisiation in
Standard Oil Co. of New Jersey v. Unit-
ed States, supra, 221 U.S. at p. 32, 31 S.
Ct. at p. 512, these were: “(1) The pow-
er which the monopoly gave to the one
who enjoyed it, to fix the price and there-
by injure the public; (2) The power
which it engendered of enabling a limitation
on productionr; and (3) The danger of.
deterioration in quality of the monopolized
article which it was deemed was the in-
evitable resultant of the monopolistic con-
trol over its production and sale.” If, in
short, the agreement under consideration
has the effect of leaving an unreasonable
degree of control over price, production, or
quality of product or service in the hands
of the parties thereto, it would evidence the
kind of monopolistic advantage that Ch.
542 and other statutes of the kind were in-
tended to prevent. If it does not leave such
control in the hands of the parties we
perceive no conflict between the agreement
and the anti-monopoly statute,

That this is the construction to be placed
on this state’s anti-monopoly legislation
seems to be indicated by an earlier decision
of this Court. In Lee v. Clearwater Grow-
ers’ Ass'n., 93 Fla. 214, 111 S0.722, 723-724
(1927), in which the issue was the validity
of a co-operative marketing agreement
under the federal legislation, the Court
said:

“In construing statutes and contracts
against monopolies or in restraint of
trade both state and federal courts in
this country have applied the rule of"
reason rather than the literal import of +
the statute, and have said in substance i
that it must amount to an undue or
unreasonable restraint of trade. It
must, in other words, be such 'a re-
straint as to be detrimental to public
welfare and obnoxious to public policy.
* % * There is no attempt here to

1
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limit production or control or to fix the
price in the market of the commodities
embraced in the contract, and so far
25 we have been able to find no contract
has been declared void that does not do
this.”

[4] 1Ii, then, the purpose of Ch. 542 be
taken as prohibiting only unreasonable re-
straints on trade and competition, and if
“snreasonable restraitfs” be undeictood as
including only those combinatigfis which
permit the control of price, production, or
guality of service or product, it would ap-
pear that this agreement would be valid so
far as Ch. 542 is concerned. This is so
because the public welfare does not need
Ch. 342 for protection against this kind of
agreecment. And it does not need it because
the public interest is adequately protected
by an alternative arrangement under F.5.
Ch. 366, F.5.A.

Tt has long been recognized that although
competition_is usually a trustworthy pro-
fector of the public interest in reasonable
prices and quality of goods and services, it
is not necessarily the most eficient pro-
@Mﬁmﬂzﬂupﬁg{n}tances. In
short, in some circumstances, Taii. 1 a2s
been placed rather upon the Brinciple of
regulated mopngooly. The Monténa Public

Service Commission has expressed this
view in strong terms. Public Service Com-
mission of Montana v. Blue Flame Gas
" Company, 1926D P.UR. 314, 319:

«x = % [I]t has been conclusively
demonstrated in almost every __E‘Eﬂl;l
L~ community where the experiment has
T g
been tried, that the grant of franchises
to competing public utilities is wrong
in principle and invariably results in
unsatisfactory service. Competition has
long ceased to be potent as a regula-
tory factor in public utility operations.
Where it was relied upon, it proved to
be bad in the long run for consumers
_of utility service, as it too often meant
\)cl].}p‘lication of facilities in a field not
large enough to support more than one
company. The usual outcome of this
182 So.2¢—28

| L e i i 7T, I -

was consolidation, followed by recoup-
ment, by means of high rates, of losses
due to competition. It has taken z long
time_for the public to understand that
$ competition as a regulator of charges in
< the public utility industry is a failure, 7
) e s A .o
and even ndWw, the fact is not apprect- ;

“ated by casual observers.”

Judge Prettyman, recently writing for the
United States Court of Appeals for the
District of Columbia in the case of People
of State of Calif. v. Federal Power Com-
mission, 111 U.S.App.D.C. 226, 296 F2d
348, 353-354 (1961), had occasion to dis-
cuss the relationship between these two
devices for the protection of the public in-
terest:

"We are here dealing with the inter-
weaving of free competition, regulated
monopoly, and the public interest.
Free competition is a basic postulate
of our free enterprise system, but it is
not alwﬁ—-‘i'fai conditions—in_the
p_mw; sometimes regulated
monopoly, or a measure of controlled
monopoly, is in the public interest. The
_ policy of the antitrust laws is to foster
free competition. The policy of regu-
latory measures such as the Natural
Gas Act i§ public regulation of con-
trolled monopoly, or partial monopoly.
Thus, in the fields of merchandising and
manufacturing, the law prohibits inter-
ference with competitors or competi-
tion and reguires full and free play to
rivalries in the marketplace. The re-
sultant constrictions upon prices and
practices are deemed to be in the public
interest. But, in tne feld of public
utilities, monopoly, or partial monopoly,
under public regulation is deemed to be
in the public interest, Public utilities
are treated as public services. The:
_principal requirement is service, and~
service is not a necessary resuit of a’
competition bent on mutual destruction.
* * » The antitrust laws and the
regulatory laws are ‘not Vin conflict;
thev are c0mp1cmcntar\§r. Both have as
their objective the public interest.

“
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They deal with different subject mat-
ters. They have been entrusted by the
Congréss to different enforcement
agencies. When the Power Commis-
sion considers the policies and provi-
sioms of the antitrust laws in respect to
th#® transactions of utilities under its
jurisdiction, it is not required to—and
indeed should not—begin with a gen-
eral premise that competition is always
and under all circumstances in the
public interest. Its premise should be
that the antitrust laws in certain areas
of our economy and the regulatory laws
in other areas are supplementary enact-
ments and each must be given full
effect in its area, recognizing always
its concomitant body of law in the other
area.”

We will not go so far as to hold that the
regulation_of_a specified indpsatry as._a

public utility automatically withdr t
industry irom the QDanﬁnn af the antitrist
statutes. It is enough o say that the agree-

ment under discussion will not be held to b
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the powers of the commission under this

" chapter, section 366.05 authorizes the com-

mission, inter clia,

“to prescribe fair and reasonable rates
and charges, classifications, standards
of gquality and measurcments, and scrv-
ice rules and regulations to be observed
by each public utility; * * * to
require repairs, improvements, addi-
tions and extensions fo the plant and
equipment of any public utility reason-
ably necessary to promote the conven-
ience and welfare of the public and
secure adequate service or facilities for
those reasonably entitled thereto;
* » * {gprescribe all rules and reg-
ulations reasonably necessary and ap-
propriate for the administration and
enforcement of this chapter; and to
exercise all judicial powers, issue all
writs and do all things, necessary or
convenient to the full and complete
exercise of its jurisdiction and the
enforcement of its orders and require-
ments.”

violative of those statutes unless, all things/

considered, it threatens the results whiclﬁ
thev were designe In deter
mining whether the agreement threatens to
result in monopolistic control over prices,
production, or gquality of service, it is ap-
propriate to consider the kind and extent of
control to which both of these parties are
subject under F.S. Ch. 366, F.5.A.

No exhaustive analysis of Ch. 366 is
necessary to enable one to conclude that it
effectively forecloses the subject agreement
having the effect forbidden by Ch. 342.
Section 366.03 requires each public utility
(i.e., in general, any supplier of gas or
electricity to the public) to furnish to all
persons applying therefor “reasonably suf-
ficient, adequate and efficient service upon
terms as required by the commission.” Sec-
tion 366.04 vests in the commission “juris-
diction to regulate and supervise each
public utility with respect to its rates, serv-
ice and the issuance and szle [of certaind
of its securities * * *” In prescribing

Section 366.06(2) relates to the setting
of rates. It provides:

“(2) A public utility shall not, di-
rectly or indirectly, charge or receive
any pate not on file with the commis-
sion Tor the particular class of service
involved, and no change shall be made
in any schedule. All applications for
changes in rates shall be made to the
commission in writing under rules and |
regulations prescribed, and the com-
mission shall have the authority to de-
termine and fix fair, just and reason-
able rates that may be requested, de-
manded, charged or collected by any
public utility for its service. The com-
mission shall investigate and determine
the actual legitimate costs of the prop-
erty of each utility company, actually
used and useful in the public service,
and shall keep a current record of the
net investment of each public utility
company in such property which value,
as determined by the commission, shall

021
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be used for rate-making purposes and
shall be the money honestly and pru-
dently invested by the public utility
company in such property used and use-
ful in serving the public, less accrued
deprecxatxon * k¥

'Fmall‘y section 366.07 authorizes the com-
rmss;on upon a finding that rates or charges
or Fules, practices, and so forth relating to
them are “unjust, unreasonable, insufficient,
or unjustly discriminatory or preferential,
or in any wise in violation of law,” to “de-
termine and by order fix the fair and rea-
sonable rates, rentals, charges or classifica-
tions, and reasonable rules, regulations,
measurements, practices, contracts or serv-
ice, to be imposed, observed, furnished or
followed in the future.”

These provisions add up to what can only
be considered a very extensive authority
over the fortunes and operation of the reg-
ulated entities. In any event, it would
certainly seem that, in practice, this agree-
ment could result in monopolistic control
over price, production, or quality of serv-
ice only by the sufferance of the commis-
sion. Certainly, its statutory powers are
more than sufficient to prevent any such
outcome if properly emploved.

We are aware. that it has been reported

that a majority of jurisdictions considering
P

this question have held similar agreements
violative of antitrust statutes, 70 ALR.
34 1326; -Pennsylvania Water & Power
Co. v: Consolidated Gas, Electric Light &
Power Co., 184 F2d 532 (4th Cir. 1950),

cert. denied, 340 U.S. 906, 71 S.Ct. 282, 95 -
Montana-Dakota Utili--

L.Ed. 635 (1950);
ties Co. v. William Elee. Coap,, Inc., 263
F.2d 431, 70 A.L.R.2d 1318 (8th Cir. 1959).
However, we are of the opinion that the

cases o nolding have emphasized unduly-
The universal desirability of competition:
and -have not shown sufficient awareness.
p—p———

of the implications of the modern develop-

Tment of the regulated monopoly. We be--

lieve the more enlightened view to be that
set out above.

Some evidence that the point of view .
accepted herein is not unreasonable“can be
seen in the fact that the Ohio antitrust stat- -
ute, Baldwin's Ohio Revised Code and Serv-~
ice, Sec. 4905.48, the operative language
of which is otherwise substantially the
same as that of the Florida statute, ex-
pressly permits two or more utilities, with
the consent of the commission, to enter into-
an agreement “that will enable them to op~
erate their lines or plants in connection with:
each other” Nor do we believe that this
evidence is greatly weakened by the cir-
cumstance that the Ohio court has held
that without the statutory provision, the
Ohio commission would be without au-
thority to approve such an agreement as is.
involved here. Ohio-Midland Light &
Power Co. v. Columbus & Southern Ohio-
Flee. Co., Ohio Com.Pl, 123 N.E2d 675
(1954). The significant fact remains that
the Ohio experience shows that such agree—

ments are not necessarily incompatible w ith
the scheme oi regulation in effect therc
and in Florida.

In view of our holding that the Service

Area Agreement xs_gg; mvahd under F.5-
Ch 34_,,\1_;",5\_/‘\\ it is unnecessary “to “Feter-

taine “whether commission approval would. -

operate to immunize the agreement from ._‘,_”4,{,,_'

invalidity under the chapter.

Next we inquire whether the Service
Area Agreement is valid under the other
applicable stztute, Ch. 366, and ii not,
whether it would be immunized from such
invalidity by commission approval. Since
it is apparent that any invalidity under
Ch. 366 would result from the possxbxhty-_
even the lmehhoodu—that the agreement
would interfers, directly or indirectly, with
the legitimate exercise of the commission’s,
statutory powers, both’ questions can be
con51dered sirpultaneously.

e assume that if the powers of the_-!f
commission under this chapter included the
authority to issue certificates of convemence
and necessity, there- would te- little or -nO%-
doubt- that such”an agreement wouldxbe
considered violative of the statutc as;im

i

.jf_-'—"(,_

L
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—
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derogation of the commission’s statutory
authority over service areas, Indeed, the
brief of City Gas contains more than a
hint that in such circumstance it would
agree that the commission had implied
authonty to immunize such agreements by
its ‘approval. In any event, it seems clear
that, without commission approval, such an
agreement would be incompatible with the
possession of the degree of areal control
that such a provision would vest in the
commission. This being so, it seems logi-
cal pext to inquire whether the commis-
sion’s present statutory powers fall suffi-
ciently short of those hypothesized to war-
rant a different holding as to the effect
of the statute upon an unapproved agree-
ment and as to the effect of the commis-
sion’s approval. -

We are inclined to the view that the
differences between the two patterns of
regulation are more apparent than real,
more of degree than of kind. No one who

- ————
contemplates the extensive powers. granted

T to the commission under Ch. 366 can Toubt

\'thixite has effective control oveéT areas of
service,  Certainly, the statufe is quite
explicit in granting the commission an-
thority to order extensions of “service, ad-
ditions to equipment, and the like. It may
be true that the commission lacks authority,
under Ch. 366, to order a public utility out
61 an area being served. FHowever, there
Would be obvious limitations om its au-
tHority to_do so even if it possessed au-
thority to issue certificates of convenience
and necessity. Moreover: we assume for
the present purposes, without so deciding,
that the statutory powers now possessed
could be exercised in various subtle ways
that would assure the same result—for ex-
ample, under the authority to determine,
for rate making purposes, whether certain
investments for cqulpment were prudently
made.

[51 In short, we are of the opinion that
_ the commission’s existing statutory powers
_Over areas of service, both expressed and

!
L I VRN

Pt Gt S LA,

implied, are sufficiently broad to constitute
an insurmountable obstacle to the validity
of a service area agreement between regu-
lated utilities, which has not been approved
by the commission. This, of course, is
the position taken by the commission itself,
in its order approving this very agreement.
Said the commission,

“In the exercise of [its] jurisdiction
the Commission i3 specifically author-
ized to require repairs, improvements,
additions and extensions to the plant
"and equipment of any public utility
reasonably necessary to promote the
convenience and welfare ¢f the public
and secure adequate service or facili-
ties for those reasonably entitled there-
to. Obviously, any agreement hetween
two gas utilities which has for its pur-
“pose the establishing of service areas
between the utilities will, in effect, lim-
it to some extent the Commission’s
power to require additions and exten-
sions to plant and equipment reasom-
ably necessary to secure adequate serv-
ice to those reasomably entitled there-
to. In our opimion, such a limitation
can have no validity without the ap-
proval of this Commission.”

[6,7] By substantially the same reason-
ing, we also conclude that the commission
has..adequate implied authority_under Ch.
366 to validate such agreements as the one
before us. Indeed, we agree with the North’
Carolina court that the practical effect of
such approval is to make the approved con-
tract an order of the commission, binding
as such upon the parties. Duke Power Co.
v. Blue Ridge Elec. Membership Corp., 253
N.C. 596, 117 S.E.2d 812, 817 (1961). More-
over, as did the district court of appeal, we
reject the notion of any such distinction
between express and implied statutory au-
thority as posited by the chancellor., The
powers of this and similar agencies include
both those expressly given and those given
by clear and necessary implication from
the provisions of the statute. State ex rel.

A 023
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Wells v. Western Union Tel. Co., 1928,
96 Fla. 392, 118 So. 478. Neither category
is possessed of greater dignity or effect.

[8] The remaining question relates to
the district court's application of Rule 3.5
FT.AR. We agree with the interpretation
that the rule forbids appellant’s including
as a cross-assignment of error the chan-
cellor's refusal to rule upon the asserted
invalidity of the serviece area agreement
under federal law. At most, this would
have bgen but another ground for the de-
cree éntered.

Since this ground of decision has not
been adjudicated, it remains available as
the basis for further proceedings if peti-
tioner desires to bring them.

For the foregoing reasons the decision of
the District Court of Appeal, Third Dis-
trict, is affirmed.

THORNAL, C. J., and THOMAS and
CALDWELL, JJ., concur.

ERVIN, J., dissents with opinion.

ERVIN, Justice (dissenting).

I respectfully dissent. Among the sev-
eral powers prescribed in F.S. Chapter 366,
F.5.A., for the Florida Public Service Com-
mission to exercise in regulating gas com-
panies, I do not find that the Commission is
given the power to fix by certificate of ne-
cessity, franchise or other directive the ter-
ritory or area in which any of such com-
panies may furnish service to consumers.
‘Since this power is not expressly given, I
do not believe it should be implied. Cf,,
Radio Telephone Communications, Inc., v.
Southeastern Tel. Co., Fla,, 170 So0.2d 577;
Coast Cities Coaches, Inc., v. Dade County,
Fla., 178 So.2d 703, opinion filed July 7,
1963.

In our free enterprise system govern-
mental officials and agencies should not
undertake to regulate competing businesses
unless the statutes in the clearest and most
unmistakable language provide the regula-
tion is necessary to the public interest
This is particularly true where the regula-
tion interferes with the territorial extent to
which businesses may extend their com-
petitive services.

A 024 '
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dispute is between two parents, where both
are fit and have equal rights to custody,
the test involves only the determination of
the best interests of the child. When the

- custody dispute is between a natural par-

ent and a third party, however, the. test
must include consideration of the right of &
natural parent “to enjoy the custody, fel
Jowship and companionship of his offspring
.. This is a rule older than the common
law itself.” State ex rel. Sparks 7. Reeves,
97 So.2d 18, 20 (F1a.1957) In Reeves we
nheld that in such 2@ circumstnace, custody
<hould be denied to the natural parent only
when such an award will, in fact, be detri-
mental to the welfare of the child. We
explained what would constitute detriment
to the child and approved a temnporary
grant of custody to the grandparents be-
cause of the father's temporary inability to
care for the children after the mother’s
death. We cautioned, however, that the
father would be entitled to custody once his
ability to care for the children was estab-
lished. Id. at 20-21.

[3,4] In the instant case, the district
court remanded with directions that the
trial court award custody to the natural
father and correctly stated that there is

strong public policy which exists in this

state in favor of the natural family unit

...[and]2 natural parent of 2 child born

out of wedlock should be denied custody

only where it 1s demonstrated that the
parent is disabled from exercising custo-
dy or that such custody will, in fact, be
detrimental to the welfare of the child.
429 So.2d at 703-04 (footnote and citation
omitted). We agree with this statement of
the law and find the opinion of the district

TS

court is fully conais.ani ¥ 0 7o B o
of this Gourt. To hold otherwise would
permit improper govemmental interference
with the rights of natural parents who are
found fit to have custody of and raise their
children.

The district court in the instant case rec-
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the appropriate test to determine the custo-
dy rights of 2 natural parent as opposed to
the rights of 2 third party. We do not
disapprove the result in Singleton because
the facts of that case aré distinguishable.
We observe that the children in Singleton
had resided almost exclusively in the
grandparent’s home for six years prior to
the natural mother’s death. In addition, it
appears that the natural father in Single-
ton had virtually no involvement with the
children during that time. We recognize
that the First District Court of Appeal, in
Pape v. Pape, 444 S0.2d 1058 (Fla. 1st DCA
1984), recently receded, in part, from its
decision in Singleton.

Accord‘mgly; we fully approve the dis-
trict court opinion in the instant cause.

It is so ordered.

and ADKINS, ALDER-

BOYD, CdJ.
EHRLICH and

MAN, McDONALD,
SHAW, JJ., concur.

© E KEY NUMBER SYSTEM
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POLE COUNTY, Appeliant,
o

FLORIDA PUBLIC SERVICE
COMMISSION, et al.,
Appellees,

LEON COUNTY, Appellant.

v

FLORIDA PUBLIC SERVICE
COMMISSION, et al,
Appellees.

Nos. 63875, 63892.
Supreme Court of Florida.
Dec. 6, 1984

ognized apparent conflict with Singleton

on the issue of 2 natural parent’s right to
custody of a child, Singleton is disap-
proved to the extent that it did not address

Counties challenged rule of Public Ser-
vice Commission which allowed municipa!
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electric utility to impose surcharge on resi-
dents outside municipality equal to service
tax imposed on customers within corporate
limits. The Supreme Court, Overton, J.,
held that: (1) Commission had authority
and jurisdiction to adopt the rule; (2) rule
did not authorize municipality to impose a
tax on nonresidents in violation of due pro-
cess or equal protection clauses of United
States Constitution or state due process
clause, and (3) findings of Commission
were’ supported by competent, substantial
evidence.

Affirmed.
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1. Public Utilities €120

Public Service Commission has no au-
thority to regulate specific dollar amounts
charged for a specific service.

2. Electricity_@bllﬁ(l)

Public Service Commission had juris-
diction and authority to issue rule allowing
municipal electric utilities to impose a sur-
charge on customers outside their corpo-
rate limits equal to service tax imposed on
- customers within limits because rule oper-
ated to regulate “rate structure,” as op-
posed to rates.

3. Electricity ¢=11.3(1)

Public Service Commission has jurisdic-
tion and authority to regulate the “rate
structure” of municipal electric utilities, as
opposed to their “rates”; “rates” refers to
the dollar amount charged for a particular
service or established amount of consump-
tion while “rate structure” refers to the
classification system used in justifying dif-
ferent rates.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Constitutional Law &=242, 298(7)

Rule of Public Service Commission au-
thorizing municipal electric utility to im-
Pose surcharge on customers outside mu-
nicipality equal to service tax imposed on
Customers within corporate limits did not
violate due process or equal protection
clauses of United States Constitution or
due process clause of State Constitution

approve the dis-
instant cause,

INS, ALDER- “g
HRLICH and i

. -

ppellant,
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SERVICE

I et al,

.. Appellant,
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iet al.,
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POLK COUNTY v. FLORIDA PUBLIC SERVICE COM'N Fla.
Clte as 460 S0.2d 370 (Fla. 1984)
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because surcharge resulted in equality of
rates charged all customers and persons
challenging imposition of the charge were
entitled a public hearing, regardless-of the
amount of the surcharge. U.S.C.A. Const.
Amend. 14, West’s F.S.A. Const. Art. 1,
§9

5. Electricity &11.3(7T)

The Supreme Court, in its review of
Public Servv'f‘e Commission rule on sur-
charge imposed by municipal electric utility
would not reweigh or reevaluate evidence
presented to Commission, but examined the
record to determine whether findings sup-
porting rule were supported by competent,
substantial evidence.

Irvin 8. Cowie, Monte J. Tillis, Jr., Mark
F. Carpanini and Dawn Grant Kahre, Bar-
tow, for Polk County.

F.E. Steinmeyer, I1I, County Att:y and
0. Earl Black, Jr., Asst. County Atty., Tal-
lahassee, for Leon County.

William 8. Bilenky, Gen. Counsel and
Paul Sexton, Associate Gen. Counsel, Talla-
hassee, for Florida Public Service Commis-
sion.

Roy C. Young and Claire A. Duchemin of
Young, van Assenderp, Varnadoe & Ben-
ton, Tallahassee, for Orlando Utilities Com-
mission and City of Lakeland.

Frederick M. Bryant of Moore, Williams
& Bryant, Tallahassee, and Davisson F.
Dunlap, Jr. of Pennington, Wilkinson &
Dunlap, Tallahassee, for City of Tallahas-
see. :

Ann Carlin, Office of the City Atty.,
Gainesville, amicus curiae for City of
Gainesville and joins in brief of appellees,

Frederick M. Bryant and Davisson F.
Dunlap, Jr. of Pennington, Wilkinson &
Duniap, Tallahassee, amicus curiae for City
of Moore Haven, City of Wauchula, Lake
Worth Utilities Authority, City of Blounts-
town, City of Alachua and City of Bushnell
and joins in brief of appellees.
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OVERTON, Justice.

These consolidated cases are before us
on petitions for review of action of the
Florida Public Service Commission. We
have jurisdiction. Art. V, § 3(b)(2), Fla.
Const. '

The question presented concerns the va-
lidity of Florida Administr'ativeJCode Rule
25-9.525." The rule, adopted 13;7 the Public
Service Commission after givifig proper no-
tice and conducting public hearings, per-
mits a municipal electric utility to impose a
surcharge on customers outside of its cor-
porate limits equal to the service tax im-
posed on customers within its corporate

" limits. Appellants challenge the rule on

three grounds and allege that: (1) the rule
is beyond the jurisdiction and authority of
the Public Service Commission; (2) the rule
improperly authorizes a municipality to im-
pose a tax on persons beyond its corporate
limits; and (3) the action of the commission
in adopting the rule is not supported by
competent, substantial evidence. For the
reasons expressed below, we reject each of
these contentions and find that the commis-
sion acted properly and within its pre-
scribed authority in adopting the rule.

[1-3] The appellants, Polk and Leon
Counties, first contend that the rule is be-
yond the authority and jurisdiction of the
commission. Appellants argue that the
rule represents an attempt by the Public
Service Commission to regulate the dollar
amounts charged by municipal utilities, and
that this constitutes an invalid regulation
of utility rates. We disagree with this
characterization. It is true that the com-
mission has no authority to regulate specif-
ic dollar amounts chicgii for a specific
service. (ity of Tallahassee v. Mann, 411
S0.2d 162 (F1a.1981); Amerson v. Jackson-

*25-9.525 Municipal Surcharge on Customers
Outside Municipal Limits.

(1) The provisions of Rule 25-9.52 notwith-
standing, a munijcipal electric wtility may im-
pose on those customers outside of its corporale
limits-a surcharge equal to the public service tax
charged by the municipality within its corporate
limits. To be equal to the tax, the surcharge

* shall apply to the same base, at the same rate, in
the same manner and to the same types of
customers as the tax. The surcharge shall not
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mlle Electric Authority, 362 So.2d 433
(Fla. 1st DCA 1978). We find, however,
that the rule in question operates to regu-
late “rate structure” and is, therefore,
within the jurisdiction and é.uthority of the
commission. As we stated in Mann,
there is a clear distinction between
“rates” and “rate structure” though the
two concepts are related. “Rates” re-
fers to the dollar amount charged for a
particular service or an established

amount of consumption. Rate structure..

refers to the classification system used
in justifying different rates.

411 S0.2d at 163 (citation omitted).

The rule in this case regulates only the
relative rate levels charged to different
classes of customers. It mandates that, if
a public service tax is levied by a municipal-
ity on utility customers residing in the mu-
nicipality limits, the municipality may im-
pose an equivalency surcharge upon munic-
pal eleetricity customers residing outside
of the municipality. The rule does not
mandate a surcharge and does not set the
dollar amount of a surcharge if one is, in
fact, imposed. Thus, it is clear that the
rule regulates rate structure.and not rates.

* This holding is consistent with our recent
decision in a related case, City of Tallahas-
see v. Public Service Commission, 441
S0.2d 620 (Fla.1983). In that case we af-
firmed an order of the commission which
required the city to eliminate a fifteen per-
cent surcharge imposed on non-resident
utility customers. The commission deter-
mined that the surcharge was not justified
and ruled that a city could impose an out-
of-city surcharge equal to the inity sur-
charge. We agreed and found that “such a

result in & payment by any customer for servic-
es received outside of the city limits in excess of
that charged a customer in the same class with-
in the city limits, including the public service
tax.

(2) Each municipal electric utility seeking to
impose a surcharge on customers outside of its
municipal limits shall provide written documen-
tation to the Commission demonstrating compli-
ance with the terms of this rule.
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Clte as 460 So.2d 373 (Fla. 1984)

surcharge would not be unduly discrimina-
tory.” Id. at 624.

[4] Appellants’ second claim a]leges
that the rule authorizes a municipality to
impose a tax on non-residents in violation
of the due process clauses of the constitu-
tions of the State of Florida and the United
States and the equal protection clause of
the gonstitution of the United States. We
re;ect this contention. This Court, in up-
holding an analogous surcharge authorized
by section 180,191, Florida Statutes (1973),
held that a twenty-five percent surcharge

"on non-resident municipal water customers

was not unreasonable, discriminatory, or
unconstitutional. Moame v. City of Cocoa,
299 S0.2d 422 (F1a.1976). The statute al-
Jowed the twenty-five percent surcharge,
but limited the rates charged non-residents
to not more than fifty percent in excess of
the rates charged residents. A public hear-
ing on the rates charged was required only
if the surcharge exceeded twenty-five per-
cent. We find that the surcharge authoriz-
ed by the rule in the instant case is much
more reasonable than the one authorized
by section 180.191. The rule provides for a
more equitable surcharge and results in
equal overall charges to both residents and
non-residents, Moreover, persons challeng-
ing the imposition of the surcharge are
entitled to a public hearing, regardless of
the amount of the surcharge. In addition,
application of the “end-result” test to the
rate structure authorized by this rule re-
sults in equality of rates charged all cus-
tomers. See General Telephone Co. v
Carter, 115 So0.2d 554 (F1a.1959).

{31 Appellants’ third claim that the ac-
tion of the commission is not supported by
competent, substantial evidence, revolves
around alleged deficiencies in the commis-
sion’s economic impact statement which
was submitted in support of the rule. We
have previously held that this Court will
not reweigh or re-evalvate the evidence
Presented to the commission, but should
only examine the record to determine
Whether the order complained of complies
with essential requirements of law and
whether the agency had available compe-

tent, substantial evidence to support its
findings. Carter at 557. We find that the
commission had available for its considera-
tion the requisite evidence to’ adopt the
rule.

Accordingly, the order of the commission
is affirmed.

It is so ordered.

and ADKINS, ALDER-
EHRLICH and

BOYD, CJ.,
MAN, McDONALD,
SHAW, JJ., concur.
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Morris Lee MILLER, Petitioner,

v.
STATE of Florida, Respondent.

No. 64505,
Supreme Court of Florida.
Dec. 6, 1984.

After being charged in information
with second-degree murder, defendant was
convicted in the Circuit Court, Broward
County, LeRoy H. Moe, J., of attempted
second-degree murder, his punishment be-
ing enhanced for use of firearm, and he
appealed. The District Court of Appeal,
438 S0.2d 88, Hurley, J., affirmed, and de-
fendant applied for review. The Supreme
Court, Alderman, J., held that defendant’s
sentence could be enhanced for conviction
of a necessarily lesser included felony, un-
der statute allowing reclassification of felo-
ny to a higher degree for defendants
“charged with a felony.”

District court decision approved.

Overton, J., concurred specially with
an opinion.
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UTILITIES COM’N OF NEW SMYRNA BEACH v. FLA. PSC Fla. 731
Clte as 469 S0.2d 731 (Fla. 1985)

UTILITIES COMMISSION OF the
CITY OF NEW SMYRNA
BEACH, Appellant,

Y.

FLORIDA PUBLIC SERVICE
COMMISSION, Appellee.

No. 64147.
+i  Supreme Court of Florida.

March 21, 1985.
Rehearing Denied June 18, 1985.

Appeal was taken from a decision of
the Public Service Commission which disap-
proved a proposed territorial agreement on
electric service between a city utilities com-
mission and a utility. The Supreme Court,
McDonald, J., held that the Public Service
Commission erred in refusing to approve

the territorial agreement as contrary to .

public interest, where the final order found
that the agreement served the public inter-
est in all areas except for one group of
customers transferred but the Commission
concluded that the benefit to those custom-
ers was too remote and unsubstantial to
justify the customer transfer.

Reversed and remanded.
Alderman and Shaw, JJ., dissented.

1. Compromise and Settlement =3

Legal system favors settlement of dis-
putes by mutual agreement between con-
tending parties.

2. Electricity <=8.1(2)

General rule that legal system favors
settiement of disputes by mutnal agree-
ment applies with equal force in utility
service agreements between and among ru-
ral electric cooperatives, municipal electric
utilities and other electric utilities under
jurisdiction of Public Service Commission.
West's F.S.A. § 366.04(2)(d).

3. Electricity €=8.1(2)
. Public Service Commission should base
Its decision to approve utility service agree-

ments between and among rural electric
cooperatives, municipal electric utilities and
other electric utilities under its jurisdiction
on effect territorial agreement will have on
all affected customers in formerly disputed
territory, not just on whether customers
transferred from one utility to another will
benefit. West's F.8.A. § 366.04(2)(d).

4. Electricity ¢=8.1(2) _

For Public Service Commission Ap-
proval, any customer transfer in proposed
territorial agreement between and among
rural electric cooperatives, municipal elec-
tric utilities and other electric utilities must
not harm public; Public Service Commis-
sion has responsibility to insure that terr-
torial agreement works no detriment to
public interest. West's F.5.A. § 366.-
04(2)(d).

5. Electricity ¢8.1(2)

Where agreement settling territorial
dispute between city utilities commission
and electric utility served public interest in
all areas except one group of customers
transferred from utility to city, Public Ser-
vice Commission’s determination that bene-
fit to transferred customers was too re- -
mote or unsubstantial did not justify PSC
refusal to approve territorial agreement as
contrary to public interest. West's F.S.A.
§ 366.04(2)d).

Davisson F. Dunlap, Jr. of Pennington,
Wilkinson & Dunlap, and Frederick M.
Bryant of Mecie, Williams & Bryant, Talla-
hassee, for apnellant,

William 8. Bilenky, Gen. Counsel and
Carrie J. Hightman, Associate Gen. Coun-
sel, Tallahassee, for appellse.

McDONALD, Justice.

This case is before us on a direct appeal
from a final order of the Florida Public
Service Commission (PSC) which disap-
proved a proposed territorial agreement on
electrie service between the Utilities Corn-
mission of the City of New Smyrna Beach
(city) and Florida Power & Light (FP & L).
We have jurisdiction. Art. V, § 3(b)2),
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Fla. Const. The issue invaived in this ap-
_ peal is whether the PSC applied the proper

standard in disapproving the territorial
agreement. We find that it did not and
reverse the order.

The city and FP & L disagreed over the
provision of electriz serviees in tpe area
surrounding the city. The PSQ held 2
hearing on this dispute and entered an or-
der dividing the disputed territory. The
city appealed that order to this Court in
case no. 61,308. While the appeal was
pending, the city and FP & L agreed to
settle the territorial dispute. This Court
relinquished jurisdiction in case no. 61,308
and remanded to the PSC for consideration
of the proposed territorial agreement.

On remand the PSC issued a preliminary
order approving the proposed territorial
agreement as being in the best interest of
the public. The approval order would be-
come final unless adversely affected per-
sons petitioned the PSC for a formal pro-
ceeding. A group of utility customers, ob-
jecting to the transfer of customers in an
area known as South Beach from FP & L
to city electric service, petitioned for a for-

mal proceeding. The PSC retused to ap-

prove the territorial agreement without a
hearing, and this Court rejected the city's
request for mandamus against the PSC.
The PSC held hearings on the territorial
agreement and then denied approval be-
cause transferring the South Beach area
electric service from FP & L to the city
would result in no substantial economie,
reliability, or safety benefits to those af-
fected customers. It did not say that any-
one would be harmed by the agreement.

The PSC has jurisdiction “[tJo approve
territorial agreements between and among
rural electric cooperatives, municipal elec-
tric utilities, and other electric utilities un-
der its jurisdiction.” § 366.04(2)(d), Fla.
Stat. (1983). This Court has stated that the
PSC’'s -power to approve territorial agree-
ments and resolve territorial disputes does
not constitute an unlawful delegation of

* The PSC agreed to approve the territorial agree-
ment if the parties would resubmit it without

A
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legislative authority because the PSC ig
guided in such cases by a statutory man-
date to avoid “further uneconomic duplica-
tion of generation, transmission, dnd distri-
bution facilities.”  Gainesville-Alachua
County Regional Electric, Water & Sewer
Utilities Board v. Clay Electric Coop.,
Inc., 340 So0.2d 1159, 1162 (F1a.1976), quot-
ing from § 366.04(3), Fla.5tat. (1975). We
do not see how these objectives are served
by the PSC requirement as expressed in
this case that certain customers must re-
ceive substantial benefits before a territorn-
al agreement will be approved.

(1-3] The legal system favors the set-
tlement of disputes by mutual agreement
between the contending parties. This gen-
eral rule applies with equal force in utility
service agreements. Territorial agree
ments by public utilities have been ap-
proved because they serve both the inter-
ests of the public and the utilities by mink-
mizing unnecessary duplication of facilities
and services. Storey v. Mayo. 217 $So0.2d
304 (Fl2.1968), cert. denied, 395 U.S. 909,
89 S.Ct. 1751, 23 L.Ed.2d 222 (1969). The
substantial benefit test used by the PSC in
this case runs directly counter to the princi-
ple favoring settlement of utilities’ territo-
rial disputes. The PSC order on appeal
focuses almost exclusively on the lack of
substantial benefits to those customers in
the South Beach area, rather than address-
ing the merits of the territorial agreement
as a whole.® The PSC should base its
approval decision on the effect the territori-
al agreement will have on all affected cus-
tomers in the formerly disputed territory,
not just whether transferred customers
will benefit.

[4] We do not relegate the PSC to 8
“rubber stamp” role in approving territori
al agreements. The PSC has the responsk
bility to ensure that the territorial agree-
ment works no detriment to the public in-
terest. We find this situation analogous to
that in transfer of utility asset cases,
where other courts have held that the pub

the South Beach area customer transfer.
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STATE v. JENKINS

Fla. 733

Clte as 469 So2d 733 (Fla. 1985)

lic need not be benefited by the transfer 50
long as the public suffers no detriment
thereby. E.g., Pacific Power & Light Co.
». Federal Power Commission, 111 F.2d
1014 (9th Cir.1940); Montgomery County
. Public Service Commission, 203 Md. 78,
08 A.2d 15 (1953); Electric Public Utilities
Co. v. West, 154 Md. 445, 140 A. 840 (1928).
For PSC approval, any customer transfer
in a ppoposed territorial agreement must
not harm the public.

[5] Applying the no-detriment test to
the facts of this case, we find the PsSC
erred in refusing to approve the territorial
agreement as contrary to the public inter-
est. The PSC’s final order found the terri-
torial agreement served the public interest

in all areas except for the South Beach

customer transfer. The PSC recognized
that the South Beach transfer would result
in increased reliability and economic sav-
ings, but found those benefits too remote.
or unsubstantial to justify the customer
transfer. This substantial benefit require-
ment imposed on the South Beach transfer
created an unnecessary burden on the set-
tling uulities. The agreement 2s a whole
contained no detriment to the public and
should have been approved. Accordingly,
we reverss the PSC order on appeal and
remand for entry of an order approving the
territorial agreement as proposed.

it is so ordered.

BOYD, C.J., and ADKINS, OVERTON
and EHRLICH, JJ., concur.

ALDERMAN and SHAW, JJ., dissent.
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STATE of Florida, Appellant,
Y. )
Perry Lamar JENKINS, Appelfee.
No. 65810.

Supreme Court of Florida.

April 4, 1985.
Rehearing Denied June 17, 1985.

State appealed from order of the Cir-
cuit Court, Suwannee County, Royce Ag-
ner, J., dismissing four counts of a eriminal
indictment charging county property ap-
praiser with official misconduct. The Dis-
trict Court of Appeal, Ervin, C.J., 454 So0.2d
79, affirmed, and State appealed. The Su-
preme Court held that statute subsection
proscribing official misconduet in knowing-
ly refraining or causing another to refrain
from performing duty imposed upon him
by law is unconstitutionally vague and sus-
ceptible to arbitrary application.

Affirmed.

Overton, J., concurred specially and
filed opinion. _

Alderman and McDonald, JJ., dissent-
ed.

1. Officers and Public Employees ¢=121
Statute subsection proscribing official
misconduct in knowingly refraining or
causing another to refrain from performing
duty imposed upon him by law is unconsti-
tutionally vague and susceptible to arbi-
trary application. West's F.5.A. § 839.-
25(1)a). ;

9. Administraiive Law and Procedure
@417 .
Agency rules and regulations duly pro-
mulgated under authority of law have ef-
fect of law.

Jim Smith, Atty. Gen. and Wallace E.
Allbritton and Michael J, O'Bringer, Asst
Attys. Gen., Tallahassee, for appellant.
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For purposes of this subsection, “natural gas utili-
s any utility which supplies natural gas or manu-
0 gas or liquefied gas with air admixture, or simi-
Qus substance by pipeline, to or for the public
des gas public utilities, gas districts, and natu-
ulllities or municipalities or agencies thereof.
Any customer shall be given an opportunity to
oal or written communications in commission
PPangs to approve territorial agreements or resolve
disputes. If the commission proposes to con-
N material, then all parties shall be given an
Ry % to cross-examine or challenge or rebut it.
SSlantially affected customer shall have the right
Beoone in such proceedings.

o 1o approve territorial agreements between and.

(5) The commission shall further have jurisdiction
over the planning, development, and maintenance of a
coordinated electric power grid throughout Florida to
assure an adequate and reliable source of energy for
operational and emergency purposes in Florida and the
avoidance of further uneconomic duplication.of genera-
tion, transmission, and distribution facilities.

(6) The commission shall further have exclusive
jurisdiction to prescribe and enforce safety standards
for transmission and distribution facilities of all pubtic
electric utilities, cooperatives organized under the Rural
Electric Cooperative Law, and electric utilities owned
and operated by municipalities. In adopting safety
standards, the commission shall:

(a) Adopt the 1984 edition of the National Electrical
Safety Code (ANS! C2) as initial standards; and

(b) Adopt, after review, any new edition of the
National Electrical Safety Code (ANS! C2).

The standards prescribed by the current 1984 edition of
the National Electrical Safety Code (ANSI C2) shall con-
stitute acceptable and adeguate requirements for the
protection of the safety of the public, and compliance
with the minimum reguirements of that code shall consti-

‘tute good engineering practice by the utilities. The

administrative authority referred to in the 1984 edition of
the National Electrical Safety Code is the commission.
However, nothing herein shall be construed as super-
seding, repealing, or amending the provisions of s.
403.523(1) and (109,

(7¥a) By July 1, 1980, the commission shall make a
determination as to the cost-effectiveness of requiring
the instaliation of underground electric utility distribution
and transmission facilities for all new construction, and
for the conversion of overhead distribution and transmis-
sion facilities to underground distribution and transmis-
sion faciiities when such facilities are replaced or relo-
cated. In making such determination the commission
shall consider the total cost involved including, but not
limited to, the overall cost of accidental electrocutions
and temporary and permanent disabilities to both the
utility employees and others; vehicular accidents involv-
ing distribution and transmission facilities; ascertainable
and measurable costs of agverse health effects; the dif-
farential between the rights-of-way required for under-
ground versus overhead utilities; the cost differential
due to the efimination of wee-trimming requirements:
the cost differentials between underground and over-
head utilities to be expected from repairing storm dam-
age, as well as the incurred loss to the orivate sector as
a result of outages due to storm damage; anc costs of
associated insurance, attorney's fees; and leg:. settle-
ments and costs. Further, in making its deterrmination,
the commission shall survey the experiences of other
states and utilities operating outside of Florida with
respect to the cost-effectiveness of underground utili-
ties. Upon a finding by the commission that the installa-
tion of underground distribution and transmission facili-
ties is cost-effective, the commission shall require slec-
tric utilities, where feasible, to install such facilities.

(b) The commission shall, by July 1, 1990, make a
determination as to the cost-effectiveness of converting
existing overhead electric distribution and transmission
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Supp. NO. 166 ELECTRIC SERVICE CHAPTER 25-6 :

25-6.016 Maps and Records.
(1) Each utility shall keep and, upon request, provide the commission with an
adequate description or maps defining the territory it serves.

(2) Each utility shall maintain primary maps, records, diagrams O drawings
showing the jocation of its major units of operating property-
Specific Authority: 366.05(1), F.S.
Law Implemented: 266.05(1), F.5.
History: Amended 7/29/69, formerly 25-6.16.

ofds. AS required by the Commission, each utility shall

25-6.017 Operating Rec
records and such other details of plant operation as may

keep appropriate operating.r
be necessary Lo gubstantially reproduce its operations for use in statistical and

analytical studies for regulatory purposes.
specific Authority: 366.05(1), F.S.

1.aw Implemented: 366.05(1), F.S.

History: New 7/29/69, formerly 25-6.17.

25-6.018 Records of Interruptions and Commission Notification of threats to
Bulk Power Supply Integrity or Major Interruptions of Service.

(1) Each utility shall keep a record of all major and/or prolonged
interruptions to services affecting an entire community or & substantial portioen
of a community. such record shall ahow cause for interruption, date, time
duration, remedy: and steps taken tO prevent recurrence, where applicable. i

(2) The commission shall pe notified as soon as practicable of: ;

(a) any action to maintain bulk power sSupply integrity by: _ '
£s to the public to reduce the consumption of electricity for

1. reques
emergency firm customer load reduction purpoSes.
2. reducing voltage which affects firm customer load.
3. reducing firm customer loads by manual switching, operatiocn of

automatic joad-shedding devices, oI any othexr means except under direct load

management programs as approved by the Commission.

(b) any loss in service for 15 minutes ox more of bulk electric power supply

to aggregate firm customer loads exceeding 200 megawatts. '
(¢) any bulk power supDly malfunction or accident which constitutes an unusual :

threat to bulk power supply integrity. The utility shall file a complete report :

with the Commission of steps taken to resume normal operation or restore service

and prevent Irecurrence, where applicable, within 30 days of return to normal

operation unless impracticable, in which event the commission may authorize an

extension of time.

(3) Each utility with interruptible OX curtailable rate schedules shall

provide a report to the commission of customer interruptions and curtailments for
each applicable rate schedule for those months when interruptions oQCCUr. The
report should inelude the names of the customers interrupted or curtailed, the
reason for interruption or curtailment, the date, time, and duration of the
interruption or curtailment and amount of load shed. For utilities with optienal
billing provisions which provide for the utility to purchase powez from another
utility and supply it directly to the interrupted oY curtailed customer, the
utility shall provide 2 report to the commission indicating the name of the
customer, the source, date, time, and amount of purchase in megawatt hours and cost
per megawatt hour for those months when purchases 4are made under the optional
pilling provision. Reports of customer interruptions or curtailments are not

required when done under direct load management programs as approved Dby the
Commission.

specific Authoxity: 366.05(1), F.S.

Law Implemented: 366.03, F.5.

History: Amended 7/29/69, 4/13/80, formerly 25-6.18.
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25-6.0440 merritorial Agreements for Electric Utilities.
(1) All rerritorial agreements between electrlc utilities shall be submitted
to the Commissicn for approval. Each territorial agreement shall clearly identify
the geographical area to be served by each utility. The submission shall include:
(a) a map and a written description of the area, (b) the terms and conditions
pertaining to implementation of the agreement, and any other terms and conditions
pertaining to *the agreement, (c} the number and ¢lass of customers to be
transferred, (d) assurance that the affected customers have been contacted and the
difference in rates explained, and (e) information with respect to the degree of
acceptance by affected customers, i.e., the number in favor of and those copposed
to the transfer. Upon approval of the agreement, any modification, changes, or
corrections to this agreement must pe approved by +his Commission.

(2) standards for1jApproval. In approving territorial agreements; the

Commission may consider, but not pe limited to consideration of:

(a) the reasonableness of the purchase price of any facilities being

rransferred;
(b} the reasonable 1ikelihood that the agreement, in and of itself, will not

cause a decrease in the reliability of electrical service to the existing or future

ratepayers of any utility party to the agreement; and
(c) the reasonable 1ikelihood that the agreement will eliminate existing ©r

potential uneconomic duplication of facilities.
(3) The Commissicon may require additional relevant information from the
parties of the agreement, 1f so warranted.

specific Authority! 366.05(1), F.S.
Law Implemented: 366.04(2), 366.04(4), 366.05(7), F-5.
History: New 3/4/90.

25-6.0441 Territorial Disputes for Electric Utilities.
(1) A rerritorial dispute proceeding may be initiated by a petition from an
on to resolve the dispute. Additicnally
the Commission may, ©n its own motien, identify fthe existence of a dispute and
order the affected parties to participate in a proceeding to resolve it. Each
atility which is a party to & territorial dispute shall provide a map and a written
description of the disputed area along with the conditions that caused the dispute.
Each utility party shall also provide a description of the existing and planned
1oad to be served in the area of dispute and a description of the type., additional
cost, and reliabilivy of electrical facilities and other utility services to be

provided within the disputed area.
(2) 1In resolving territorial disputes, the Commission may consider, but not

be limited %o consideration of:
(a) the capability of each utility to provide reliable electric service within
the disputed area with its existing facilities and the extent to which additional

facilities are needed;
(p) the nature of the disputed area including population and the type of
gtilities seeking toO serve it, and degree of urbanizaticn of the area and its
proximity to other urban areas, and the present and reasonably foreseeable future

requirements of the area for other utility services;
(<) the cost of each utility o provide distribution and subtransmission

facilities to the disputed area presently and in the future; and

(d) customer preference if all othex factors are substantially aecual.

(3) The Commission may require additional relevant information from the
parties of the dispute if SO warranted.

specific Authority: 366.05(1), F.S5.

1,aw Implemented: 366.04(2), 366.04(4), 366.05(7), F-.S.

History: New 3/4/90.
6-32.02
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