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SYMBOLS AND DESIGNATIONS OF THE PARTIES 

Appellee, T h e  Public Service Commission, is referred to in 

this brief as the llCommission. 11 Appellant, Fort pierce utility 

Authority is referred to as l lFPUA. l l  Florida Power and Light 

Company (co-petitioner with FPUA for approval of territorial 

agreement) is ref erred as 'IFPL. 

References to the record of this proceeding are designated by 

II 18, 1992 are designated Tr. 
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STATEMENT OF THE CASE AND FACTS 

Appellee, the Florida Public Service Commission 

( l1Cornmissiongg) , adopts that portion of appellant s Statement of the 
Case and Facts found at Initial brief, p. 1-3, ending at T[2 

thereof. Appellee would add to that the following: 

The Commissiongs Notice of Proposed Agency Action issued March 

27,  1992, 92 FPSC 3:440 (1992), specified that 

Any person whose substantial interests are 
affected by the action proposed by this order 
may file a petition for a formal proceeding . 
. . [R.  2021  

Within days following issuance of the Notice, some two hundred 

protests were received by the Commission. [Customer T r .  9 3 1 '  The 

Commission also received a Joint Notice of Filing filed by Florida 

Power & Light Company ( l g F P L g g )  and appellant, Ft. Pierce Utilities 

Authority ( I1FPUAgg) indicating 316 customers opposed to the proposed 

customer transfers and two customers favoring them out of 318 

customers expressing a preference. [Customer T r .  9 4 1  

At the service hearing, held June 1, 1992, customer testimony 

was taken concerning the detrimental effects the territorial 

agreement would have. Complaints were voiced by, inter a l i a ,  some 

of the 2100 residents of North Hutchinson Island who, pursuant to 

the agreement, would be transferred from FPL to FPUAIS electric 

utility service. Their complaints are summarized in the Order 

Denying Approval of the Territorial Agreement ( I 1 O r d e r " ) ,  at p.  2,  

11. [R .  2711 

1 The Ifcustomer transcript" records the service hearing held 
June 1, 1992. 
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They include loss of conservation programs available from FPL 

but not from Ft. Pierce, the superior equipment and service of FPL 

as compared with Ft. Pierce's, inability of Ft. Pierce to handle 

additional growth, as stated by Ft. Pierce's director at a Ft. 

Pierce City Commission meeting and lack of representation on a c i t y  

utility for customers outside the city. 2 

A prominent theme voiced by protesting customers was that they 

were pleased with FPL and that their transfer to FPUA was 

unjustified because no wasteful duplication of utility facilities 

exists on North Hutchinson Island. Those customers objected to 

being used as I1pawns1' in the negotiations between FPL and FPUA. 

[Customer Tr. 20, 22, 65, 661 

The final hearing was held before the Commission on June 18, 

1992. Subsequently, the Commission issued its Order Denying 

Approval of the Territorial Agreement, which is the subject of this 

appeal. 92 FPSC 9:679 (1992). [R. 2701 While the Commission's 

Argument, i n f r a ,  addresses the contents of the Order and why the 

Court's standard of review requires its affirmance, it is necessary 

to note that the penultimate sentence in appellant's "Statement of 

the Case and Facts", Initial Brief, p .  4-5, is objectionable 

because it fails to demarcate the Commission's conclusions from 

appellant's arguments and presents the resulting ambiguity as 

"fact" - 

2 Transcript citations are found at p .  2 11 of the Order. [R. 
2711 
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its analysis to the alleged detriments of the agreement on 

provide increased reliability to all affected persons are, as a 

factual matter, appellant's conclusions, not the Commission's. 

TO the contrary, the Commission concluded that: 

[[Tlhe decision on] "whether or  not to approve a territorial 
agreement is based on the effect the agreement will have on 
all affected customers...'l [R. 2723;  

[FPUA] I1failed to sustain its burden in this proceeding to 

its existing territory, or in the territory proposed to be 
transferred." [R. 2741;  

establish its ability to provide reliable service in either 

Moreover, though the agreement would eliminate wasteful 

expenditures related to duplication of utility facilities, the 
Commission gave consideration to the fact that North 

that was subject to duplication of facilities which would cause 

such wasteful expenditures. [R .  274-5; R .  2 7 0 ;  Tr. 651 

However, it is agreed that, as appellant states, the 

interest. [R .  274-51 

SUMMARY OF THE ARGUMENT 

Agreement at issue in this appeal on three factors: 

1) Fort Pierce Utilities Authority (FPUA) failed to meet i t s  
burden to demonstrate its ability to provide reliable 
service in either its present territory or those areas t o  
be transferred to it under the agreement. 

3 
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2) A large number of customers would lose access to 
conservation programs available from Florida Power and 
Light (FPL) but not from FPUA. 

The Commission gave some consideration to the fact that 
North Hutchinson Island, the largest area to be 
transferred under the agreement, was not part of the 
disputed area and had no duplicative utility facilities. 

3 )  

The record contains competent substantial evidence that the 

rather than harmful to just a few customers. fortiori, they are 

not accurately described as mere lack of benefit to a few, t h e  test 

found insufficient in the Utilities Commission New Smvrna Beach v.  

Florida Public Commission case. Therefore, appellant's attempt in 

Section I of the Initial Brief to find error under Utilities 

Commission is unavailing. 

There is no support in the record for appellant's criticisms 

of the Commission's analysis of the conservation issue. The 

alternative suggested by appellant is itself precluded by Utilities 

Commission because it ignores the Commission's responsibility under 

that case to disapprove territorial agreements which harm the 

public interest. Moreover, appellant assumes that the testimony of 

utility witnesses should be found to outweigh the testimony of 

other witnesses, whereas the record indicates that the Cornmission 

found that the non-utility witnesses prevailed on the merits of a 

number of contested issues. The further assumption that the Court 

will now reweigh the evidence is contrary to the Court's role on 

appellate review. Contrary to appellant, the Commission had 

discretion to give some consideration to the harm caused residents 

outside the disputed area. The Commission's fact-finding, rather 

4 
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than the utilities' stipulation determined what the area of dispute 

was. 

Appellant's argument in Section I1 of the Initial Brief simply 

restates the testimony appellant believes the Commission should 

have weighed more heavily, in the hope that this Court will now 

reweigh the evidence. This is not the Court's proper role and,  

moreover, does not demonstrate that the Commission's Order was 

unsupported by competent substantial evidence. Since the record 

contains such evidence the Commission's Order must be affirmed. 

Moreover, FPUA's own witness, on cross-examination, provided 

competent, substantial evidence that the elaborate improvement 

plans testified about at length to demonstrate reliability were not 

approved by FPUA, discussed with the other utility involved, 

demonstrated to be feasible or permittable, or warranted absent 

growth. The Court's role on appeal is not to reweigh this 

evidence, 

Appellant's request that the Court consider whether a 

comparison of residential and commercial conservation programs 

might mitigate the Commission's findings that the loss of 

conservation programs to 2100 transferred customers was a public 

detriment again asks the Court to reweigh and re-evaluate the 

evidence, but does not challenge the relevant fact that the 

Commission's Order is based on competent, substantial evidence and 

must, therefore, be affirmed. 

The record and Order demonstrate that the Commission's 

decision denying the territorial agreement considered and balanced 

5 
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the benefit to all residents of resolving the dispute as against 

the detriments of the agreement to the public interest. Therefore, 

appellant has failed to demonstrate any error by the Commission 

under the Utilities Commission no detriment test. 

ARGUMENT 

I. The Commission's Order Properly Comports With This Court's No 
Detriment Test And Is Supported By Competent, Substantial 
Evidence 

The Commission concurs in the background argument contained in 

the Initial brief, p. 8-10. To that should be added, however, 

citation to the seminal case of City Gas v. Peoples Gas System, 

Inc., 182 So. 2d 429 (Fla. 1965). Therein, this Court not o n l y  

affirmed Commission Order No. 3051, cited by appellant, Initial 

Brief, p.  9, but a l so  held that a utility territorial agreement is 

a nullity unless approved by this Commission. 182 So. 2 d  a t  4 3 6 .  

The duality of favoring such agreements and at the same time 

requiring their close supervision by the Commission thus has a long 

history. 

A more recent manifestation of that duality in Utilities 

Commission New Smyrna Beach v. Florida Public Service Commission 

(I1Utilities Commissiong1) 469 So. 2d 731 (Fla. 1985), where the 

opinion favors territorial agreements but at the same time makes 

the Commission responsible for ensuring that such agreements w o r k  

no detriment to the public interest, is in accord with that lengthy 

evolution. Neither aspect of the duality may be slighted if the 

Commission is to follow the Court's teachings prope r ly  in this 

area. 

6 
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On p. 12 of the Initial Brief, appellant asserts that the 

Commission's numerical comparison [R. 2751 is incorrect, but offers 

no different numbers or support in the record f o r  its criticism. 

The numerical comparison was made as a partial demonstration 

of why harm to the public interest was implicated by the 

conservation losses. Those conservation losses, in turn, formed 

but part of the total analysis on which rejection of the 

territorial agreement was premised. As demonstrated throughout 

this Brief, that analysis in its totality fully comports with the 

requirements of Utilities Commission. 

On p. 12-13 of the Initial Brief, appellant then theorizes 

that no numerical comparison could be correct, based on 

considerations regarding residential and commercial customers and 

their respective conservation programs. No citation to the record 

is made to support this speculation which should, accordingly, be 

ignored. 

At p. 13 of the Initial Brief, appellant then argues that, in 

effect, this Court should reweigh the evidence by giving greater 

weight to the testimony of the utility witnesses.' 

The Commission objects strenuously to the implication that, 
regardless of the merits, testimony of utility witnesses, 
experts, is entitled to more weight than conflicting testimony of 
citizen intervenors, aua non-experts. Any review of the record of 
this case indicates that the citizen-intervenors were judged by the 
Commission to have prevailed on the merits on issues such as 
whether North Hutchinson Island was actually part of the 
territorial dispute or merely claimed as such, or whether FPUA's 
conservation programs were likely to be of practical benefit to 
customers in comparison to what they currently have. Moreover, the 
intervenors' cross-examination on technical issues led to the 
Commissionls own cross-examination establishing that FPUA's system 
improvement planning was merely idea stage and had not been 

3 
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As the Court has stated, 

It is not this Court's function on review of a 
decision of the Public Service Commission to 
re-evaluate the evidence or  substitute our 
judgment on questions of fact. 

Citizens of Florida v. Public Service Commission, 435 So. 2d 784 
(1983) . 

Tn Polk County v. Florida Public Service Commission, 460 So. 

2d 370 (Fla. 1984), this Court also held: 

[WJe will not reweigh or re-evaluate the 
evidence presentedto the Commission, but will 
examine the record only to determine whether 
the order complained of meets the essential 
requirements law and whether the agency had 
available to it competent, substantial 
evidence to support its findings. 

Utilities Commission requires, first, that the Commission 

"should base its approval decision on the effect the territorial 

agreement will have on all affected customers in the formerly 

disputed territory, not just whether transferred customers will 

benefit. Second, the Commission must "ensure that the territorial 

agreement works no detriment to the public interest." 469 So. 2d 

at 732. 

approved, demonstrated to be feasible, permittable or warranted 
absent growth. [R. 272; Tr. 337-441 

Appellant's expectation that this Court will reweigh the 
evidence to give added weight to the utility witnesses' testimony 
is contrary to the Court's appellate role. Citizens, Polk County, 
supra. 

Moreover, it distorts the holding in Utilities Commission and 
is contrary to the spirit and purpose of Chapter 120. The 
Commission's processes are open to all affected parties and then, 
not merely as a formality. Indeed, the presiding Commissioners at 
the service hearing suggested to those present that those who c o u l d  
do so participate in the final hearing and enlist the aid of Public 
Counsel so that their positions could be advocated before the 
Commission as effectively as possible. Both suggestions were acted 
on. (Customer T r .  98-9; 101-1021 
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The first factor cited by the Commission f o r  disapproving the 

agreement was t h a t  of reliability. The Commission concluded that, 

FPUA has failed to sustain its burden in this 
proceeding to establish its ability to provide 
reliable service in either its existing 
territory, or in the territory proposed to be 
transferred. [R .  2741 

At hearing, Commissioner Clark asked FPL witness Lloyd whether 

reliability was a factor to look at to determine whether or not a 

territorial agreement was in the public interest: 

Commissioner Clark: Reliability, the effect 
on reliability would certainly be a factor? 

Witness Lloyd: Yes. [Tr. 1243 

Commissioner Clark: Let me ask you where you 
would put the ability to meet current load and 
future demand? 

Witness Lloyd: The ability to meet current 
load? 

Commissioner Clark: Yes. 

Witness Lloyd: Sufficient generating 
capacity? 

Commissioner Clark: Yes. 

Witness Lloyd: Yes. 

Commissioner Clark: And the ability to meet 
future demand in a reasonable time period, 
would that also be one of the elements in 
reliability? 

Witness Lloyd: Yes. [Tr. 125-61 

In concluding that FPUA failed to establish its ability to 

provide reliable service in either its current service area or 

those areas to be transferred under the agreement, the Commission 

addressed avoidance of a public detriment, exactly as required by 

9 
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Utilities Commission. This can in no way be explained away as a 

concern for whether only some transferred customers would be 

negatively impacted, let alone an impermissible concern with lack 

of benefits to a few transferred customers. 

The  second factor cited in the Commissionls Order was the loss 

of conservation programs to customers transferred from FPL to FPUA. 

[R .  2 7 4 1  Appellant is critical of the way the Commission balanced 

the loss to 2100 customers of their conservation programs as 

against the benefits of the agreement to all. But, the very fact 

of the balancing itself demonstrates compliance with Utilities 

Commission, whether or not appellant agrees with the result. 

Thus, Commissioner Clarkls examination of FPL witness Lloyd on 

the subject elicited the following: 

Commissioner Clark: [I] f a territorial 
agreement had the effect of reducing the 
conservation programs available to people 
affected by the territorial agreement, that 
would be a detriment? 

Witness Lloyd: To those people, yes. 

Commissioner Clark: 
in general (pause). 

What about the ratepayers 

Witness Lloyd: It seems to me that the 
programs which create conservation effects 
such as deferring the need for power plants 
would affect all customers. 

Commissioner Clark: So, assuming it met the 
ratepayer's test, or the test the Commission 
uses to determine whether or not the program 
should be implemented, t o  the extent less 
people have the opportunity to take advantage 
of that, it would be, on the whole a detriment 
to the public interest? 

Witness Lloyd: Yes, it would. 

10 
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Commissioner Clark: Both the individual 
ratepayers who don't have the opportunity to 
take advantage of it and the general body of 
ratepayers. 

Witness Lloyd: Yes. [ T r .  124-51  

It could not be more clear that the Commission, on the record 

and in its Order, has fully comported with Utilities Commission. 

In its findings concerning reliability and conservation, the 

Commission was not concerned with mere lack of benefits to a few, 

but with detriments to the public at large. Indeed, the category 

of ratepayers as a whole necessarily includes all customers in the 

formerly disputed territory. 

Utilities Commission requires that agreements which work such 

detriments to the public be disapproved. That case does not 

require that appellant's suggestions for a different balancing be 

used or permit this Court to reweigh the evidence according to 

those suggestions. Citizens of Florida, Polk County, supra. 

Finally, the Commission indicated that some consideration was 

given to the fact that North Hutchinson Island was not an area that 

was subject to duplication of facilities. To be sure, the phrase 

llsome consideration" indicates the non-dispositive nature of this 

issue. [R. 2741 

However, appellant simply ignores this finding and asserts i ts  

own "findings1' at Initial Brief, p. 11: 

The disputed area in the action below was llall 
areas outside of Fort Pierce's city limits as 
those limits existed on July 1, 1974." 

11 
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Nothing more is cited in support than appellant's stipulation 

with FPL in the Petition To Resolve Territorial Dispute filed by 

those parties. [R. 31 

However, that stipulation is not binding on the Commission. 

The Commission heard a great deal of testimony from FPUA witness 

Schindehette to the effect that North Hutchinson Island was an 

"enclave'' and thus part of the disputed area. Conflicting 

testimony was heard from intervenors to the effect that the c l a i m  

was a pretext, that North Hutchinson Island was not part of the 

dispute and had no duplicate facilities. Clearly, the Commission 

agreed with the latter analysis. [Tr. 196-9; 340-2; R. 274-51 

This issue, again, does not speak to lack of benefits to a 

few, it speaks to harm impacting a large number of people found not 

even to be in the disputed area. In Utilities Commission, the 

Court noted that the Commission did not there say that anyone was 

harmed. Utilities Commission did not require that the Cornmission 

always find that the efficiency benefits of territorial agreements 

outweigh t he  detriments to the public at large no matter how many 

residents in territory outside the disputed area are negatively 

impacted by a negotiated "swap". Not only is the harm to those on 

North Hutchinson Island not the same as mere lack of benefit, but 

harm has a l so  been found to be manifested in the form of 

conservation and reliability issues affecting all residents of the 

disputed territory. Contrary to appellant's assertion, the 

Commission had the discretion under Utilities Commission to give 

"some consideration'' to the fact that North Hutchinson Island was 

1 2  
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not part of the disputed territory and that the residents would be 

harmed by the agreement. 469 So. 2d at 7 3 3 .  

Finally, this Court should reject appellantls final point in 

Section I of the Initial Brief; i.e., that the Cornmission has 

"again required the parties to a proposed territory agreement to 

demonstrate a benefit to the public interest, directly contrary to 

the holding of Utilities Commission." Initial Brief, P. 13. 

In support of this strained assertion, appellant cites the 

Commissionls Order to the effect that the transfer of North 

Hutchinson island was not found 

to be in the public interest here. [R. 2751  

In Utilities Commission, this Court stated that 

For PSC approval, any customer transfer in a 
proposed territorial agreement must not harm 
the public. 

There is no discussion in the record of this case concerning 

lack of benefit to transferred customers under the proposed 

agreement. There is extensive discussion of harm. Added to the 

fact that Ilsorne consideration" was given to the circumstance that 

the largest number of transferred customers were located outside 

the disputed area, the finding that the transfer was not in the 

public interest related to avoiding harm, not to requiring a 

benefit. Nothing in Utilities Commission precludes the Commission 

from avoiding harm; quite the opposite. The Commission is 

precluded by that case from approving customer transfers which harm 

the public. 469 So. 2d at 7 3 3 .  On the record of this case, where 

general public harm was demonstrated regarding reliability concerns 

13 
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and conservation program losses and some consideration was given to 

harm to residents found to be outside the disputed area, appellant 

has not identified any Utilities Commission error in the 

Commission's Order. 

11. The Commission's Findings Of Public Detriment Are Based On 
Competent Substantial Evidence. 

As noted previously, the Commission based its denial of 

approval of the territorial agreement at issue on three points: 

1) Failure of FPUA to establish its ability to 
provide reliable service in accordance with 
Rule 25-6.0440(2) (b) F.A.C. 

2 )  Losses to substantial numbers of customers of 
conservation programs thereby causing a detriment to the 
public interest as a result of the proposed agreement. 
[R. 2741 

3 )  Some consideration accorded by the Commission to the fact 
that North Hutchinson Island, w i t h  the largest number of 
transferred customers, was not part of the disputed 
territory and had no duplicate facilities. [R. 274-51  

In Part I of the Initial Brief, appellant addresses only the 

second of these points, arguing that the Commissionls numerical 

comparison of customers losing conservation programs with the 

number residing in the disputed territory was flawed and 

simplistic. 

The substitute a n a l y s i s  offered by appellant is p l a i n l y  at 

odds with Utilities Cornmission. That case held that an exclusive 

focus  on a lack of benefit to a group of transferred customers was 

insufficient grounds for disapproval of a territorial agreement 

where no one was harmed by the agreement, 4 6 9  So. 2d at 7 3 2 .  

Appellant's theory is apparently that the Commission lacks 

discretion to conclude that harm to a smaller group of customers 

14 



than the total number in the disputed area ever outweighs the 

benefits to all the customers in the disputed area of the 

Initial Brief, p. 13. elimination of duplicate facilities. 

Clearly, appellant is wrong. Under Utilities Commission, the 

r, 

T h e  mere fact that the Commission so concluded is enough to 
prove to appellant that the Commission never balanced these 
factors. However, as earlier cited parts of the record made clear, 
the Commission had competent, substantial evidence to support the 
conclusion that loss of conservation programs in the circumstances 
of this case was a detriment to ratepayers generally, a group which 
is necessarily inclusive of all residents in t he  disputed 
territory. So, too, was FPUA's inability to demonstrate 
reliability. P. 9-10, suDra. 

Moreover, it is also clear from the Order and the record that 
the Commission considered the benefit to residents in the disputed 
territory of the elimination of duplicate facilities, though a l s o  
giving some consideration to the fact that the largest transferred 
area, North Hutchinson Island, was not part of the disputed area 
and had no duplicate facilities. 

Thus, on p. 1 of the Order [R. 2701 , the Commission noted that 

4 

The petition stated that FPL provides electric 
service to areas in and around the corporate 
limits of Ft. Pierce and that FPUA had 
extended its service area so as to duplicate 
FPL's facilities. 

On p. 3 o f  the Order [R. 2721,  the Commission cited Rule 2 5 -  
6.0440, Florida Administrative Code, including apart (2)(c) thereof 
as to standards for approval for territorial agreements: 

c )  the reasonable likelihood that the 
agreement will eliminate existing or potential 
uneconomic duplication of facilities. 

The record as a whole, as well as the Order, demonstrates that 
this standard was considered a I1given1' in the analysis since 
neither the standard nor its appropriate function therein was ever 
disputed. This is consistent also with the fact that the 
Commission approved the territorial agreement as proposed agency 
action before the detriments were known and the Commission could 
balance them against the benefit to residents in the disputed 
territory of eliminating duplicate facilities. The mere fact that 
appellant would balance the factors differently does not 
demonstrate t h a t  t h e  balancing did not occur or that the Court may 
reweigh those factors. 
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Commission not only  has that discretion, but the duty to exercise 

it: 

For PSC approval, any customer transfer in a 
proposed territorial agreement must not harm 
the public. 

469  So. 2d at 733. 

Accordingly, appellant's argument in Section I of the Initial 

Brief did not establish error in the Commission's Order under 

Utilities Commission. Instead, it asked the Cour t  to reweigh the 

evidence according to theories which are  themselves erroneous under 

the Court's Utilities Cornmission holding. Moreover, all of this 

was in lieu of addressing the one question relevant to the standard 

of appellate review; i . e . ,  is the Commission's Order supported by 

competent, substantial evidence? 

Appellant finally addresses that issue starting on p. 15 of 

the Initial Brief. In so doing, appellant still omits the third 

point on which the Order was premised, but does discuss the 

reliability and conservation issues. This discussion fails, 

5 

however, to demonstrate that the testimony relied on in the Order 

was not competent or substantial. Instead, appellant presents 

again the testimony it prefers along with the bare assertion that 

there was no competent, substantial evidence for the Commission's 

conclusions. 

5 See, e.g. point 3 ,  p .  14, sums. As previously stated, 
the Commission totally rejects appellant's assumption that its 
stipulation with FPL rather than the Commission's fact finding 
establishes what the disputed area included. 
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A. Reliability 

Appellant's argumentation on this issue, Initial Brief, p .  15- 

18, is purely and simply another request that the Court reweigh the 

evidence, contrary to Citizens and Polk county, supra. 

The argumentation pointedly ignores the record except for the 

purpose of restating at length the testimony appellant wishes the 

Court to substitute for the improper purpose of reweighing. None 

of the argumentation addresses the relevant issue of whether the 

testimony relied on by the Commission -- as contrasted with the 
testimony appellant improperly seeks to have the Court substitute 

in a reweighing process -- was a competent and substantial 

evidentiary basis for the Commission's decision. 

Thus, appellant cites extensive expert testimony, Initial 

Brief, p. 18, that reliability was likely to increase because of, 

inter alia, elaborate plans to improve the system. However, FPUA's 

own witness provided competent, substantial evidence that those 

plans were highly uncertain. For one thing, engineering 

feasibility had not been established. [Tr. 4131 The improvement 

plans were no t  approved by the utility. [Tr. 417-181 Where those 

plans involved another utility, the other utility had not even been 

contacted about them. [ T r .  4121 Implementation of the 

improvements described was uncertain because it might be wholly 

conditioned on growth. [Tr. 414-51 These cross-examination 

responses were competent substantial evidence in support of the 

Commission's according to the remaining FPUA testimony the weight 
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that was given to it. It is improper for appellant to seek 

reweighing of it by the Court. 

On pages 16-17, appellant sets out other testimony about the 

capacity of FPUA, the transfer of FPL facilities to FPUA, 

similarities in .the two utilities' construction and an expert's 

conclusion that customer transfers would not decrease reliability. 

However, to the Commission, this testimony w a s  outweighed by 

the lack of any recordkeeping by FPUA related to i ts  reliability. 

Moreover, the issue of reliability was not only addressed by FPUA's 

testimony on the criterion of Rule 25-6.0440(2)(b), F.A.C. 

Customer testimony [Customer Tr. 61, 75, 871 raised the issue of 

FPUA's director's statement at a city commission hearing that FPUA 

could not handle additional growth. Also raised were the arguments 

that FPL was better equipped, provided better service, was superior 

on service calls, and could better fix storm damage. [Customer Tr. 

78, 79, 86, 57, 58, 631 

Appellant's claim that comparison with FPL was inapposite is 

unavailing. The Commission is, by statute, the agency responsible 

for the reliability of the grid statewide. § 3 6 6 . 0 4 ( 5 )  Fla. Stat. 

(1991). In fulfilling that function, PSC requires extensive 

periodic documentation by FPL of its reliability and moni tors  it by 

means of that documentation. Rule 25-6.018, F.A.C. If assurance 

by experts, helpful though that may be, were sufficient, the 

requirement of extensive routine documentation would be 

superfluous. 
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It was FPUA's burden to establish that no decrease of 

reliability was likely to result from the agreement. Rule 25-  

6 . 0 4 4 0 ( 2 )  (b), F.A.C. In its judgment, the Commission found bare 

assurances of expertwitnesses, without more, to be insufficient in 

this case. It is improper for appellant to seek reweighing of that 

finding of insufficiency by this Court. 

B. Conservation 

At p .  19-21 of the Initial Brief, appellant first argues that 

it is bad policy for the Commission to consider effectiveness of 

conservation programs where utility territorial agreements involve 

non-FEECA and FEECA utilities. 

While appellant is entitled to that opinion, the record 

established that loss  of conservation programs under t h e  

circumstances of this case was a public harm. Utilities 

Commission requires that the Commission consider such public 

detriments in its decision to approve or disapprove territorial 

agreements. While appellant speculates that such consideration 

Will cause many territorial agreements between non-FEECA and FEECA 

utilities to be disapproved, the fact-intensive nature of the 

analysis in this case and its complexity belie such easy 

predictability. As to this particular case, the Commission would 

respond that the outcome was not predicated exclusively on 

conservation concerns and that inclusion of the issue in the 

analysis has not been demonstrated to be bad policy. Indeed, it 

would be extraordinary and unjustified to conclude that, where the 
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issue had been raised by customers to be transferred, the 

proponents of the agreement had no duty to address it. 

That leads to appellant's next argument relevant to 

conservation, that the testimony establishes that FPUAIs 

conservation programs were adequate, though less extensive than 

FPL's. This, again, does not address whether evidence relied on by 

the Commission was competent and substantial, it merely invites t h e  

Court to reweigh the evidence and depart from the Commission's 

conclusion that the loss of these programs to 2100 customers would 

be a public detriment. 

As to appellant's commercial versus residential comparison of 

conservation programs, this particular improper invitation to the 

Court to reweigh the evidence is accompanied by appellant's 

explicit suggestion as to how the evidence should be reweighed. 

However, the Commission had competent substantial evidence to 

conclude that loss of conservation programs under the proposed 

territorial agreement would be a detriment to the public interest 

[R. 274-51.  Under the standard of appellate review, the Order, 

which is so supported in its entirety, must be affirmed. Citizens 

of Florida, Polk  County, supra. 

Finally, appellant again raises, unsuccessfully, the 

unsupported claim that the Commission improperly considered the 

interests of only a few customers and failed to consider t h e  

interests of a l l  affected customers. The Order and record 

demonstrate that this claim is baseless. It was baseless when p u t  

forward to demonstrate Utilities Commission error for the reasons 
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stated in Section I of this Brief and remains baseless for those 

same reasons. Moreover, restating the claim does not demonstrate 

that the Commission's Order is unsupported by competent, 

substantial evidence, the ostensible purpose of the argumentation 

in Section I1 of the I n i t i a l  Brief. Appellant's failure to 

demonstrate that by means of any of its argumentation requires that 

the Commission's Order be affirmed. 
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Conclusion 

The Commission's Order Denying Territorial Agreement is 

supported by competent substantial evidence and fully comports w i t h  

this Court's holding in Utilities Commission New Smvrna Beach v. 

psC. Accordingly, it should be affirmed. 

Respectfully submitted, 

ROBERT D. VANDIVER 
Florida Bar No. 344052 

Associate General Counsel 
Florida Bar No. 341851 
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