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SUMMARY OF ARGUMENT 

R e s p o n d e n t  argues t h a t  t h e  p r e s u i t ,  p e r i o d  t e r m i n a t e s  90 

d a y s  a f t e r  "mailing" even i n  t h e  event  of a physician's 

f a i l u r e  t o  r e s p o n d  t o  N o t i c e  of  I n t e n t .  T h e  bases asserted 

by R e s p o n d e n t  f o r  t h i s  p o s i t i o n  a r e  contrary t o  F l o r i d a  l a w .  

I n i t i a l l y ,  R e s p o n d e n t  argues t h a t  t h e  g e n e r a l  l a n g u a g e  

of s e c t i o n  766 .106(3 ) (a )  c o n t r o l s  p r e s u i t  t e r m i n a t i o n  i n  a l l  

e v e n t s .  I n  a c t u a l i t y ,  t h e  l e g i s l a t u r e  s p e c i f i c a l l y  t a i l o r e d  

s e c t i o n  ( 3 ) ( c )  t o  c o n t r o l  t e r m i n a t i o n  of  t h e  p a r t i c u l a r  

c l a s s  of  cases w h i c h  i n v o l v e  a n o n r e s p o n s i v e  physician. 

F l o r i d a  law c o u l d  be no more  clear t h a t  s t a t u t o r y  provisions 

p e r t a i n i n g  t o  p a r t i c u l a r  p a r t s  of a g e n e r a l  subject g o v e r n  

over  g e n e r a l  terms of t h e  g e n e r a l  s u b j e c t .  

S e c o n d l y ,  R e s p o n d e n t  a s se r t s  t h a t  " w h e r e  a s t a t u t e  

c o n f l i c t s  w i t h  a r u l e  o f  c i v i l  p r o c e d u r e ,  t h e  r u l e  w i l l  

s u p e r c e d e  t h e  s t a t u t e . "  R e s p o n d e n t ' s  s t a t e m e n t  is e r r o n e o u s  

and  m i s l e a d i n g ,  failing t o  qualify t h e  v i t a l  f a c t  t h a t  i t  is 

s t r i c t l y  l i m i t e d  t o  matters of  c o u r t  p r o c e d u r e .  Where 

s u b s t a n t i v e  r i g h t s  are i n v a l v e d ,  s u c h  as s t a t u t o r y  f i l i n g  

p e r i o d s ,  t h e  e x p r e s s  s e p a r a t i o n  o f  powers d o c t r i n e  of  o u r  

S t a t e  C o n s t i t u t i o n  r e q u i r e s  t h a t  t h e  j u d i c i a r y  d e f e r  t o  t h e  

l e g i s l a t u r e .  



ARGUMENT 

I n  c o n s i d e r i n g  t h e  q u e s t i o n  b e f o r e  t h e  C o u r t ,  i t  is 

i m p o r t a n t  t o  r e a d  and  a c k n o w l e d g e  t h e  p l a i n  l a n g u a g e  a f  t h e  

r e l e v a n t  s t a t u t o r y  sections. The timetables p r o v i d e d  by t h e  

p a r t i e s  i n  t h e  I n i t i a l  and Answer b r i e f s  r e p r e s e n t  t h e  

e x t e n t  t o  w h i c h  t h e  r e s p e c t i v e  p o s i t i o n s  r e f l e c t  s t a t u t o r y  

law: B o y d ' s  t a b l e  p l aces  t h e  i m p l i c i t  r e j e c t i o n  on December 

3 ,  1990 - 90 days a f t e r  receipt of N o t i c e .  R e s p o n d e n t ' s  

t a b l e  m a r k s  November 28 as  t h e  d a t e  of  i m p l i c i t  r e j e c t i o n  - 

90 days a f t e r  m a i l i n g  " p u r s u a n t  t o  7 6 6 . 1 0 6 ( 3 ) ( a ) . "  I n  

a r r i v i n g  a t  t h e s e  d a t e s ,  Boyd c l e a r l y  uses  t h e  v e r b a t i m  

l a n g u a g e  o f  ( 3 ) ( c )  a s  s p e c i f i c a l l y  t a i l o r e d  f a r  a 

n o n r e s p o n s e  s i t u a t i o n .  I n  c o n t r a s t ,  R e s p o n d e n t  a t t e m p t s  t a  

i n t e r p r e t  t h e  g e n e r a l  l a n g u a g e  o f  ( 3 ) ( a )  t o  f i n d  when i t  

might imply a n  i m p l i c i t  r e j e c t i o n .  F l o r i d a  l a w  is  d e f i n i t e  

t h a t  when two s t a t u t e s  cover t h e  same s u b j e c t ,  t h e  more  

n a r r o w l y  d rawn  s t a t u t e  c o n t r o l s .  MQQ-~S v .  

1 CasitsL, 560 So.2d 1301 (Fla. 2d DCA 1 9 9 0 ) .  A 

s p e c i a l  s t a t u t e  covering a p a r t i c u l a r  subject matter i s  

c o n t r o l l i n g  ove r  a g e n e r a l  s t a t u t o r y  p r o v i s i o n  covering t h e  

same and  o t h e r  subjects i n  g e n e r a l  terms. fkkns v .  0 .  

C- 111 So.2d  665,667 ( F l a .  1959).  S e e  a l s o  Gretz v .  

e m D l n v m n t  A m e a l s  Corn'n, 572 So.2d 1384 ( F l a .  1991) ,  

S h e i l s  v .  Jack E c k e r d  C o r ~ . ,  560 So.2d 361 (Fla.2d DCA 

1990),  A s t a t u t e  r e l a t i n g  t o  t h e  p a r t i c u l a r  p a r t  of 8 

g e n e r a l  s u b j e c t  w i l l  ope ra t e  a s  an  e x c e p t i o n  t o  o r  
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q u a l i f i c a t i o n  o f  t h e  g e n e r a l  terms of  a more  c o m p r e h e n s i v e  

s t a t u t e .  w, at 667.  The  l e g i s l a t u r e  c o u l d  have easily 

u s e d  “ m a i l i n g ”  i n  b o t h  s e c t i o n s  had i t  so desired. The u s e  

of  d i f f e r e n t  terms i n  d i f f e r e n t  p o r t i o n s  of  t h e  same s t a t u t e  

d e m o n s t r a t e s  t h e  l e g i s l a t u r e  i n t e n d e d  d i f f e r e n t  m e a n i n g s .  

b a s i o  v .  Bureau nf  C r i m e s .  E t g -  408 So.2d 751 ( F l a .  36 DCA 

1 9 8 2 ) .  O u r  l e g i s l a t u r e  a c t e d  a d v i s e d l y  i n  t a i l o r i n g  s e c t i o n  

( 3 ) ( c )  and p r o v i d i n g  t h e  term ” r e c e i p t ”  a s  c o n t r o l l i n g  

presuit t i m i n g  when a p h y s i c i a n  chaoses n o t  t o  respond. 

A c t u a l l y ,  t h e r e  is n o  n e e d  t o  c h o o s e  b e t w e e n  s e c t i o n s  

( 3 ) ( a )  and  ( 3 ) ( c )  i n  t h i s  case. The C o u r t  h a s  r e p e a t e d l y  

h e l d  that i t  i s  a j u d i c i a l  d u t y  t o  read r e l a t e d  s t a t u t o r y  

p r o v i s i o n s  harmoniously w h e n e v e r  p o s s i b l e .  Singleton 

S t a k ,  554 So.2d 1162 (Fla. 1990) ;  U m x b o r  S D e c i a l  F i r e  

Control D i x t .  v .  K e l k ,  516 So.2d 249 (Fla. 1987); m e  Fx 

L 

Y v .  D m t  CLE Ed., 317 So.2d 

68 ( F l a .  1975) .  N o t h i n g  i n  t h i s  case prevents s e c t i o n s  

( 3 ) ( a )  and  ( 3 ) ( c )  f r o m  b e i n g  read h a r m o n i o u s l y ,  t h e r e b y  

p r e s e r v i n g  t h e  e f f e c t  o f  b o t h  p r o v i s i o n s .  ( 3 ) ( a )  p r o v i d e s  a 

minimum time w i t h i n  w h i c h  n o  s u i t  may b e  f i l e d ,  and  ( 3 ) ( c )  

t h e n  s u p p l e m e n t s  i n  a n o n r e s p o n s e  s i t u a t i o n  b y  r e q u i r i n g  

c l a i m a n t  t o  w a i t  u n t i l  t h e  p h y s i c i a n  h a s  a c t u a l l y  b e e n  i n  

r e c e i p t  of t h e  n o t i c e  f a r  90 days b e f o r e  d e e m i n g  t h e  p e r i o d  

t e r m i n a t e d  d u e  t o  n o n r e s p o n s e .  A p p l y i n g  t h e  p l a i n  l a n g u a g e ,  

t h e s e  s e c t i o n s  i n  n o  way infringe upon o n e  a n o t h e r ,  a s  (c) 

d o e s  n o t  p u r p o r t  t o  allow f i l i n g  d u r i n g  t h e  t i m e  w i t h i n  

w h i c h  ( a )  p r e v e n t s  i t .  

Secondly, R e s p o n d e n t  makes a vitally overbroad and 
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m i s l e a d i n g  s t a t e m e n t  o f  law i n  i ts a r g u m e n t  a g a i n s t  a p p l y i n g  

( 3 ) ( c ) .  S t a t i n g  t h a t  i t  is "well e s t a b l i s h e d "  t h a t  c o u r t  

r u l e s  o f  procedure supercede c o n f l i c t i n g  s t a t u t e s ,  

R e s p o n d e n t  fails t o  n o t e  t h a t  s u c h  c o u r t  r u l e  m a k i n g  power  

is n a r r o w l y  l i m i t e d  t a  s t r i c t l y  p r o c e d u r a l  mat te rs .  The 

a u t h o r i t i e s  c i t e d  by R e s p o n d e n t  p e r t a i n  o n l y  to c o u r t  

p r o c e d u r e  and p r a c t i c e .  C o u r t s  may n o t  l i m i t  u r  m o d i f y  

rights o f  a n y  l i t i g a n t .  G U ,  472 So.2d 464 (Fla. 

1 9 8 5 ) "  

Where s u b s t a n t i v e  r i g h t s  a r e  i n v o l v e d ,  i t  is 

u n c o n t r a d i c t e d  t h a t  a u t h o r i t y  b e l o n g s  t o  t h e  l e g i s l a t u r e .  

T h e  C o u r t ' s  r u l e  m a k i n g  a u t h o r i t y  is l i m i t e d  t o  p r o c e d u r a l  

matters and d o e s  n o t  e x t e n d  t o  s u b s t a n t i v e  r i g h t s .  Tinnons 

V., 608 S o . 2 d  1 ,3  (Fla. 1992) .  Clearly, s t a t u t e s  of  

l i m i t a t i o n s  a n d  o t h e r  f i l i n g  p e r i o d s  p r o v i d e  s u b s t a n t i v e  

r i g h t s ,  and  d e r i v e  t h e i r  a u t h o r i t y  f r o m  t h e  l e g i s l a t u r e .  

They  a r e  n o t  j u d i c i a l  i n  n a t u r e .  The  c o u r t s  have b e e n  c1,ear 

t h a t  s u b s t a n t i v e  s t a t u t e s  s u c h  a s  t h o s e  p r o v i d i n g  f i l i n g  

p e r i o d s  s u p e r c e d e  p r o c e d u r a l  r u l e s .  X . R .  v .  S t a t e ,  346 S o .  

2d 1018 ( F l a .  1977) ;  S t a t e  v .  J , . H . ,  392 S o . 2 d  294 (Fla. 2d 

DCA 1980);  State v L R . P . ,  399 S o . 2 d  1123 (Fla. 4 t h  DCA 

1981). 

If R u l e  1 .650  i s  t o  a p p l y  i n  n o n r e s p o n s e  s i t u a t i o n s ,  i t  

mus t  b e  amended t o  a c c u r a t e l y  r e f l e c t  t h e  t i m i n g  p r o v i d e d  by 

o u r  l e g i s l a t u r e .  

F i n a l l y ,  and  o f  r e l e v a n c e  o n l y  t o  correct R e s p o n d e n t ' s  

f a l s e  a s s e r t i o n  t h a t  Boyd wai ted u n t i l  t h e  last day " a t  h i s  

own peril b e c a u s e ,  clearly, Dr. Becker had  r e j e c t e d  t h e  
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claim and d i d  n o t  i n t e n d  t o  s e t t l e  t h e  Case,”  Boyd p o i n t s  

o u t  t h a t  d u r i n g  t h e  60 day  f i l i n g  p e r i o d  R e s p o n d e n t  

r e q u e s t e d  i n f o r m a l  d i s c o v e r y  from Boyd and express ly  

p romised ,  i n  writing, “c la im c o n s i d e r a t i o n .  ” Boyd p r o v i d e d  

t h e  r e q u e s t e d  i n f o r m a t i o n  and ,  i n  a good f a i t h  e f f o r t  t o  

avo id  l i t i g a t i o n ,  w a i t e d  u n t i l  the l a s t  d a y  b a s e d  on 

R e s p o n d e n t ’ s  seemingly g e n u i n e  promises .  

CONCLUSION 

I t  i s  c l e a r  t h a t  t h e  specific l a n g u a g e  of s e c t i o n  ( 3 ) ( c )  

c o n t r o l s  t i m i n g  f o r  p r e s u i t  t e r m i n a t i o n  i n  n o n r e s p o n s e  

s i t u a t i o n s .  F u r t h e r m o r e ,  it, is c e r t a i n  that f i l i n g  p e r i o d s  

p r o v i d e  s u b s t a n t i v e  r i g h t s ,  and  therefore statutes s u p e r c e d e  

conflicting p r o c e d u r a l  r u l e s .  

F o r  the above r e a s o n s ,  Boyd respectfully requests t h e  

C o u r t  reverse t h e  opinion h e r e  on review.  

Respecgf u 1 ly S u b m i t t e d  , 

Jahes’Curtis Boyd,  P r o  s e  
206 O s c e o l a  Ave. 
F t .  P i e r c e ,  FL 34982 
(407 1464-2625 
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