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I. The Btzmqpn decision should not be given retroactive effect. 

Fair opens his Summary of Argument with the statement: "This case is about the 

law of trusts.'' (Ans. B. at 7). This bizarre statement is apparently designed to 

summarize Fair's argument for the retroactivity of Barragan v. City of M i m i ,  545 So. 2d 

252 (Ha. 1989). Yet nowhere in Fair's brief is a case cited, or a doctrine discussed, 

regarding the ''law of trusts, or its application to workers' compensation law." (Id.) 

It appears that Fair's entire argument on the "law of trusts" stems from his 

preoccupation with the history of the internal accounts of the City's budget, from which 

payments were or were not made for employee pension benefits and for workers' 

compensation payments. His diatribe wanders through the analysis and treatment of 

those internal accounts by the 1981 and 1992 Gates decisions. City of Miami v. Gates, 

393 So. 2d 586 (Fla. 3d DCA 1981), and Ciiy of Miami v. Gates, 592 So. 2d 749 (Fla. 3d 

DCA 1992). This entire topic, however, is legally irrelevant to this proceeding. The 

decision on review does not implicate any internal account issues and more importantly, 

any issue with respect to internal accounts was put to rest in Barragan, where the Court 

held that the City is a unified whole with its pension trusts and that one account of the 

City is just like any other account. Burragan, 545 So. 2d at 253. 

It is surprising that Fair relies on a hypothetical "trust" thesis to counter the City's 

challenge to Bmugm retroactivity. In the first of its two Gates decisions, the Third 

District relied on prior decisions to reject, expressly, "that the fiduciary status of the City 

. . . may be properly analogized to that of the trustee of an express trust , . . .'I Gates, 

393 So. 2d at 589, n. 6. To the extent that Fair's foremost argument against the 
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retroactivity of Barmgan relies on any notion of trust law, the City's analysis is 

strengthened because Fair's argument is unsupported by law and irrelevant. 

In its initial brief, the City argued that the Burrugan decision should not be given 

retroactive effect. The City there identified the rule of law articulated in B r m k d g e  v. 

Arnetek, 517 So. 2d 667 (ma. 1987), cert. denied, 488 U.S. 801 (1988) and Florida Forest & 

Park Service v. Strickland, 18 So. 2d 251 (Fla. 1944), that a precedent-overruling decision 

is given both prospective and retroactive effect if there is no indication to the contrary in 

the opinion itself, but that reliance of the prejudiced party on the prior state of the law 

would justify treating the decision as prospective only. Those cases are accepted by Fair 

as the governing authorities. Consequently, there is no dispute between the parties, if 

the City's reliance was justified, that Barragan may be limited to prospective application 

only. 

The Bmagan opinion did not express the Court's position on retroactivity. 

Accordingly, the issue of retroactivity boils down to a question of whether the City 

justifiably relied on the state of the law as it existed before Barragan was issued. There 

is nothing in Fair's brief that suggests, let alone compels, a different conclusion. 

In its initial brief, the City explained at considerable length its justifiable reliance 

on pre-Barragan law (Ink B. at 6-13). Fair contests the notion of justifiable reliance by 

the City with essentially four propositions: an alleged failure by the City to adduce 

factual evidence of reliance before the Judge of Compensation Claims in this proceeding 

( A n s .  B. at 15, 17, 24, 28); an alleged failure to raise "detrimental reliance" as a defense 

at the pre-trial hearing (Ans. B. at 18); an alleged requirement for a "change of position" 

which the City never demonstrated (Ans. B. at 19, 28-29); and a microscopic analysis of 
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pre-Bmagan case law to argue that the City could not, in fact, have relied on these 

decisions. (App. B. at 18-24). The City will demonstrate that none of the arguments 

presented by Fair negate in the slightest the City's justified reliance on the pre-Bmagan 

state of the law with respect to pension offsets. 

In this case, and the several other proceedings in which Barragan's retroactive 

application is being challenged by the City, an ordinance had received a given 

construction by a court of supreme jurisdiction -- that is, Miami's pension ordinance had 

consistently and uniformly been construed by the district courts of appeal, acting as 

courts of last resort, to allow the City's pension offsets, and property or contract rights 

were indeed acquired under and in accordance with such construction -- that is, the City's 

contract rights vis-a-vis employees were acquired under the ordinance and in accordance 

with the construction given by district courts of appeal over a period of 27 years. The 

ShickZd test is clear and compelling: those contract rights "should not be destroyed" by 

giving the Bnrragan decision retrospective operation. 18 So. 2d at 253. 

1. Contrary to Fair's contention, justifiable reliance is not an 
evidentiary issue. 

Fair is wrong in suggesting that the City was required to present factual evidence 

of justifiable reliance on the pre-Barragan state of the law. For the purpose of a 

retroactivity analysis of reliance, a "legal" basis for reliance is as valid as a factual basis. 

Indeed, the Strickland case itself involved a legal, as opposed to factual foundation for 

justifiable reliance. 

Justifiable reliance was found controlling in Strick2a.d based on the state of the 

law with respect to the forum in which Strickland was obliged to file his appeal from a 
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deputy commissioner of industrial relations. Until overruled, judicial precedent had 

required that appeals be taken directly to circuit court. Strickland was held to have filed 

in justifiable reliance on precedent, notwithstanding that the court subsequently 

overruled those decisions and held that appeals must be taken to the full Industrial 

Relations Commission. Strickland had acted in accordance with the legal requirement 

for filing his appeal, as announced in prior precedent, just as the City had acted in 

accordance with its court-validated ordinance to offset pension benefits. 

Without expressly saying so, Fair seems to be saying that the City was deficient in 

not producing the testimony of its lawyers that, over the years, they concluded that the 

City could follow the string of appellate decisions expressly upholding the City's 

ordinance on pension offset. Obviously, the decisions themselves are all the "evidence" 

the City needed to justify its reliance. 

2. Contrary to Fair's contention, detrimental reliance has always been 
an issue in these Droceedines. 

A string of last-resort, final appellate decisions were issued by the Florida courts 
b 

from 1973 to 1989. There is no question that Barragan was a 180", overruling turn-about 

from those precedents. The City obviously had relied to its detriment on the outcomes 

of those cases by continuing its offset of pension benefits under the City's ordinance. 

Moreover, the defense of detrimental reliance was presented by virtue of the City's pled 

and argued position that the reliance exception to retroactivity applied. (R. 52-54, 68). 
I 
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3. Contrary to Faifs contention, detrimental reliance for the purpose 
of barring retroactivity need not entail a change of position. 

For the purpose of barring retroactivity, a party's maintenance of a prior position, 

based on conclusive judicial determinations that it need not change, also constitutes a 

legally sufficient specie of detrimental reliance. The question for retrospective 

application is framed as whether previous conduct was "in reliance upon a prevailing 

decision . . . .'I Strickland, 18 So. 2d at 253-54. See also Brackenridge, 517 So. 2d at 669 

(issue posed as to whether the party acted "in reliance on" a previous judicial 

declaration). 

There is not an ounce of veracity in the hair-splitting notion that reliance cannot 

be demonstrated from the continuation of conduct in compliance with pre-Baragan case 

law. StrickZund and Brackenridge, in fact, do not differ at all on this score from the 

present case. Each was a situation dealing with the application of previous judicial 

decisions interpreting statutes. The City cannot be held to or penalized by a higher 

standard of prognostication than the judiciary for its inability to anticipate that the 
L 

appellate decisions validating the ordinance would years later be declared invalid. 

4. The City relied on its ordinance, as upheld by the courts, and not 
on the court decisions themselves. 

D 
~ ~ ~ 

Fair argues that the City could not have relied on past court decisions because 

they are factually distinguishable. This assertion is founded on a false premise. The 

City's position was clearly articulated in the very first sentence of its initial brief: "Based 

on an ordinance originally adopted by the City of Miami in 1940, the City reduced 

disability pension benefits for its retired employees . . . .'I (Init. B. at 1.) Naturally, the 

City was comforted by the offset-permitting rationale of the several district court 
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decisions, but the ordinance, repeatedly assailed unsuccessfully in court challenges, was 

the linchpin of reliance that justified the City’s initial and continuing offset procedure. 

5. Tbe reasons asserted for l bugwx  retroactivity do not withstand 
analysis. 

Fair argues against the legitimacy of reliance by the City on decisions made after 

the legislature’s 1973 repeal of section 440.09(4), and on decisions in which the employee 

was injured prior to that statutory repeal. These arguments reflect the myopia rnirrored 

in Fair’s other efforts to marginalize the City‘s detrimental reliance on the ordinance 

which those cases sustained. 

The basic point ignored by Fair is that both pre- and post-repeal decisions 

legitimized the City’s use of its ordinance to make the offsets. The date of repeal of 

section 440.09(4) was not the triggering feature for the City’s detrimental reliance. In 

fact, that date was specifically held to have been irrelevant in one district court 

precedent. Hofsrm v. City of Miami, 339 So. 2d 1145 (Fla. 3d DCA 1976), cert. denied, 

348 So. 2d 948 (Fla. 1977). It was not made a relevant point of departure until Barragan 

made it so, some 12 years later. For the same reason, neither pre- nor post-repeal date 

of injury was a determinative feature in the City’s reliance on its 1940 ordinance, despite 

Barragan’s use of the repeal date some 49 years later as the crucial moment for 

invalidation of that ordinance. 

Fair conjectures, unpersuasively, that the City should have relied not on its 

ordinance, but rather on the Court’s private employer decisions in Jewel Tea, Brown and 

Domuh. That suggestion is ill-conceived legally and practically. First, none of those 

cases involved public employers. Fair nowhere suggests why the City should have 
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extrapolated an adverse result from them when the City itself had been taken to court 

repeatedly, and judicially advised each time that its offset procedure was sound. 

Second, the first of those private-employee cases, Jewel Tea, was decided a full 30 

years after the ordinance had been enacted, and a full 8 years after the first pension 

offset challenge to the City's ordinance (City of Miami v. Graham, 138 So. 2d 751 (Fla. 

1962)) had been turned aside by a final court decision. It is ludicrous to suggest that the 

City lacked any justification for reliance on its ordinance because it failed in 1970 (Jewel 

Tea), 1975 (Brown) and 1976 (Domutz) to disregard court decisions in which the City 

itself was a party, in favor of an extrapolated position which this Court itself did not 

discover until 19 years after the JeweZ Tea case. 

Thirdly, neither the City nor its litigation opponents "ignoredl the court's 

decisions. Rather, the First District construed those decisions to be inapposite to the 

City's ordinance. See City of Miami v. Knight, 510 So. 2d 1069, 1073 (Fla. 1st DCA), rev. 

denied, 518 So. 2d 1276 (Ha. 1987). While fright has now been expressly overruled by 

Barragan, that former decision conclusively demonstrates that JeweZ Tea, Brown, and 

Domutz were not ignored. 

Finally, Fair argues in favor of retroactivity on the basis that he, not the City, had 

a property or contract right for payment in full of his workers' compensation and pension 

benefits. The exception to retroactivity, as explained in Strickland and Brackenridse, is 

unconcerned with Fair, however. It focuses on the harm which retroactive effect would 

have on the party who opposes retroactivity because of hardship. That party is the City, 

not Fair. It is the City which justifiably relied on decision after decision after decision of 
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the courts, over a 27 year span of time, to plan and to implement its fiscal affairs in 

accordance with its assailed but unyielding ordinance. 

Indeed, Fair reminds us that substantive rights in workers' compensation cases are 

determined by the law in force on the date of the accident. (Ans. B. at 19.) That 

principle seems to be persuasive of the fact that Fair had no right to pension offset 

amounts at the date of his accident, or at any subsequent time until the Barragan 

bombshell exploded. The "law in force" during those periods was an ordinance, court- 

validated, saying that the City could offset his pension benefits. 

It should be of interest to the Court that the contentions made by Fair with 

respect to retroactivity are completely different from, and unrelated to, the rationale 

expressed by the First District for holding that Barragan should be applied retroactively. 

Fair's disassociation from the reasoning of that court is justified. 

The First District first determined that the Barragan decision was retroactive in 

City of Daytona Beach v. Amsel, 585 So. 2d 1044 (Fla. 1st DCA 1991). In that case, the 

court gave three reasons for applying Barragan retroactively. First, the court found 

unavailing the "well-recognized exception to presumptive retroactivity -- justifiable 

reliance. The court declared that the City's reliance on this exception failed "in light of 

the concomitant rule that the laws in force at the time a contract is made form a part of 

the contract as if expressly incorporated into it." Amel, 585 So. 2d at 1046. This 

justification for rejecting justifiable reliance does not answer, but rather begs the 

question of whether Burragan should be applied retroactively. 

The City made the point in Amsd that it had contractual relationships with 

employees prior to Barragan, premised on an ordinance which had consistently been held 
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by Florida's courts of last resort to be proper. The City asserted that those contract 

relationships constituted a right which should not be destroyed by retrospective operation 

of a subsequent overruling decision. For the district court to reference as a rule of law 

that the City's contracts with its employees incorporated the laws in force at the time the 

contracts were made is to conjbn, not refute, that pension offsets were proper under the 

law previously in force, for the "law" at that time was the court-validated offset 

ordinance. In other words, the First District's explanation in Amsel as to why the City 

should lose the argument on retroactivity is in fact an explanation of why the City should 

have won. The district court's rationale in this regard could only mean that Bmagan 

should dways have been the law -- a conclusion which abjures analysis by begging the 

very question that was being asked. 

The Amel court next rejected the City's position against retroactivity on the basis 

of "the rationale underlying the Barragan decision." (hi) As understood by the Amsel 

court, that rationale was that section 440.21, Florida Statutes, prohibited a deduction of 

compensation benefits from an employee's pension benefits, as a consequence of which 

the City's ordinance (to quote Barragan) was contrary to state law. That analysis, too, is 

premised on faulty, result-driven reasoning. It disguises the reality that a line of pre- 

Barragan judicial precedents had expressly addressed and harmonized section 440.21 with 

the City's pension offset ordinance. Again, the First District was simply playing the 20-20 

hindsight game to say nothing more than that Barragan "should always have been the 

law. 

As a third point, the Arnsel court commented that the decretal language and 

remand "for further proceedings" in Barrugan constituted an implicit determination that 
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the decision was to have retroactive application. (Id) This is the weakest justification 

for retroactivity of the lot. Actually, this statement by the court is a clear contradiction 

of the Strickland and Brmhn.&ge cases themselves. There is no question that Barragan 

and Giordano won their appeals and were entitled on remand to the benefits of the 

Court's Barragan decision. But if every determination on the merits in an overruling 

precedent were an "implicit" determination of general retroactive application to others, 

there would be no need for a presumption of retroactivity in the absence of a statement 

one way or the other, and there would be no reason for any exception to that 

presumption when the overruling decision is silent on the point. Every law-setting 

precedent would simply apply retrospectively. The district court's result-oriented 

decision inArnse2 illogically sought to reach too far when it read into the Court's remand 

in Barragan an "implicit" determination of retroactivity. 

An analysis of the First District's second decision on the point -- City of Miami v. 

Burnett, 596 So. 2d 478 (Fla. 1st DCA), rev. denied, 606 So. 2d 1164 (Fla. 1992) -- 

similarly suggests why the parties here (with the exception of McLean) have distanced 

themselves from that case. The Bumett decision by a panel of three judges (two of 

whom sat on the Amel panel) declared that the court's "reading of Barragan convinces 

us that the Supreme Court did not intend to excuse application of its decision." (596 So. 

2d at 478). By this statement, the court meant that Barragan's holding that the City's 

ordinance was in contravention of section 440.21 "is interpreted by this court to mean 

that the ordinance was void effective July 1, 1973, and therefore was not part of the law 

comprising the contract for benefits between the employer and employee." (Id.) This 

declaration was immediately followed by a citation to City of Miami v. Jones, 593 So. 2d 
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544 (Fla. 1st DCA), evidencing further the district court’s exclusive reliance on contract 

concepts between the City and its employees. 

The contract analysis in Bumett, like its counterpart in Amel, completely sidesteps 

the principles for determining retroactivity which were established in Strickland and 

Brackenridge -- namely, whether the City, as the adversely affected party, justifiably relied 

on the pre-Bmqun state of the law. (The Jones decision, of course, came three years 

after Barragan.) The district court’s reliance on its own post-Barragan decision is a 

bootstrap position. Put another way, neither the Amsel nor Bumeft decisions ever 

addressed the issue which the City and Fair agree is the heart of a retroactivity 

determination -- justifiable reliance by the City on an ordinance which was consistently 

sustained in court against employee challenges. That issue of justifiable reliance is 

analyzed fully in the City’s initial brief at pp. 6-13. As the arguments there asserted are 

neither addressed in the First District decisions discussed above nor Fair’s answer brief, 

the City invites the Court’s review of the reasons there expressed, and urges the Court to 

declare that the Barrugan decision should be given prospective operation only. 

As a final argument, Fair implies that the Court has already ruled that Barragan 

was retrospective when it denied the City’s motion for rehearing following issuance of 

the Barragan opinion. The contention is made that the City argued for prospective effect 

in its motion for rehearing, so that the Court’s denial constituted a determination on the 

merits of the retroactivity issue. (Ans. B. at 4.) Contrary to this assertion, which is 

legally flawed, the City never argued to this Court that the Bwagan decision should be 

given retrospective effect. 
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In its rehearing request, the City asserted that, because it would be bound by the 

Bmugan decision but the Miami Firefighters’ and Police Officers’ Retirement Trust 

(“FAPO”) would not, the City would have to bring a declaratory action against FAPO to 

subject it to liability for pension offset claims unless the Court recognized FAPO and the 

City as being separate and distinct entities. In that context, in rehearing, the City noted 

for the Court that the City’s suit against FAPO for the erroneous calculation of pension 

benefits %ill also call into question whether the [Barragan] opinion is prospective or 

retroactive in nature.” (R. 106). 

Notably, the City distinctly did not ask this Court to rule on prospectivity. Rather, 

it noted for the Court’s interest that a refusal to distinguish FAPO from the City would 

result in a separate declaratory lawsuit being filed, in which prospectivity would be an 

issue for consideration in the trid court. (R. 106, 130). Nowhere in its motion for 

rehearing did the City ask the Court to limit its Barragan decision to prospective effect, 

or suggest that the issue of retroactivity was appropriate for consideration by the Court 

on rehearing. 

In any event, Fair’s contentions with respect to the rehearing process in Barragan 

are legally untenable. The rule of law governing retroactivity and prospectivity starts 

from the articulation of a directive for one, the other or both in the decision itself. 

Strickland; Brackenridge. No opinion was written on rehearing in Barragan. As a 

consequence, the denial of rehearing stands on no better footing in regard to an 

articulation of policy as to retroactivity than does the original decision itself. 

Still another reason compels the conclusion that the Court’s denial of rehearing in 

Barragan did not constitute a ruling on the City’s reference to retroactivity in its motion 

I 
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for rehearing. No issue regarding retrospective application of a potentially adverse 

decision was raised by the City or Fair prior to issuance of the Court's Barragan opinion. 

The only issues which may properly be raised on rehearing are those in which the court 

has either "overlooked or misapprehended" a point of law or fact. See Rule 9.330(a), 

Fla. R. App. P. Counsel for Barragan and Giordano made precisely that point in the 

first three pages of their reply to the City's motion for rehearing in Barragan. (See App. 

1) For all anyone knows, the Court's denial of rehearing may well have been nothing 

more than a determination that any reference to the issue of retroactivity (had one been 

raised) would be an improper argument in the motion for rehearing. 

11. The City should not be subject to the lo?& statutory penalty for its refusal 
to pay a compensation claim 

The City contends that the 10% penalty imposed by the Judge of Compensation 

Claims and affirmed by the district court, based on the 1974 provisions of the workers' 

compensation statute, is improper and unconscionable. The City has argued that the 

language of that statute provides no foundation for the penalty, that the policy reasons 

for a 10% penalty have no possible relevance to the City's failure to make a lump sum 

retroactive payment gua sponte following the Barragan decision, and that the '"penal" 

nature of the 10% penalty is inappropriate where the City was guilty of no misconduct 

cognizable in the statute or the policies governing its imposition. (Init. B. at 13-21.) 

Fair responds that the penalty has nothing to do with events or the City's conduct 

prior to the finality of Barragan, that the workers' compensation law is self-executing so 

as to create an obligation for employers to inform employees what is owed and what is 

being denied, and that in this fiduciary capacity the City was obligated to file a "notice to 

13 

G R E ENB E RT, T R A  Ll HIT, 



c 

B 

controvert" immediately after Bawugm became final, in order to notify Fair that the City 

did not intend to treat Banrrgan as retroactive. (Am. B. at 32-34.) This argument 

notably fails to meet the contentions of the City and is contrary to the very provisions of 

the workers' compensation law on which Fair relies. Further, Fair erroneously asserts 

that the City cited to the 1974 statute rather than the "current statute." (Ans. B. at 31). 

Fair describes, as "misconduct" which makes the 10% penalty appropriate, the 

City's refusal to accept Barragan as automatically having a retroactive effect. This 

argument is premised exclusively on the notion that the City did not notify the Division 

of Workers' Compensation and Fair of its position on retroactivity within 21 days after 

the Barragan decision became final on denial of rehearing on July 14, 1989. Fair's 

reasoning is summarized in his view that "the City had reason to know" (Ans. B. at 39) 

that Barragan would be given retrospective operation. That, plainly put, is nonsense, and 

certainly is not the law. 

It may be true that the City should have "presumed that Barragan was retroactive 

as well as prospective. But the City also "had reason" to analyze its eligibility for the 

justifiable reliance exception to that presumption. It cannot be rationally or legally held 

that on July 15, 1989 (after Barragan became final) the City knew or should have known 

that, some two years later, a district court would hold that the City would not be 

accorded the benefit of the "justifiable reliance" exception. Fair, and the First District, 

by its citation to the majority opinion in Bell, treat the City's post-Barragan stance as a 

litigation risk for which the City must now be made to pay the penalty. But as earlier 

noted, neither Fair's nor the district court's conceptualizations are informed by the 

factors relevant to a determination of retroactivity. The parties did not litigate the 



a 

e 

a 

a 

e 

retroactivity question in Bamgm, and the City quite reasonably was entitled to maintain 

the impropriety of retroactive application to its former employees who were not parties 

to the Bcu7qp.n litigation. 

In any event, it is inaccurate to suggest that the statutory scheme of the workers' 

compensation law, and particularly section 440.20, required the City to file a notice to 

controvert with the Division and the employee within 21 days of the finality of the 

Barragan decision. Fair's position is not consistent with the language and operation of the 

statute itself. The suggestion presumes that retroactive offsets were benefits being 

withheld, and that the statute requires notices to be filed controverting the claims before 

those claims were even filed. There is no such statutory requirement imposed on 

employers. Fair also ascribes some meaning to the fact that the current statute 

(0 440.20(7), Fla. Stat. (1992)) equates penalty payments with additional compensation. 

First, of course, the contemporary statute does not apply. Secondly, the City contests 

that payment of the pension offsets constitutes "compensation,," not that under typical 

circumstances the penalty itself may constitute compensation. 

This and other flaws with respect to imposition of the 10% penalty are discussed 

extensively in Judge Booth's dissent in the Bell decision. There is no need for the City to 

rehash here Judge Booth's more complete and compelling discussion. See 606 So. 2d at 

1190-92. It is inherently repugnant to assess penalties for a judicial mistake; therefore, 

the penalty award should be reversed. 
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IN THE SUPREME COURT OF F L O R I D A  

i 
PAUL BARRAGAN, P e t i t i o n e r ,  

V .  

C I T Y  OF M I A M I ,  Respondent. 

ANDREW G I O R D A N O ,  P e t i t i o n e r ,  

V .  

C I T Y  OF M I A M I ,  Respondent. 

REPLY TO RESPON D E N T ' S  MOTION FOR W R I N G  
TO S T  A Y  MANDATE 

Not being s a t i s f i e d  w i th  having had the  oppor tun i ty  t o  

file t w o  answer b r i e f s  on the same issue, instead of the  usual one, 

the C i t y  has now f i l e d  a t h i r d  b r i e f  i n  the  guise a motion f o r  

rehearing. I n  t h i s  new b r i e f  i t  not on ly  reargues issues already 

presented t o  the  cou r t ,  bu t  argues issues never p rev ious ly  ra ised  

and in so doing, r e l i e s  on matters outside the  record. 

T h e  C i t y ' s  motion gr ievously  abuses ' t h e  p r i v i l e g e  

af forded by Fla.R.App.P.9.330 ( a ) .  That r u l e  provides t h a t  a 

motion f o r  rehear ing " .  . . sha l l  s t a t e  w i t h  p a r t i c u l a r i t y  the po in ts  

- 

o f  law or f a c t  which the  cou r t  has overlooked o r  misapprehended. 

The motion s h a l l  no t  reargue the  merits o f  the  cou r t ' s  order."  

f 

The so le  purpose o f  a rehear ing motion i s  to br ing  t o  the 

a t t e n t i o n  o f  t he  rev iewing cou r t  c e r t a i n  fac ts ,  precedent o r  rule 

of law which the  court has overlooked o r  misapprehended i n  

No. 7 1 , 6 6 2  

No. 7 2 , 5 7 2  

render ing its decis ion,  S t a t e  e x re1 Javtex Realty Co. v .  Green, 
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105 So.2d 8 1 7  (Fla.lst DCA 1958). It i s  not the purpose o f  t h e  

motion to reargue the case and it is improper f o r  t h e  motion to ( 1 )  

include a written argument with citations, (2) argue with the court 

over  the correckness o f  i t s  conclusions or the point i t  has 

decided, or  (3) reargue the cause in advance o f  a permit from the 

court f o r  such reargument, -, 1 1 1  So.2d 96 (Fla.3r-d 

DCA 1959). 

This court stated in Texas Co. v .  Davidsoq , 76 Fla.475, 
80 So.558 (1919) and reiterated in DeDa rt m e n t  of Re V e m  V .  

dershin Housina. Inc., 322 So.2d 7, 9 (Fla.1975) that: 

"An application fo r  rehearing that 
is practically a joinder o f  issue 
with the court as to the correctness 
of i t s  conclusions upon points 
invo lved  in i t s  decision that were 
expressly considered and passed upon, 
and that reargues the cause in 
advance o f  a permit from the court 
for such reargument, i s  a flagrant 
violation o f  the rule, and such 
application wi 1 1  not be considered. " 
80 So. at 559. 

It is also an abuse of the motion fo r  rehearing to refer 

to matters outside the record, C i t y  o f Mimi B a c h  v .  Oaoud , 149 
- 

F l a . 5 1 4 ,  6 So.2d 846 (1942); Nor th Brevard County H o s ~  i t a l  

D i s t r i c t .  Inc. v .  Florida Publi ' c  EmDlovees Relations Commission, 

392 So.2d 556, 566 (Fla.lst DCA 1980); to express displeasure with 

the court's judgment, W m l e  v. State , 431 So.2d 1011, 1013 

(Fla.2d DCA 1983) o r  to further delay the termination of the 

litigation, State v, G reen, 105 So.2d 817, 818-819 (Fla.lst DCA 

1958, cert,discharged, 112 So.2d 571 (Fla.1959). 
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The violations by t he  City of Rule 9.330 (a) and the 

principles set out above are so egregious that the court should not 

consider the City's substantive arguments and should summarily deny 

the motion. If the court should decide to review the C i t y ' s  

arguments, the following discussion will reveal their lack of 

merit. 

I 

THE COURT SHOULD NOT RECONSIDER ITS 
JURISDICTIONAL RULING. 

The City challenges the court's ruling that the Deputy 

had jurisdiction to hear t h e  " o f f s e t "  issue. That issue was 

briefed by the parties and o r a l  ly argued to the court. The City 

has now taken the opportunity to try and "beef up" i t s  previous 

arguments. This i s  an abuse of the rule. 

The court correctly concluded that " . . .a Deputy 

Commissioner may properly increase the amount of Workers' 

Compensation to offset illegal deductions made on t h e  account of 

payment of W o r k r n  ef 1 tg , "  (Emphasis added 1 

(Opinion, p . 2 ) .  This conclusion was not only supported by the 

authorities cited by the court in the last paragraph o f  page 2 of 
I 

i t s  opinion, b u t  also by the First DCA in C i t y  o f  Miami v.  Knish% I 

510 So.2d 1069 (Fla.lst DCA 1987) rev iew denied, 518 So.2d 1276 

( F l a . 1 9 8 7 )  the case t h a t  gave rise to the issue before the court. 

The underlying reason f o r  the jurisdictional ruling is 

that the  city ordinance which creates the offset has the effect of 

reducing compensation benefits. It is the City's ordinance that 
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i s  in question and not the entity t h a t  has been created to enforce 

the Ordinance. The FIPO Board merely administers the Ordinance, 

i t  has no power to modi fy  it. Thus, t h e  independence o r  lack o f  

independence of the Board is of no importance and the Board's 

presence in the 1 i tigation is unnecessary.' The issue that was in 

f a c t  litigated, the legality o f  the offset created by the 

Ordinance, was, as the court noted, vigorously litigated by the 

City. The Board's absence from the proceedings had no e f f e c t  on 

the litigation and cannot be the basis for a rehearing. 

I1 

ISSUE PRECLUSION IS NOT A N  ISSUE IN 
T H I S  CASE. 

The City argues that this court's decision will not be 

binding on the Board and that the City will be forced to sue the 

Board to recover sums that i t  will have to expend because o f  the 

decision. It has attached as an exhibit to i t s  motion as an 

exhibit a complaint which it proposes to file if the court does not 

beat a hasty retreat.2 

'The Petitioners note that t h e  references on p . 4  o f  t h e  City's 
motion to g9175.331 and 185.31 Florida Statutes are new matter 
introduced into the litigation f o r  the first time in the motion. 
Furthermore, they are irrelevant, not only because the independence 
o f  t h e  Board is irrelevant, but because the Statutes do not govern 
t he  FIPO Board, which was created by the  Gat;e.s case (see, Exhibit 
A of t h e  motion). An examination of the Statutes and the remedies 
set out in Sate6 will reveal that the sources o f  funding and the 
composition o f  the Board are different under Gate8 and the 
Statutes. In addition, the motion improperly introduces Gates into 
the litigation for the first time. 

2Nothing can be further outside the prohibition against non- 
record matters being introduced in a motion for rehearing than a 
complaint in a non-existent law suit. 
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Grownups and Supreme Court’s should not be spooked b y  

hobgoblins. The means by which the City will make good the losses 

i t  has caused to its former Employees through the use o f  t h e  

illegal o f f s e t ,  has no bearing on the fact of the illegality. 

Neither does t h e  ultimate cost to the City o f  its mistaken policy. 

The Gates litigation cited by the City shows that it has 

played fast and loose with its employee’s pension funds before. 

The huge unfunded liability caused by the City’s previous 

administration o f  the pension plans was the cause of the Gates 

litigation and the Gates cour t  did not shy away f r o m  holding the 

City responsible for its defaults merely because the City’s 

liability was large. Neither should this cour t .  

The Petitioners would suggest that before the City 

proceeds to sue them and the Board, it should consider the 

testimony of Elena Rodriguez i n  the Charles W .  Smith. pension 

o f f s e t  case. M s .  Rodriguez is the Pension Administrator f o r  the 

City o f  Miami Firefighters and Police Officers Retirement Trust  

(FIPO). She testified that prior to 1978 the money offset f r o m  

pensions was returned to the City. Since that time, it has been 

used to reduce the  C i t y ’ s  unfunded pension liability. (See, 

Exhibit A ,  attached hereto). If the City chooses to open the can 

o f  worms which was capped by the @tes decision, i t  might j u s t  end 

up becoming immediately liable for its entire unfunded pension 

1 iabi 1 i ty. 
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I11 

THE COURT SHOULD NOT R E V I S I T  THE 
PENSION OFFSET I S S U E .  

The C i t y  repeats i t s  argument t h a t  it does not take an 

o f f s e t ,  bu t  merely c a l c u l a t e s  i t s  pensions w i t h  Workers’ 

Compensation B e n e f i t s  i n  mind. Th is  issue was fully argued i n  the  

b r i e f s  and a t  o r a l  argument. The c o u r t  c o r r e c t l y  decided it. The 

P e t i t i o n e r s  w i l l  n o t  here repeat  the  arguments s e t  ou t  i n  t h e i r  

b r i e f s .  The c o u r t  should n o t  permi t  t h e  C i t y  to “ j o i n  issue” w i t h  

i t  on t h i s  issue. 

IV 

THE COURT SHOULD NOT REVISIT THE 
PREEMPTION I S S U E .  

Once again,  t h e  C i t y  j o i n s  issue w i t h  t h e  c o u r t  on a 

ques t ion  t h a t  was f u l l y  argued and which was decided adversely t o  

t h e  C i t y ’ s  p o s i t i o n .  The Workers’ Compensation S t a t u t e  c l e a r l y  

preempts the  f i e l d ,  even under F l o r i d a ’ s  r e s t r i c t i v e  view o f  

preemption. Any o t h e r  conc lus ion  would create chaos in a f i e l d  

t h a t  t h e  l e g i s l a t u r e  a l ready  f i n d s  d i f f i c u l t  enough t o  deal 

’The c o u r t ’ s  d e c i s i o n  does n o t  impa i r  c o l l e c t j v e  bargain ing 
agreements. Those agreements i m p l i e d l y  incorpora te  the  s t a t u t o r y  
law i n  e f f e c t  a t  t h e  t ime of t h e i r  execut ion.  The p r o h i b i t i o n  
aga ins t  o f f s e t s  was i n  ex is tence when a l l  c u r r e n t l y  opera t ive  
c o l l e c t i v e  ba rga in ing  agreements were entered i n t o .  Therefore, 
t h i s  c o u r t ’ s  i n t e r p r e t a t i o n  o f  t he  law w i  1 1  be incorpora ted  i n t o  
t h e  agreements. 
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V 

THE CITY’S EQUAL PROTECTION ARGUMENT 
IS UNTIMELY AND IS WITHOUT MERIT. 

For the first time in this litigation, t h e  City urges 

that an outcome adverse to its position would create a disparity 

in treatment between it and private employers t h a t  is o f  

constitutional dimensions. The court should not permit this issue 

to be raised at so late a date; both because a motion for rehearing 

is an improper vehicle to r a i s e  it and b e c a u s e  the failure to 

timely raise it constitutes a waiver. 

Substantively, the issue i s  without merit. Since no 

suspect classification such as race is involved here, the test o f  

equal protection is whether there is a rational bas is  f o r  the 

classification. The burden is on the p a r t y  challenging the statute 

to show there i s  no conceivable factual predicate rationally able 

to support the classification being attacked. The f a c t  that a 

statute results in some inequality will not invalidate it; the 

s t a t u t e  must  be so disparate in its effect as to be wholly 

arbitrary. It is not the court’s function to determine whether the 

legislature achieves its intended goal in the best-manner possible, 

but only whether the goal is legitimate and the means to achieve 

it are rationally related to the goal, Loxahatc hee River 

Environmental Cont ro l  D i s t r  i ct v .  School Board o f  Palm Beach 

County, 496 So.2d 930 (Fla.4th DCA 1986). 

The legislature has a great deal o f  discretion to enact 

legislation that may appear to a f f e c t  similarly situated people 
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d i f f e r e n t l y ,  Denar tment nf Correc t ions  v .  F l o r i d a  Nurses 

Associat ipn,  508 So.2d 3 1 7 ,  319  (Fla.1987); Melton v.  Gunter, 773 

F . 2 d  1548,  1551 (11 th  Ci r .1985) .  

The C i t y  t r e a t s  Alsss 1 v .  Ray bestos-Manhattan, Inc, 1 451 

U . S . 5 0 4 ,  101 S .Ct .1895  (1981) ‘  as if i t  mandates pension o f f se ts  

w i t h  regard t o  pensions governed by E R I S A ,  29 U.S.C.,  81001, e t  

seq. It does not. It s t a t e s  t h a t  ERISA preempts t h e  f i e l d  and 

there fore ,  s t a t e  s t a t u t e s  p r o h i b i t i n g  o f f s e t s  are preempted by 

ERISA. However, i t  points o u t  t h a t  t he  dec i s ion  t o  have or  r e f r a i n  

from having an o f f s e t  i s  a mat te r  f o r  t h e  c o n t r a c t i n g  p a r t i e s .  

In Florida, t he  l e g i s l a t u r e  c e r t a i n l y  has the  r i g h t  to 

mandate t h a t  p u b l i c  employers r e f r a i n  f rom adopt ing o f f s e t s .  A s  

a consequence, p u b l i c  employers are i n  t h e  same p o s i t i o n  as p r i v a t e  

employers who do not adopt o f f s e t s .  P r i v a t e  employers may be 

equa l l y  as r e s t r a i n e d  from adopt ing o f f s e t s  as are  p u b l i c  

employers. For instance,  a subs id ia ry  o f  a large corpora t ion ,  as 

a mat ter  of policy, may be ordered n o t  t o  adopt an o f f s e t  and a 

company f a c i n g  a powerful  union, may be e q u a l l y  as constrained. 

Rather than c rea te  a d i s p a r i t y ,  t h e  court’s dec is ion  

e l im ina tes  one. Pensioners under FRS and Chapters 1 7 5  and 185 do 

n o t  face o f f s e t s .  With regard t o  them, C i t y  r e t i r e e s  were a t  a 

disadvantage. Now they are no t .  That i s  as i t  should be. 

~~ ~~ ~~ 

‘Alessi i s  c i t e d  f o r  t he  f i r s t  t i m e  i n  t he  mot ion f o r  
rehear1 ng. 
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We quote f r o m  t he  F i r s t  D C A ' s  opin ion i n  h u a h a r t v  Y .  

Dauqhnrty , 441 So.2d 1160, 1162 (Fla.lst DCA 1983). 

"As was s t a t e d  b y  t h e  Queen i n  
Hamlet, 'the l a d y  doth p r o t e s t  too 
much, methinks. ' o r  as was s t a t e d  by 

do n o t  love  a man who i s  zealous f o r  
nothing. I "  

Boswell in h i s  L-sJnhnson ' '1 

Respect fu l ly  submitted, 

Wi l l iams & Z i e n t z  
Two Datran Center ,  S u i t e  1100 
9130 South Dadeland Blvd. 
Miami, F l o r i d a  33156 
[ 3 0 5 ]  663-1100 

and 

Richard A .  Sicking 
2700  S.W. T h i r d  Avenue 
S u i t e  1-E 
Miami, F l o r i d a  33129 
13951 858-9181 

and 

Joseph C. Segor 
12815 S.W. 112 Court 
Miami, F l o r i d a  33176 
[305] 233-1380 

Attorneys f o r  'the P e t i t i o n e r s  
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