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1I.

III.

ISSUES ON APPEAL

The trial court incorrectly entered a directed
verdict on Mrs. Amoroso’s claim of strict
liability against the DIPLOMAT and SUNRISE and
the Fourth District Court of Appeal’s reversal
of that directed verdict was correct.

The trial court erred when it directed a verdict
on Plaintiff’s claim of breach of implied
warranty. The Fourth District was correct in
overruling the trial court’s directed verdict
and in holding that breach of implied warranty
of fitness for ordinary use is an available
cause of action in a lease transaction in
Florida.

The trial court incorrectly directed a verdict
in favor of the DIPLOMAT and SUNRISE on the
issue of negligence and the Fourth District
Court of Appeal was correct in reversing the
directed verdict of the trial court.

iv




INTRODUCTION

Because of the number of parties involved at the trial below

and in this discretionary proceeding,

the Respondents,

PAULA

AMOROSO and ROBERT AMOROSO, her husband, shall identify the parties

by their proper names:

Petitioners/Defendants, Samuel Friedland Family
enterprises d/b/a The Diplomat Hotel, Inc. shall
be referred to as "DIPLOMAT":

Sunrise Water Sports, Inc., Bill’s Sunrise Boat
Rentals ~ Sunrise Water Sports, Inc. and William
Thoral as the last known director and officer of
Sunrise Water Sports, Inc. shall, collectively,
be referred to as "SUNRISE";

The Respondents shall be referred to as "PAULA
AMOROSO" or "ROBERT AMOROSO", as the context may
require;

The Defendant, Atlantic Sailing Center, Inc.
will be referred to as "ATLANTIC"; and

The Defendants, Robin Rhodenbaugh and
Rhodenbaugh Sheet Metal Repairs, Inc. will be
referred to as "RHODENBAUGH".

All references to the transcript of the trial
will be referred to by the letters *"Tr."
followed by the day of the trial and by the
appropriate page number.

Any references to other records in the Appeal
will be identified by the letter "R." followed
by the number and/or page number of that item as
appears in the Index to the Record on Appeal
filed herewith as a part of the Appendix.




STATEMENT OF THE FACTS AND E

Proceedings at trial.

This case arose as a result of a serious personal injury
suffered by one of the guests at the Diplomat Hotel while sailing
on a catamaran-type sailing vessel made available to guests of the
hotel and chargeable to the hotel guests’ room. Mrs. Amoroso
suffered a serious injury when the mast of a sailboat she was on
collapsed on her injuring her neck and left shoulder. The Sixth
Amended Complaint set forth Counts against the various parties as
follows:

1. Count I was a claim for negligence against the DIPLOMAT;

2. Count II was a claim for strict liability in tort against
the DIPLOMAT;

3. Count III was a claim for breach of implied warranty of
merchantability and fitness for ordinary use against the DIPLOMAT;
4, Count IV was a claim for negligence against SUNRISE;

5. Count V was a claim for strict liability in tort against
SUNRISE;

6. Count VI was a claim for breach of implied warranties of

merchantability and fitness for ordinary use against SUNRISE;
7. Count VII was a claim for negligence against ATLANTIC;

8. Count VIII was a claim for strict liability in_ tort

against ATLANTIC;

9. Count IX was a claim for breach of implied warranties of

merchantability and fitness for ordinary use against ATLANTIC;




10. Count X was a claim for negligence against RHODENBAUGH and
other parties not before this Court;

11. Count XI was a claim against the DIPLOMAT and SUNRISE, on
a theory of joint venture;

12. Counts XII and XIII involved claims for destruction of
evidence which are not before this Court; and

13. Count XIV was a derivative claim of ROBERT AMOROSO.

After the Plaintiffs rested, and before the Defendants put on
any evidence at all, the trial court directed a verdict against the
Plaintiffs on every single claim. Mr. and Mrs. Amoroso filed a
timely appeal to the District Court of Appeal of Florida, Fourth
District, and the Fourth District reversed the trial court except
as to the following parties and claims:

1. As to the claims against ATLANTIC, the directed
verdict was affirmed on the basis that ATLANTIC was the
agent of SUNRISE and the AMOROSOS could not recover both
against an agent and its principal for negligence. 1In
addition, the AMOROSOS at trial argued to the Court that
SUNRISE was the entity which should be held liable for
any derelictions of ATLANTIC, in effect making an
election which they were not required to make until after
a verdict;

2. The directed verdict against DIPLOMAT, SUNRISE,
and ATLANTIC as joint venturers was affirmed;

3. The directed verdict in favor of RHODENBAUGH was

affirmed because there was no evidence that the weld




which "repaired" the cross bar supporting the mast was

negligently done nor any evidence that RHODENBAUGH had a

duty to inform the owner of the sailboat that the bar

should be replaced rather than repaired.

Mr. and Mrs. Amoroso offered an expert marine surveyor, most
of whose testimony was excluded by the trial court. However, the
surveyor was allowed to testify that rather than being repaired the
bar on the sailboat mast which failed should have been replaced.
This was because that bar was subject to a great deal of stress in
sailing and could not take that stress with the repair by the weld.
In addition, RHODENBAUGH testified that the crossbar failed right
next to his weld and that in some cases the area next to a weld is
weakened by welding. Also, trial testimony established that the
accident occurred as a result of the crossbar breaking, allowing
the mast to fall on Mrs. Amoroso.

Facts Below.

The AMOROSOS adopt the "Specific Facts" as set forth in the
Brief of the Petitioner’s at pages 4 - 9, inclusive, with the
following additions necessary in order to make the "specific" facts
fully state what occurred at the trial below:

1. The DIPLOMAT contracted with SUNRISE for SUNRISE to
provide boats for rent to the DIPLOMAT's guests. (Tr. day 3, pp.
97, 99, 100). Approximately 99% of SUNRISE's business was from
hotel guests. (Tr. day 3, p. 106). The purpose of the agreement
between the DIPLOMAT and SUNRISE was to please the hotel’'s guests

and to keep them happy through the rental of boats. (Tr. day 3, pp.




97, 99 - 100). The DIPLOMAT supplied a telephone, its switchboard
service and a line from the hotel to the shanty where the boats
were rented; consequently a hotel guest could be directly connected
with the shanty through the hotel switchboard. (Tr. day 3, p. 108).

2. There was a written lease between the DIPLOMAT and
SUNRISE. (Tr. day 3, p. 101). This written agreement called for
a minimum rent and additional rent based upon gross sales by
SUNRISE and a split of any commissions received by SUNRISE for
charters, excursions, etc. where that service was subcontracted
using some other entity’s equipment. (See R. 1376 - 1473, Exhibit
A).

3. There was allegedly a written lease between ATLANTIC and
SUNRISE but that lease was never found. (Tr. day 3, pp. 111, 132).
Nonetheless, that agreement was entered into with the consent of
the DIPLOMAT. (Tr. day 3, p. 134). Also, while ATLANTIC was
organized to operate the rental business at the DIPLOMAT (Tr. day
3, p. 90), during the term of the agreement all boats were owned by
SUNRISE but SUNRISE took no steps to inspect them or otherwise care
for them. (Tr. day 3, pp. 112 - 113).

4, Mr. and Mrs. Amoroso stayed at the DIPLOMAT while
attending a convention of the International Longshoremen
Association. (Tr. day 4, p. 13). After checking into their hotel
the AMOROSOS discovered advertising brochures placed there by the
DIPLOMAT which advised them of various activities they could
participate in as guests of the hotel including sailboat rental at

the DIPLOMAT’'s beach. (Tr. day 4, p. 223). The AMOROSOS went to




the hotel’s beach and observed several sailboats on the beach;
several of the sailboats had sails colored in the hotel’s color and
displayed a large capital "D" on the sail, the same design as the
logo of the DIPLOMAT. (Tr. day 4, pp. 14, 227).

5. Security for the sailboat rental was the DIPLOMAT hotel
room key. (Tr. day 4, p. 231). The rental was billed on the
DIPLOMAT hotel bill. (Tr. day 4, p. 231). Since the AMOROSOS
believed they were renting the sailboat from the DIPLOMAT they were
fully confident that it would be in good condition. (Tr. day 4,
pp. 230 - 231, 249 - 250).

6. The third sailboat rental resulted in the injury to Mrs.
Amoroso. (Tr. day 4, p. 237). After sailing for 15 to 20 minutes,
Mr. Amoroso heard a cracking noise and witnessed the mast fall on
his wife injuring her neck and left shoulder. (Tr. day 4, pp. 240
- 241, 252).

7. An inspection of the boat on the day of the accident
indicated that the sailboat side rail (also sometimes referred to
as a "cross bar") broke which allowed the mast to come out of its
socket and fall on Mrs. Amoroso. (Tr. day 4, p. 245). About one
week prior to the accident a crack in the side rail had been
repaired by welding. (Tr. day 3, pp. 47, 54, 58). The sidebar
failed "right next" to the repaired area. (Tr. day 3, p. 55).
RHODENBAUGH testified that where a weld is performed, in some cases
the area adjacent to the weld are weakened. Id.

8. Charles Stephens, a marine surveyor testified that the

rail or bar repaired by RHODENBAUGH should not have been repaired




but rather should have been replaced. (Tr. day 3, p. 268).

The AMOROSOS do not believe that this Court should review this
matter at this stage in the proceedings. As previously noted, this
matter went to the Fourth District Court of Appeal on an appeal
from the entry of directed verdicts at the close of the Plaintiffs’
evidence against these various Defendants. Thus, it is the
position of the AMOROSOS that, since this case has to be retried,
and since the AMOROSOS may not prevail on these issues, any
decision by this Court is at best premature. Nonetheless, should
this Court decide that the issues are in fact ripe for decision at
this time, the AMOROSOS would urge this Court to adopt the
reasoning of the Fourth District Court of Appeal as it both
comports with existing Florida law and reasonable extensions of
same, as well as with the prevailing authority in the United States

concerning lease transactions.




SUMMARY OF THE ARGUMENT

The Fourth District Court of Appeal’s opinion in this case on
the strict liability issue does not represent any extension of the
existing law in the State of Florida, but rather a common sense
application of that law. Alternatively, if it is an extension of
law in the State of Florida to apply strict liability in tort
principles to injuries arising to lessees, then given the
commercial climate which exists in the State today, as well as the
expectations of the public, such an extension is both logical and
required. To not grant to the public the protection afforded by
holding lessors of products strictly liable in tort for the harm
that their goods may cause is to unduly enhance the importance of
the type of transaction and to greatly reduce the protection
afforded the public.

Likewise, breach of implied warranties of fitness for ordinary
use should be available to citizens of the State of Florida and
others injured by products within the State put into the stream of
commerce by lessors. There is no rational reason to exclude this
type of protection from the public because such warranties may
effect small businesses. Where a lessor is not involved in a simply
isolated transaction but rather, as its sole business or as a part
of its other businesses engages in regular lease transactions with
the public, that lessor has placed a product in the chain of
commerce and should be responsible for any injury the product may

cause.




There was ample proof of negligence of the DIPLOMAT and
SUNRISE in this case allowed into evidence at the trial below.
There was evidence that established that the DIPLOMAT and SUNRISE
may have been principals of ATLANTIC, the company which rented the
sailboat to the AMOROS0OS. There was also evidence which would
allow the jury to find that ATLANTIC was negligent in repairing the
sailboat cross bar instead of replacing it. There was also
evidence that established that ATLANTIC took no steps to inspect or
otherwise maintain the hobie cats other than to tighten certain
parts of the sailboats it rented which might become loose during
their use by guests of the DIPLOMAT HOTEL. ATLANTIC, and based
upon principals of agency, THE DIPLOMAT and SUNRISE, cannot escape
liability for the harm they caused by deliberately keeping
themselves ignorant of what is required in properly maintaining and
inspecting sailboats. Once the decision is made by them to go into
that business they bear the responsibility of learning what is
necessary to inspect and properly maintain the sailboats in order
to protect the general public who will be using those boats without
inspection for defects.

The Fourth District Court of Appeal was correct in all

respects and its opinion should be affirmed by this Court.




ARGUMENT

ISSUE I:
The trial court incorrectly entered a directed
verdict on Mrs. Amoroso’s claim of strict
liability against the DIPLOMAT and SUNRISE and
the Fourth District Court of Appeal’s reversal
of that directed verdict was correct.

The protestations of the DIPLOMAT and SUNRISE notwithstanding,
this case was appropriate for the application of the doctrine of
strict 1liability in tort and the trial court should not have
directed a verdict against the AMOROSOS on this claim.

This Court adopted strict liability as stated in the A.L.I.
Restatement (Second) of Torts § 402 A in West v. Caterpillar
Tractor Co., Inc., 336 So.2d 80, 87 (Fla. 1976). The West decision
was a decision involving a claimed defect of a grader as a result
of its manufacture with certain alleged design defects. In
responding to the certificate from the United States Court of
Appeal for the Fifth Circuit, this Court stated, inter alia, that
part of the justification for the doctrine of strict liability was
that where a manufacturer places on the market a potentially
dangerous product for use and consumption and advertises that
product, thereby encouraging its use, the manufacturer as a result
of those acts undertakes "a certain and special responsibility
toward the consuming public who may be injured by it". 336 So.2d
at 86. This Court went on to note that the prior decisions of this
Court were in conformity with the principal set forth in the

Restatement, and that its recognition of the Restatement, § 402 A

was "no great new departure from present law". Id.
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In this case, the DIPLOMAT and SUNRISE seek to have this Court
carve out an exception for lessors of a product, notwithstanding
the fact that that product causes injury to the ultimate consumer.
There is simply no rational basis for such an exception and the
Fourth District noted same when it cited with approval North Miami
General Hospital, Inc. v. Goldberg, 520 So.2d 650 (Fla. 3d DCA
1988) which stated that the public policy underlining the doctrine
of strict liability in other consumer contexts was that:

[Tlhose who profit from the sale or distribution
of a particular product to the public, rather
than an innocent person injured by it, should
bear the financial burden of even an
undetectable product defect. The rationale of
the doctrine thus inherently requires a
defendant which is in a business within the
product’s distributive chain. (Emphasis added)

The Fourth District also noted that in Futch v. Ryder Truck
Rental, Inc., 391 So.2d 810 (Fla. 5th DCA 1980) the court applied
strict liability to a commercial lessor.

Decisions from other states have reached the same conclusion
with regard to the lease of a product. For example, as early as
1965, the Supreme Court of New Jersey held in a breach of warranty
action (a complement to the theory of strict liability, see West,
supra, 336 S0.2d at 884) that as between a bailor and a bailee for
hire of a vehicle under a "U-drive-it" agreement, liability for
flaws or defects in the vehicle not discoverable by ordinary care
in inspecting or testing that vehicle rested with the bailor, just
as it rested with the manufacturer. See, Cintrone v. Hertz Truck
Leasing & Rental Service, 212 A.2d 769, 777 - 778 (N.J. 1965).

Likewise, in Brimbau v. Ausdale Equipment Rental Corporation, 448

11




A.2d 1292 (R.I. 1982), the Court held that persons in the business
of leasing personal property are strictly liable in tort for
injuries proximately resulting from the products that they lease in
a defective condition which renders the property dangerous. Id. at
1298.

In Coleman v. Hertz Corp., 534 P.2d 940 (Ok.Ct.App. 1975) the
court held that strict liability included lessors and bailors
engaged in the business of leasing chattels to the public where no
sale was involved. The Oklahoma Supreme Court later cited Coleman
with approval, in Dewberry v. LaFollette, 598 P.2d 241 (Ok. 1979)
and further noted "the evident trend of other jurisdictions is to
expand the concept of strict liability to include commercial
lessors on the basis such persons put products into the stream of
commerce in a fashion not unlike a manufacturer or retailer. Id.
at 242. (Citations omitted).

The Texas Supreme Court reached the same conclusion in Rourke
v. Garza, 530 S.W.2d 794 (Tex. 1975). That action involving suit
by a welder against a rental company for injuries sustained by the
welder in a fall from allegedly dangerous scaffolding which had
been supplied by a rental company to the welder’s employer,
resulted in judgment in favor of the welder. On appeal, the Texas
Supreme Court first noted that the rental company contended that
the theory of strict liability should not be applicable to the
leasing of equipment to an industrial user as distinguished from a
sale of equipment. The Court addressed that statement as follows:

We can see no sound basis for this distinction.
Where one is engaged in the business of

12




introducing products into the channels of
commerce, he will be subject to strict liability
for physical harm caused by such products if
they are unreasonably dangerous to the user or
consumer whether he sells or leases his
products.

Id. at 800. (Citations omitted).

Likewise, in Price v. Shell 0Oil Co., 466 P.2d 722 (Cal. 1970)
the California Supreme Court, in an action brought by a mechanic
employed by an airline who sued the lessor of a gasoline tank truck
for injuries he received when a ladder broke and he fell, held that
a non-seller of a product such as a bailor or a lessor, was liable.
The court stated the philosophy underlining the purpose of imposing
strict liability as:

[T]o insure that the cost of injuries resulting
from defective products are borne by the
manufacturers that put such products on the
market rather than by the injured persons who
are powerless to protect themselves.

Id. at 725, citing Greenman v. Yuba Power Products, Inc., 377 P.2d
897 (Cal. 1963).

The Court went on to state:

Essentially its paramount policy to be promoted
by the rule is the protection of otherwise
defenseless victims of manufacturing defects and
the spreading throughout society of the cost of
compensating them....Similarly we can perceive
no substantial difference between sellers of
personal property and non-sellers, such as
bailors and lessors. In each instance, the
seller or non-seller “"places [an article] on the
market, knowing that it is to be used without
inspection for defects, ...." (Greenman, supra,
59 Cal.2d at p. 62, 27 Cal. Rptr. at p. 700, 377
P.2d at p. 900) In the light of the policy to be
subserved, it should make no difference that the
party distributing the article has retained
title to it nor can we see how the risk of harm
associated with the use of the chattel can vary
with the legal form under which it is held.

13




Having in mind the market realities and the
widespread use of the lease of personalty in
today’s business world, we think it makes good
sense to impose on the lessors of chattels the
same liability for physical harm which has been
imposed on the manufacturers and retailers. The
former, like the latter, are able to bear the
cost of compensating for injuries resulting from
defects by spreading the loss through an
adjustment of the rental.
Id. at 725 - 726. (Emphasis in the decision)

An Indiana court of appeals also reached the same result,
concluding that "[A] sale is not necessarily an element required to
establish liability under § 402 A ([Restatement 2d] of Torts]. The
words ‘sells’ as contained in the text of § 402 A is merely
descriptive, and the product need not be actually sold if it has
been injected into the stream of commerce by other means. The test
is not the sale, but rather the placing in commerce". Link v. Sun
0il Co., 312 N.E.2d 126, 130 (Ind.Ct.App. 1974).

The decision of the Fourth District below recognizes the
commercial realities of today’s marketplace. Also, notwithstanding
the fact that the DIPLOMAT and SUNRISE believe the Fourth
District’s decision to be an unwarranted extension of the doctrine
of strict liability in Florida, it is not, as the citations by the
Court to Futch v. Ryder Truck Rental, Inc., 391 So.2d 810 (Fla. 5th
DCA 1980) and North Miami General Hospital, 520 So.2d 650 (Fla. 3d
DCA 1988) amply indicate.

Petitioners also argue that there should be a retreat from
this "expansion" of the doctrine of strict liability because "this
would mean that every small business which rents a lawnmower, weed

eater, etc., would be strictly liable for those products. The end
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result of this is that all these mom and pop companies will be out
of business in no time; which is why strict liability has always
been limited, when applied, to mass dealers in chattels". (Brief of
Petitioners at p. 14).

Respectfully, there is no basis for the argument on this point
made by SUNRISE and the DIPLOMAT. There is no rational reason to
carve out an exception in the area of leasing a chattel based upon
this "perceived" harm. 1In addition, research has disclosed no case
which has held that strict liability is limited to mass dealers in
chattels because of a fear of eliminating "mom and pop companies".
Respondents’ cite no authority for this broad statement and, indeed
there can be none.

The Petitioners then go on to argue that even if strict
liability should be applied in a commercial leasing context,
because the DIPLOMAT is not a "retailer in this case" and "is not
higher up in the distributive chain of the sailboat" [and
presumably the same also holds true of SUNRISE although the Brief
does not make it clear that the same argument is being made on
behalf of SUNRISE. (See, Brief of Respondents, pp. 23 -~ 29)] then
there can be no liability to the AMOROSOS. How the DIPLOMAT can
make this argument with a straight face is beyond ken. The record
below indicated that the DIPLOMAT entered into a lease for a
sailboat rental facility with SUNRISE, which in turn entered into
a lease, agreed to by the DIPLOMAT, with ATLANTIC. The record
further established that the brochure which resulted in the

AMOROSOS’ interest in sailboat rental was a DIPLOMAT brochure
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placed in the AMOROSOS’' room, and that the DIPLOMAT enabled the
AMOROSOS to make arrangements for the rental through the hotel
telephone system and to charge the boat rental on their hotel room.
Finally, the DIPLOMAT allowed its guests to use as security for the
rental of the boat, the DIPLOMAT HOTEL room key. In short, the
DIPLOMAT was involved in every part of the promotion of the rental
of this transaction; it advertised the product; it enabled the
product to be offered to its guests through its lease of the beach
space to SUNRISE; it made it possible for its guests to rent the
boats, billing their hotel room for such rental and further, to
secure the rental of the boat, allowed their guests to leave their
room key as security. Respectfully, once the DIPLOMAT injected
itself to this degree into the rental process it becomes just as
significant a part of the chain of distribution as if it were a
lessor and it should bear responsibility for the injury to Mrs.
Amoroso.

Finally, Petitioners argue that establishment of this "new
cause of action" is best left to the legislature. (Brief of
Petitioners at p. 30). The Amorosos do not believe that this is a
"new cause of action". The analysis undertaken by this Court in
West v. Caterpillar Tractor Co., Inc., supra, 336 So.2d at 86
("such a recognition by the Court is no great new departure from
present law and, in most instances, accomplishes a change of
nomenclature"), is true in this case. The Fourth District’s
analysis of the requisite authority justifies the decision reached

and should be upheld by this Court.
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ISSUE I1:

The trial court erred when it directed a verdict
on Plaintiff’s c¢laim of breach of implied
warranty. The Fourth District was correct in
overruling the trial court’s directed verdict
and in holding that breach of implied warranty
of fitness for ordinary use is an available
cause of action in a lease transaction in
Florida.

Much of the argument made in connection with the issue of
strict liability applies with equal force to the argument under
this heading.

The additions to the Petitioners’ Statement of Facts, supra,
clearly show the involvement of the DIPLOMAT in the lease
transaction involving the AMOROSOS. Indeed, if the DIPLOMAT had
not made the land for the sailboat rental available, there could
have been no sailboat rental at all and just as clearly, the aim of
the agreement between the DIPLOMAT and SUNRISE was to provide
services to the DIPLOMAT'’s gquests and to keep them happy through
the rental of boats. (Tr. day 3, pp. 97, 99 - 100). Indeed, there
was testimony that the DIPLOMAT's staff was to keep an eye over the
business. Id. Further, the record below clearly established that
the DIPLOMAT placed in the AMOROSOS’ room a brochure which
encouraged them to rent sailboats, and that the DIPLOMAT supplied
a telephone, its switchboard service and the line from the hotel to
the shanty where the rental took place. (Tr. day 3, p. 108). Also,
the DIPLOMAT made it possible for its guests to bill the cost of
the boat rental to their room with the monies to be collected by
the DIPLOMAT when the room bill was paid. Finally, the DIPLOMAT's

guests were allowed to use their DIPLOMAT room key as security for
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a sailboat when they rented same. (Tr. day 4, pp. 14, 231). 1In
addition, as previously noted the DIPLOMAT and SUNRISE had a
written agreement which set forth the arrangement between the
parties concerning the division of the rentals in excess of a
stated amount and further the DIPLOMAT agreed to the sublease
between SUNRISE and ATLANTIC (Tr. day 3, p. 134). Just as clearly,
SUNRISE owned the hobie cats in question, and in turn subleased
them under some arrangement to ATLANTIC. This has been conceded by
the Petitioners in their brief at page 4.

The AMOROSOS believe that the implied warranty of fitness or
merchantability exists between the lessor and lessee in the context
of this case, based upon this Court’s decision in W. E. Johnson
Equipment Co. v. United Airlines, Inc., 238 So.2d 90, (Fla. 1970).
In that case, this Court extended implied warranties to lease
transactions in a commercial setting, noting strong public policy
reasons for such extension. While the implied warranty referred to
the Johnson case was one of fitness for a particular purpose, there
is no logical reason for not also extending that protection to a
lessee in connection with an implied warranty of merchantability or
fitness for ordinary usage.

In Ford v. Highlands Insurance Co., 369 So.2d 77 (Fla. lst DCA
1979), the court specifically rejected the defendants’ claim that
a lessor could not be liable for breach of implied warranty of
merchantability. Id. at p. 78, fn. 2.

The DIPLOMAT argues that it cannot be liable for injury to

Mrs. AMOROSO because it is not a commercial leasing operation of
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boats for profit but, is simply in the business of renting hotel
rooms. (See Brief of Petitioners at p. 32). The AMOROSOS believe
that the DIPLOMAT has missed the point. The focus of the protection
afforded under breach of an implied warranty theory is on the
protection to be afforded the public. A guest at the DIPLOMAT
which rents a sailboat from a portion of the premises of the
DIPLOMAT and who is a able to rent that sailboat, in part because
of the efforts of the DIPLOMAT, clearly expects that that boat will
not be available to him unless it is fit for its ordinary purpose.
This is certainly in keeping with the expectation of the general
public as recognized by the Florida Legislature through its
enactment of §§ 680.212 and 680.213 of the Florida Statutes which
now extend implied warranties to lease transactions. Admittedly,
the DIPLOMAT is not in the business of only leasing sailboats for
use, however, when it makes those sailboats available to its
guests, through an arrangement with another, it should not expect
because of that arrangement, to escape responsibility to a guest
when the guest is injured.

The Petitioners have further misstated or mischaracterized the
basis of the lawsuit against the DIPLOMAT and SUNRISE. The theory
of liability against the DIPLOMAT under the claim against it for
breach of implied warranties was that the hobie cat rented through
the auspices of the DIPLOMAT was not of merchantable quality and
fit for its ordinary use in that the mast collapsed and injured
Mrs. Amoroso. Count III of the Sixth Amended Complaint which is

the claim for a breach of implied warranties incorporates
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allegations to the affect that the DIPLOMAT allowed the AMOROSOS to
lease a defective hobie cat in that it failed to inspect and
maintain and repair the hobie cat in a reasonably safe condition.
(See 1 20a of Sixth Amended Complaint, R. 1376-1413). Thus, it is
not true as the DIPLOMAT and SUNRISE seem to state at page 33 of
their Brief that the AMOROSOS’ Complaint alleged only that the
welder had a duty to properly weld or replace the crossbar.
Further, as previously pointed out, Mr. Stephens an expert marine
surveyor, did testify based upon his investigation that the side
rail or crossbar should have been replaced instead of repaired.
(Tr. day 3, p. 268). In addition, there was testimony from the
welder that the crossbar which allowed the mast to fall failed next
to the welder’s weld, that the area adjacent to the weld can be
weakened as a result of the weld, and that there was substantial
corrosion in the area of repair to the crossbar. (Tr. day 3, pp.
55, 268).

The DIPLOMAT and SUNRISE also complain about the guantum of
proof elicited by the AMOROSOS at the trial below. Under Florida
law, a claim for breach of implied warranty of fitness for ordinary
use requires proof of the following elements:

1. That the Plaintiff was a foreseeable user of the
product;

2. That the product was being used in the intended
manner at the time of the injury;

3. That the product was defective when transferred

from the warrantor; and
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4. That the defect caused the injury.

Sansing v. Firestone Tire and Rubber Co., 354 So.2d 895 (Fla. 4th
DCA 1978).

Here, the Plaintiffs met their burden of proof. To argue that
Mrs. Amoroso was not a foreseeable user of the product would be
fatuous; she was a quest of the hotel, the facility for renting the
boats was on the hotel property, the hotel allowed the charge for
rental to be charged to the room, the hotel allowed the room key to
be used as security for the rental, the hotel allowed a telephone
line and its switchboard to be used in making the rentals and the
hotel encouraged the rental of the sailboats in its advertising
brochure placed in the room. There was also testimony by Mr.
Amoroso concerning how the hobie cat was being used, i.e. sailed.
While there was dispute in the testimony as to whether Mr. Amoroso
was "jibing" or "tacking" at the time that the crossbar failed
allowing the mast to strike Ms. Amoroso, it is nonetheless clear
that the sailboat was in fact being sailed and the significance of
the conflict in the testimony on the exact maneuver involved prior
to the failure, if it in fact is an issue, should have gone to the
jury. There was testimony from Mr. Stephens and from the welder
which would have allowed the inference to be drawn that when the
vessel was transferred from ATLANTIC to Mr. Amoroso it was
defective since Mr. Stephens testified that the crossbar should not
have been repaired but should have been replaced, and Mr.
Rhodenbaugh testified that he did not know to what stresses the
sailboat was going to be put under or to the extent to which is
weld itself be stressed and further, that the weld could have
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weakened the metal adjacent to it, and finally that the crossbar
failed almost immediately adjacent to the weld. Finally, it was
the failure of the crossbar which allowed the mast to pull out and
strike Mrs. Amoroso while the vessel was being sailed by her and
her husband. (Tr. day 4, pp. 240 - 241, 252, 34, 79 - 80, 245; day
3, Pp. 51 - 52, 68 ~ 71).

The DIPLOMAT and SUNRISE seem to be claiming that because they
were not directly involved in the rental to Mr. and Mrs. Amoroso
they have no 1liability, the doctrine of implied warranty
notwithstanding. However, both the DIPLOMAT and SUNRISE overlook
and do not challenge the fact that a claim was made by the AMOROSOS
that there was an apparent agency between the DIPLOMAT HOTEL,
ATLANTIC and SUNRISE. As the opinion of the Fourth District sets
forth at 17 F.L.W.D. 890, the AMOROSOS met all of the requirements
necessary under Florida law to establish an apparent agency. Thus,
both the DIPLOMAT and SUNRISE are responsible for, under principles
of agency, the violation of the breach of implied warranty of
fitness for a particular fitness for ordinary purpose by ATLANTIC.

Moreover, the claim by the DIPLOMAT and SUNRISE that the
AMOROSOS were required to put on some testimony that there was a
defect which existed at the time the hobie cat left the
manufacturer is disingenuous. If what is being argued by the
DIPLOMAT and SUNRISE is in fact correct then there never could be
liability on the part of a lessor for a breach of an implied
warranty (or for that matter strict liability) for any product

which it did not also manufacture. The simple fact is, is that the
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lanquage of this Court in Johnson Equipment Co. v. United Airlines,
Inc., 238 So.2d 98, 100 (Fla. 1970) is, based upon today's
commercial climate, even more true than it was twenty-two years
ago:

Public policy demands that in this day of

expanding rental and leasing enterprises the

consumer who leases be given protection

equivalent to the consumer who purchases.

The AMOROSOS respectfully assert that this is even more true

in connection with lessees like themselves who were encouraged,

indeed even induced to rent the offending sailboat by the acts of

the DIPLOMAT.
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ISSUE III:
The trial court incorrectly directed a verdict
in favor of the DIPLOMAT and SUNRISE on the
issue of negligence and the Fourth District
Court of Appeal was correct in reversing the
directed verdict of the trial court.

The DIPLOMAT and SUNRISE in a long and convoluted argument
attack the action of the Fourth District in reversing the trial
court’s directed verdict on the issues of negligence. Once again,
as occurred below, the DIPLOMAT and SUNRISE have overlooked what
occurred in the trial court and failed to apply the appropriate
standard.

Under Florida law a verdict should never be directed unless
the evidence is such that under no view that the jury might
lawfully take of the evidence favorable to the adverse party could
a verdict for the adverse party be sustained. See, e.g., Thundereal
Corp. v. Sterling, 368 So.2d 923 (Fla. lst DCA 1979), cert. denied,
378 So.2d 350; Macano v. Puhalovich, 362 So.2d 439 (Fla. 4th DCA
1978), dismissed without opinion, 365 So.2d 714; Sun Life Ins. Co.
v. Evans, 340 So.2d 957 (Fla. 3d DCA 1976); Shaw v. Massachusetts
Mutual Life Ins. Co., 298 So.2d 183 (Fla. 1st DCA 1974), cert.
denied, 312 So.2d 759; DeSchull Quendo v. Frisch, 239 So.2d 274
(Fla. 3d DCA 1970). Because of the importance of the right to
trial by jury under our scheme of justice, the authority to direct
a verdict must be exercised with caution. Anderson v. Southern

Cotton O0il Co., 73 Fla. 432, 74 So. 975 (1917); Hartnett v. Fowler,

94 So.2d 724 (Fla. 1957); Katz v. Bear, 52 So.2d 903 (Fla. 1951).
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In deciding a motion for directed verdict, the evidence and all
reasonable inferences to be drawn from it must be viewed in the
light most favorable to the party moved against. Cutchins v.
Seaboard A. L. R. Co., 101 So.2d 857 (Fla. 1958); Greene v.
Flewelling, 366 So.2d 777 (Fla. 2d DCA 1978), cert. denied, 374
S0.2d 99; Rosier v. Gainesville Inns Associates Ltd., 347 So.2d
1100 (Fla. 1st DCA 1977); Jones Little v. Publix Supermarket, Inc.,
234 So.2d 132 (Fla. 4th DCA 1970).

What the Fourth District held, based upon the record below was
that there was evidence from the expert, Charles Stephens, allowed
to be admitted by the trial judge (and a great deal of Mr.
Stephens’ testimony was excluded by the trial court resulting in a
separate issue on appeal which was not addressed by the Fourth
District because of its decision on the other points) to the effect
that it was negligent for ATLANTIC to repair the crossbar as
opposed to having it replaced and since it was the crossbar that
failed allowing the mast to fall on Mrs. Amoroso, the nexus between
the negligence and the injury was established. The Fourth District
noted that the DIPLOMAT might be liable, upon full trial under the
theory of apparent agency for the negligence of those below it, and
the same would also be true with SUNRISE. In addition, it must be
recalled that the directed verdict in favor of SUNRISE on the
negligence count was because the trial court was under the
impression that the Complaint traveled upon by the AMOROSOS alleged
negligence against the DIPLOMAT only and not against SUNRISE. The

Complaint alleged negligence on the part of the DIPLOMAT and
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SUNRISE (as well as ATLANTIC) in inspecting, maintaining or
repairing the boat causing the condition which resulted in the
injury to Mrs. Amoroso. Thus, it is not, true as the Petitioner'’s
claim, that the sole basis for liability against the Defendants was
the defective weld.

In short, the DIPLOMAT and the SUNRISE are arquing, unlike
their argument presented to the Fourth District, that because the
welder was granted a directed verdict which was upheld by the
Fourth District on the basis on the evidence presented, they are a
fortiori entitled to a directed verdict on their part regardless of
the other evidence presented. Viewing the evidence which the trial
court did allow the AMOROSOS to present in accordance with rules
applicable to directed verdicts, we find that a question of fact
was presented as to the agency relationship between ATLANTIC,
SUNRISE, and the DIPLOMAT, which should of been presented to the
jury; that the AMOROSOS were guests of the DIPLOMAT at all times
when they rented the boat from ATLANTIC and made arrangements to
rent the boat from ATLANTIC through the auspices of the hotel
including charging the rental to their room and leaving their key
as a deposit; that SUNRISE and ATLANTIC took no steps to inspect or
otherwise maintain the vessels other than for ATLANTIC to tighten
things that might have loosened during vibration of a voyage (Tr.
day 3, p. 109); that the bar repaired by the welder had corrosion
on it caused by exposure to salt water (Tr. day 3, p. 51); that the
bar broke approximately one week after its repair by the welder

while the AMOROSOS were sailing (Tr. day 3, pp. 51 - 52, 68); and
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when the bar broke the mast fell and struck Mrs. Amoroso leading to
her injuries. (Tr. day 4, pp. 24, 240 - 241, 252).

In order to avoid the effect of this evidence, the Petitioners
argue that there was no evidence presented as to whether ATLANTIC
knew or should have known that the crossbar should have been
replaced rather than repaired. This is an incredible argument to
be making in light of the testimony that ATLANTIC was in the
business of renting these boats to the guests of the DIPLOMAT HOTEL
and appears to be nothing more than a veiled claim that a party can
escape liability by keeping itself in a state of ignorance
concerning the very items which it is loosing upon the general
public. It seems axiomatic that, where the bar which supports the
mast failed at some point prior to the injury to Mrs. Amoroso and
indeed had only been repaired the week before she was injured,
there must be, as a matter of law, some duty upon ATLANTIC (and by
virtue of the duty upon it, a duty upon SUNRISE and DIPLOMAT as a
result of the agency relationship) to learn, if it in fact did not
know, whether the type of break which occurred was susceptible to
appropriate repair by welding or whether replacement was required.
To reiterate, to hold otherwise is to allow a party to escape
liability by its own deliberate act of ignorance. In short, as the
Fourth District properly held, there was sufficient evidence at
this point in the proceedings of the trial below to regquire the

trial court to deny the motions for directed verdict.
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CONCLUSION

The decision of the Fourth District Court of Appeal should be
upheld. The decision of that Court on the strict liability and
breach of implied warranty issues represents nothing more than the
logical extension of existing Florida case law including this
Court’s decision in West v. Caterpillar Tractor Co., Inc., 336
So.2d 80 (Fla. 1976). To accept the argument of the Petitioners in
this case is to make lessees of goods second class citizens and to
reduce the protection to be afforded them arising out of the
serendipitous event of an injured person’s renting or leasing an
article as opposed to buying it. This cannot and should not be the
law of the State of Florida. Respectfully then, the AMOROSOS
request this Court to affirm in all respects the decision of the

Fourth District Court of Appeal.
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PEAL

Torts—Negligence—Strict liability—Product liability—Breach

g of warranty—Action against hotel, owner of sailboats, rental

.agent, and repairman arising out of injuries sustained when mast
ell after erossbar which had been recently welded by repairman
droke—Agency—Evidence that hotel placed brochures in each
room advertising the availability of sailing at the hotel, that
rental stand was on hotel’s beach, that sailboats were paid for by
charging them to the room and leaving the room key as security
for the rental, that the brochure contained a picture of a sail with
the hotel’s logo on it, and that neither the owner of the sailboats
nor the rental agent were identified as the owner or operator at
the beach were sullicient to allege apparent agency relationship
hetween defendants—Evidence that plaintiffs did not inspect
sailboat because they assumed anything controlled or rented by
hotel would be in good condition established plaintiffs’ reliance
on hatel's apparent control of sailbouat rentals—Error to enter
directed verdict in favor of hotel on ground that there was no
evidence of apparent agency—Error in entering directed verdict
in favor of rental agent without permitting plaintiffs opportunity
to elect, post-verdict, whether to hold rental agent or owner/
principal liable was not reversible under circumstan-
ces—Implied warranties of merchantability and fitness for ordi-
nary use extend to lease transactions in the commercial setting—
Plaintiff must be in privity with warrantor to prove liability un-
der implied warranty—Evidence that husband rented the boat
but used for security key to hotel room which was rented in both
hushand and wife's name was sufficient evidence that injured
wife was in privity with warrantor to avoid a directed verdict—
Lessor is liable for defects in leased product—Evidence estab-
lished that there was defect in crossbar which caused it to crack
and the mast to topple—Error to enter dirccted verdict in favor
of defendants on implicd warranty count—Strict liability applies
p commercial lessor—Privity is not required to Unpose liability
Based onstrict liability-Evidence that crossbar had been broken
nd had been welded back together and that replacement rather
Bian repair of the broken bar was required as the repaired bar
could not stand the stresses of sailing was sufficient to establish a
deflect in the sailboat which existed at the time the boat was rent-
ed to plaintiffs—Error to enter directed verdict on strict Hability
counts—Negligence—In view of evidence that there was negli-
gence in failing to replace crossbar, trial court erred in directing
a verdict on negligence count against hotel for failing through its
apparent apents to properly inspect, maintain and repair the
sailhoat—Allegation that owner of boat negligently inspected
and/or maintained and/or repaired boat, resulting in defective
condition which caused injury to plaintiff, states cause of action
inneglivence against owner of boat—Evidence failed o establish
that repairman negligently performed weld on crosshar or that
repairman had duty to inform sailthoat owner that bar should be
replaced rather than repaired—Directed verdict properly en-
wredinfavor of repairmanon neplipence count
SRULA AMOROSO and RODERT AMOROSO, her husband, Appellants, v,
ULL FRICDLAND FAMILY ENTERPRISES, 3 b/s THE DIPLOMAT
GL, INC., s Florida comporation, THE DIPLOMAT HOTEL, INC., a
Fiorida comporation; SUNRISE WATER SPORTS, INC., a Florida corpora-
Lo WILLIAM THORAL, as the last known ditector and oflicer of SUNRISE
WATER SPORTS, INC., ATLANTIC SAILING CENTER, INC., & Florida
szeporation; FLORIDA INSURANCE GUARANTEE ASSOCIATION, INC.;
EGBING RHODENBAUGH; MISTRAL, INC., a Flonda cormoration;
SSUTILLS, INC., a Flonda corporation; and RIODENBAUGH'S SHEET
SUTAL REPAIRS, INCL, a Florida corporation, Appelleey, dih Disirivt, Case
SRATTE Doicien Bled April 8, 1992, Appeal Do the Clreuit Court for
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Rhodenbsughand FIGA. Bill Ullman, Miami, for Alantic $ailing Center, Inc.

(WARNER, 1.) Appellants claim that the trial court erred in di-
recting a verdict against them in this negligence/products liability
case, We affirm in part and reverse in part.

Appellants, Mr. and Mrs. Amoroso, were guests at the Dip-
lomat Hotel in Hollywood, Florida. During their sy they de-
cided to rent a sailboat. The sailboat stand was located on the
Diplomat’s premises and was advertised in the guest rooms, Res-
ervations were made through the hotel telephone system, and
charges for the rentals were billed to the hotel rooms. However,
the sailboats were owned by Sunrise Water Sports, Inc. (Sunrise)
which contracted with the Diplomat to operate the reatal stand.
Sunrise in turn had an arrangement with Atlantic Sailing Center,
Inc. to bandle the rentals. Atlantic was organized 1o operate the
rental business at the Diplomat. .

Mr. Amoroso had rented sailboats two times previously from
the stand without incident. On the third time Mr. Amoroso ar-
ranged for a sailboat rental, a crossbar on the sailboat broke,
causing the mast to fall, striking Mrs. Amoroso. As a result of
injuries sustained, the Amorosos filed suit against the Diplomat,
Sunrise, Atlantic, and a welder who had repaired the crossbar a
few days before the accident. The sixth amended complaint al-
leged causes of action for negligent repair and rmaintenance,
breach of implied warranties of fitness and merchantability, and
strict liability against Diplomat, Sunrise, and Atlantic. The com-
plaint alleged negligence against the welder.

At trial, the Amorosos offered several experts, While much of
their testimony was excluded by the tral judge for various rea-
sons, an expert on marine accidents was permitted 1o testify that
in his opinion the cracked crossbar which had been welded to-
gether before the accident should have becn replaced rather than
repaired, because the bar was subject to a lot of stress in sailing
and could not take such stress with the weld. The welder also
testified that the crossbar failed right next to the weld, and that in
some cases the area next to the weld is weakened by the weld.
Finally, the testimony established that the accident occurred 25 a
result of the crossbar breaking.

The trial court directed a verdict in favor of Atlantic and
against appellants on the ground that Atlantic was at most the
agent of Sunrise and that anything it did should be held against
Sunrise as the principal. He pextdirected a verdict oa the implied
warranly counts without specifically addressing the implied war-
ranty of fitness for ordinary use or merchantability. Next, the

-court directed a verdict in favor of the welder on the grounds that

there was no evidence presented that the weld was ceghyently
done, and there was no legal duty on the welder to advise Atlunnce
or Sunrise that the crossbar had to be replaced rather than re-
paired. As to the strict liability counts, the tral court stated that
“there 13 no such thing us strret hability ' add divected a verdiot
From the reading of all of the arguments, we heliove that the
court was of the epinten that the dovtrine of stact Lizmdy would
not apply in cases of rentals, The tnal court also directad a ver-
dictin fuvor of the Diplomat Hotel on the ground that there was
not a joint venture or apparent authority established tetween the
Diplomat and Sunrise or Atlantic to hold the Diplomat hable,
Finaily, the judge directed a verdict in favor of Suzrnse on the
neghieence claim because, as he read the camplan o2
appeilants were wrothe Diplomat e
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 either an actual ‘or apparent agency'relationship between them.

Second, the evidence established a joint venture among the par-
ties sufficient to withstand a directed verdict. Third, the court
erred 1n its direction of a verdict on the strict liability and implied
warranty counts. Fourth, the court erred in directing a verdict
against the welder. Finally, they claim that several evidentiary
erTors require reversal.

The starting point of any review of a final judgment entered on
a directed verdict is the general pronouncements regarding the
direction of verdicts. A trial court may direct a verdict against a
plaintiff only if no evidence is introduced on which the jury may
lawfully find for the plaintiff. 55 Fla. Jur. 2d Trials § 84 (1982)
and cases cited therein, In other words, where there 1s any evi-
dence, albeit dispyted, which supports the cause of action al-
leged, the trial court should not remove the case from the jury's
consideration. Furthermore, on appeal a trial court’s reasoning is
not the controlling factor, The question before the court on re-
view is whether the result reached by the court was correct. See
Johnson v. Davis, 449 So.2d 344 (Fla. 3d DCA 1984); Gavel v.
Girton, 183 So.2d 10 (Fla. 2d DCA 1966).

AGENCY
In order to prove an apparent agency between the Diplomat
Hotel and Atlantic or Sunrise, the Amorosos must prove:
(1) Arepresentationby the principal;
(2) Relianceonthatrepresentationby a third person and
(3) A change of position by the third personin reliance upon the
representationto his detriment,

Orlando Executive Park, Inc. v. Robbins, 433 S0.2d 491 (Fla.
1983); Holiday Inns, Inc. v, Shelburne, 576 S0.2d 322 (Fla. 4th
DCA 1991). As noted in Shelburne, the doctrine rests on appear-
ances created by the principal, not the agent. Id. at 333, Shel-
urne g8lso cites with approval Sapp v. Ciry of Tallahassee, 348
30.2d 363 (Fla. 1st DCA 1977), which states:

{Clontrol and domination need not be actual but may be binding

upon the principal if apparent, That is, if the principal has held

the agent out to the public as being possessed of the requisite
authority, and a third person is aware of his authority and has
relied on 1t to his detriment, the principal is estopped from deny-
ing the agency relationship.

Id. at367.

Here there was sufficient evidence of each element of appar-
ent agency to preclude the direction of a verdict against the Dip-
lomat. The Diplomat placed brochures in each room advertising
the availability of sailing at the hotel. The rental stand was on the
Diplomat Beach. Both Mr. and Mrs. Amoroso testified that
neither Sunrise nor Atlantic were identified as the owner or oper-
ator at the beach. The sailboats were paid for by charging them to
the room and leaving the room key as secunty for the rental,
Mrs. Amoroso also testified that she saw in the brochure a sail
with the Diplamat logo on 1t. Just as 10 Saelburne this evidence
taken together was sufficient to show that the Diplomat repre-
sented to thelr guests that the saitboat rental stand was a part of
the hotel operations,

Secondly, there was evidence of the Amorosos' reliance upon
the representation of the Diplomat's control of the sailboat rent-
als. Regarding her failure to inspect the sailboat being rented,
\1r<; Amorosa testified, ‘I would assume that if the Diplomat is

niing something, 1tisin good condivion, [ didn’t even think that
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With respect to the directed verdict in favor of Atlantic, the
trial court concluded that since Atlantic was the agent of Sunrise,
and a third party cannot recover both against an agent and its
principal for negligence, Atlantic as agent would be entitied to a
directed verdict. As this case involved the existence of at most an
*‘undisclosed’’ agency relationship between Sunrise and Atlan-
tic, the appellants were entitled to hold either the agent or the
principal hable. Collins v. Aetna Ins. Co., 103 Fla. 848, 138 So.
369 (1931). However, while the appellants had to elect which
party to hold liable, they were not required to elect until after the
verdict as to whom they wished to take judgment against.
Bertram Yacht Sales, Inc, v. West, 209 S0.2d 677 (Fla. 3d DCA
1968). Nevertheless, they did not object or dispute their right to
hold both Atlantic and Sunrise in the case until after the verdict
and in fact argued to the court that Sunrise was the one who
should be held liable for any derelictions of Atlantic. In light of
this concession, we find no reversible error with respect to the
directed verdict in favor of Atlantic,

With respect to the directed verdict on the theory that the
Diplomat, Sunrise, and Atlantic were joint venturers, we affirm.,

IMPLIED WARRANTY OF MERCHANTABILITY

Appellants sued the Diplomat and Sunrise on the theory of
breach of implied warranty of merchantability or fitness for
ordinary use. Appellees first claim that there is no implied war-
ranty of fitness or merchantability between a lessor and lessee.
We disagree. In W.E. Johnson Equipment Co. v. United Airlines,
Inc., 238 So.2d 98 (Fla, 1970), the court extended implied war-
ranties to lease transactions in the commercial setting, noting
**[pJublic policy demands that in this day of expanding rental and
leasing enterprises the consumer who leases be given protection
equivalent to the consumer who purchases.' Jd. at 100, While
the court specifically addressed the implied warranty of fitness
for a particular purpose, the public policy extension made by the
court applies equally, if not more so, to implied warranties of
merchantability or fitness for ordinary use. See Ford v. High-
lands Ins. Co., 369 S0.2d 77, 78 n. 2 (Fla. 1st DCA 1979). In
fact, the Johnson court noted that the precursor for its opinion
was its case of Williamson v. Phillipoff, 66 Fla. 549, 64 So. 269
(1914), which held that a bailed chattel must be of a character and
condition as contemplated by the contract, and the bailor would
be liable for damages caused by defects in the product. That
standard is not appreciably different from an implied warranty of
merchantability which requires that the goods be fit for the ordi-
nary purpose of such goods. See § 672.314, Fla. Stat, (1989).
Appellees have advanced no argument as to why the public policy
arguments which impelled the court to apply an implied warranty
of fitness for a particular purpose to lease transactions would nat
apply equally to an implied warranty of fitness for ordinary use.
Since Johnson, the commercial lease business has mly grown at
an increased rate. Dspecially in the context of the short term
rental, the renter must rely on the fessor to provide a chatiel fit
for its ordinary use. The renter of a car expects that it will func-
tion as an automaebile, and its wheels won't fall off during the
rental period. Likewise, the renter of a sailboat should expect
that its mast will not break and fall down during the penod of the
rental. We hold that there is an implied warranty of fitness for
ordinary use in a lease transaction.!

Appetlees nextargue that even if Johnsen does apply, 18 wounld
not appiv to them vnder the stapdards epunciated 1mothe ap
beoause they are neta Umass deader m the chaged feased
o, 238 :ﬂ o lu0, This stdement in Jolmsom s Loien out of
context. The court & sted several fnotors (@ ke into censnderation
11 r)«‘('rmm"i{‘ whetiter the mmu Lzr fease transuolion \wtﬂd
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offcred for lease before the court will deem that an implied war-
ranty will exist. However, we have no problem in determining
that appeliees’ operation constitutes a commercial leasing opera-
tion of boats for profit and that commercial reasonableness would
dictate that the lessor should be responsible for damages caused
by the defects in the boats which it leases,
The elements to prove liability under an implied warranty
theory are:
(1) That the plaintiff was a foreseeable user of the product.
(2) That the product was being used in the intended manner at
the time of the injury;
(3) That the product was defective when transferred from the
warrantor;
(4) That the defect caused the injury,

Sansing v. Firestone Tire & Rubber Co., 354 $0.2d 895 (Fla. 4th
DCA 1978). However, in Kramer v. Piper Aircraft Corp., 520
S0.2d 37 (Fla. 1988), the supreme court held that a no-privity
claim for breach of implied warranty was abolished by the adop-
tion of strict liability in Florida in West v. Caterpillar Tractor
Co., 336 So.2d 80 (Fla. 1976). Therefore with respect to the first
element, the plaintiff must be in privity with the warrantor,
Appellees have made a claim that it was Mr. Amoroso who
rented the boat, thus eliminating the privity requirement as to
Mrs. Amoroso. The evidence is susceptible to differing construc-

tions. Both Mr. and Mrs. Amoroso went to the sailboat rental .

window. Although Mr. Amoroso handed the attendant the key,
the rental was charged to the room which was in both Mr. and
Mrs. Amoroso's name., Therefore, there was sufficient evidence
of privity to avoid a directed verdict.

Appellees also contend that there was no proof that there was
any defect in the sailboat from the time it left the manufacturer,
citing as authority Vandercook & Son, Inc. v. Thorpe, 395 F.2d
104 (5th Cir. 1968). While an allegation of a manufacturing
defect is necessary in a cause of action for breach of implied
warranty against the manufacturer or its dealer, where a lessor is
being sucd, the defect in the product may and frequently will
anise after the manufacture. The lessor is liable for defects in the
product leased, especially if created by the lessor or of which the
lessor has knowledge. As in the case of strct liability, the policy
of the law is to place the risk of loss associated with the use of
defective products on those who have created the risk and who
can best protect against it, Certainly, the commercial lessor is in
a better position than the lessee to supervise the condition of its
boats, cars or the like and keep them free of defects. In like man-
ner, a seller of used cars may be liable for implied warranties of
merchantability and fitness, unless properly disclaimed, even
though the defects asserted arose after the manufacture of the car.
oce fert Smith Oldsmobile, Inc. v. Franklin, 400 S0.2d 1235
(Fla. 2d DCA 1981). The lessor is in a similar position. From the
evidence presented in this case it is apparent that there was a
defectin the rail which caused it to ceack and the mast o topple,
Thus, the tral court erred 1o directing & verdict on the implied
warranty count.

STRICT LIABILITY

The trizl court also crred in directing o verdict on the strict
linbility counts against the Diplomat and Sunrise. In West v,
Carerpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976), the
supreme court adopted the dectrine of strict Hability as st forth
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was not the reater of the sailboat; (2) that there was no proof of
manufacturing defect; and (3) that the doctrine of strict liabilit
does not extend to lessors.? The first claim is completely withot
merit because strict liability does not require privity to impos
liability. Kramer v. Piper Aircraft Corp., 520 So.2d 37 (Fl
1988); Restatement (Second) of Torts § 402A(2)(b) (1965). Th
sccond contention 1s likewise without merit. Even if no manufa¢
turing defect is shown, the seller is liable for defects over which
has control. As the court stated in Mobley v. South Florida Bever

age Corp., 500 80.2d 292, 293 (Fla. 3d DCA 1986):

Since a retailer is liable for defects over which it bas no contro}
it is all the more obviously responsible to an innocent purchase
like the plaintiff for a defect which was created only after th
product came into its possession—and for which, therefore, the
manufacturerand others high up in the distributive chain are no
liable.
There was evidence here that the crossbar had broken and ha
been welded back together. An expert testified that replacement
rather than repair of the broken bar was required as the repaire
bar could not stand the stresses of sailing. Therefore, there was
sufficient evidence of a defect in the boat which existad at the
time the boat was rented to the Amorosos to sustain a cause of
action,
Finally, the claim that strict liability does not apply to lessors

“his been addressed only briefly in Flonda cases. In Fuich v

Ryder Truck Rental, Inc., 391 S0.2d 810 (Fla. 5th DCA 1980),
the court applied strict liability to a commercial lessor, and in
North Miami General Hosp., Inc. v. Goldberg, 520 §0.2d 650
(Fla. 3d DCA 1988), the court noting that the do<trine had been
applied in other consumer contexts including lease transactions,
explained that:
[Tthose who profit from the sale or distribution of a particular
product to the public, rather than an innocent person injured by
it, should bear the financial burden of even an undetectable prod-
uct defect, The rationale of the doctrine thus inherently requires
a defendant which is in a business withia the product’s distribu-
tive chain,
Id. at 652, By far the vast majonty of courts which have constd-
cred the question have extended strict Liability to the commercial
lessor. See Strict Liability of Lessors of Personalty, 52 A.L.R. 3d
121 (1973). Thus, we hold that the doctrine of strict liability
applies to a commercial lease transaction and that the court erred
in directing a verdict holding that 1t did not apply.
NEGLIGENCE
Because of our holding that the Diplomat hotel may be liable
on a theory of apparent agency theory, given the evideace pre-
sented that there was negligence in failing to replace the crossbar,
we also hold that the court erred in directing a verdict on the
negligence count against the Diplomat for failing through s
appuarent agents to properly s Trr
satheat. Winle the arpel]
that 8 ¢laim that the erossbar o
than repaired did not constitutz nephgent maintenance or repair,
we disagree, To maintain something mezans o Keep it good
condition and repair. By failing (o replase (he crossbar and re-
pairing it wnstead, the appellants were offenny proof that 1t was
not heing kept in gocd condition. This 1s sullicient to sunvive a
Jirected verdict.
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the negligence count.

We affirm the directed verdict in favor of the welder. There
was no evidence presented from which a jury could conclude that
the weld was negligently done, nor that the welder had a duty to
inform the sailboat owner that the bar should be replaced rather
than repaired, nor do we deem that he had such a duty as a matter
of law.

While there was evidence produced through cross-examina-
tion which shed doubt on some of the particulars of the appel-
lants’ case, these are issues for the jury to decide. The appellants
put on evidence sufficient to survive a directed verdict and on
which they were entitled to argue to the jury. We therefore re-
mand for a new trial consistent with this opinion. Because of our
disposition of thespoints on directed verdict, we do not address
the remaining evidentiary points raised. (LETTS, J., concurs in
conclusion only. FARMER, 1., concurs.)

Parenthetically, we would note that the legislature has now extended im-
plied warrantics to lease transactions in sections 680.212 and 680.213, Florida
Statutes (1991), undoubtedly in recognition of the substantial commercial im-
pact that lease transactions have in our economy, This statulory enactment docs
not negate the earlier existence of common law warranties as provided in case

law,

*In its ruling the trial court also thought that the doctrine of strict lability
applied only to inherently dangerous products, i.e., dangerous instrumentalities,
The appellees do not argue that point, The doctrine of strict liability applies not
only to inherently dangerous products but 1o any product which when defective
is dangerous and causes injuries, Zyferman v, Taylor, 444 S0.2d 1088 (Fla. 4th
DCA 1984),

» » »

Torts—Legal malpractice~PlaintifP’s claim that law firm missed
statute of limitations deadline for filing medical malpractice suit
on behalf of plaintiff~Affidavit signed by attorney from defen-
dant law firm merely stating that firm did not breach any duty of
care in handling plaintif’s claim but failing to explain why case
was not filed within statute of limitations insufficient to shift
burden of proof to plaintiff and to remove all doubt as to exis-
tence of issue of material fact—Plaintiff was not required to file
counter affidavit where negligence of attorney appears on face of
pleadings and is unrebutted by aflidavits to the contrary—Error
to grant law firm’s motion for summary judgment
DONNA GALLOWAY, Appellant, v. LAW OFFICES OF MERKLE,
BRIGHT and SULLIVAN, P.A., Appellce. 4th District. Case No, 91-2244.
Opimion filed April 8, 1992, Appeal from the Circuit Count for Palm Beach
Counly; W. Matthew Stevenson, Judge. Robert Garven, Sunrise, for appellant.
Kenneth White of Cooney, Haliczer, Matison, Lance, Blackburn, Pettis &
Richards, P.A., For Lauderdale, for appellee.
(PER CURIAM.) This appeal anises out of a legal malpractice
claim. Appellant’s suit claimed that the appeliee law firm missed
a statute of limitations deadline for filing a medical malpractice
suit on behalf of appellant. The law firm moved for summary
Judement with an athidavit siened by the altorney from the firm
who handied appellant’s case stating that the firm did not breach
any duty of care in the handling of appellant’s claim. Based solely
on this affidavit and the failure of appellant to produce an ex-
pert’s affidavit rebutting appellee’s affidavit, the tnal court
granted summary judgment, relying on the case of Pritchard v.
Feppercorn & Peppercorn, Inc., 96 S0.2d 769 (Fla, 1957). We
reverse,

The dispositionef this case is controlled by the sermunal case of

1-

Hopll v, Talconr, 181 S$0.24 40 (Fla. 1966), which held that on a
sotton for suasnary judgment, the burden o prove the nonex-
stence of & material fact iy on the moving party. Thus, the trigd

sourt mudt Jock not only to the existence of affidavits but o their
tents i determmne whether the moving party has moet its bur-

o gt e case 15 factually siw e nresent

to a vegetative state after treatment had been administered.
Therefore, the court held that such affidavits did not remove all
doubt as to the existence of material issues of fact and were insuf-
ficient to shift the burden of proof to the plaintiff. See also North
Broward Hosp. Dist. v. Royster, 544 $0.2d 1131 (Fla. 4th DCA
1989); Brooks v. Serrano, 209 S0.2d 279 (Fla. 4th DCA 1968).
Similarly, in this case the affidavit of the attorney who worked
on appellant’s file merely stated that appellant’s file was handlec
in accordance with the community standard of care, but the

- affidavit nowhere attempts to explain why this case was not file¢

within the statute of limitations as alleged in the complaint. With
out such explanation, the burden of proof was never shifted tc
appellant, and Pritchard v. Peppercorn & Peppercorn, Inc
never comes into play. There remains a glaring issue of materia
fact on the face of this record, where an allegation that the cast
was not filed within the applicable statute of limitations remain:
unchallenged.

We also agree with appellant that under the facts of this case ¢
counter affidavit was not necessary where the negligence of th
attorney appears on the face of the pleadings and is unrebutted by
affidavits to the contrary, Appellant alleged in her complaint tha
she turned her file over to the appellee who agreed to investigate
and prosecute her malpractice claim. Despite the knowledge o
the statute of limitations, appellee retained her file until after the
statute of limitations had rup, after which time appellee advise«
appellant that it would not be able to pursue her claim. In hi
affidavit the lawyer handling the file did not controvert thest
factual allegations. We think the unexplained failure to file withis
a statute of limitations as described in this complaint is such ar
apparent breach of a duty of care as to obviate the need for exper
testimony from appellant on 2 motion for summary judgment. Cf
Dykema v. Godfrey, 467 $0.2d 824 (Fla. 1st DCA 1985); Surit:
v. Kelner, 155 80.2d 831 (Fla. 3d DCA 1963), cert. denied, 16!
S0.2d 178 (Fla, 1964).

For the foregoing reasons, we reverse and remand for furthe:
proceedings. (DOWNEY and WARNER, JJ., and OWEN
William C., Jr,, Senior Judge, concur.)

L L »

Criminal law—Cross-examination—Limitation—Prosecutiot
witness—Criminal prosecution against witness

DAVID TURNER, Appellant, v. STATE OF FLORIDA, Appellcc. 4th Dis
trict. Case No, 91-0802. Decision filed April 8, 1992, Appeal from the Circni
Court for Indisn River County; James B. Balsiger, Judge. Richard L. Jorandby
Public Defender, and Cherry Grint, Assisant Public Defender, West Palr
Beach, fur appellant, Robert A, Butterworth, Attorney General, Tallahassee
and Sarah B. Mayer, Assistant Attorney General, West Palm Beach, for appel
lee.

(PER CURIAM.) AFFIRMED. (LETTS and DELL, JJ., con
cur. ANSTEAD, J., dissentswith opinion.)

(ANSTEAD, 1., dissenting.) The appeliant claims arror 1n the
trial court’s refusal to allow him to cross-examine an importan
state witness about a state crinunal prosecution against the wit
ness. This case cannot be matenully distinguished from our re-
cent holding in Auchmury v. Stare, No. $0-2007 (Fla. 4th DCA
Mar. 4, 1992) [17 F.L.W, D629}, in which Judge Farmer, wnt
ing for the court stated:
The tria] judge barred the defense from questioning the witnest
about thiz pending presecution and he stale hac
GaY arrangements o wnderstiand onceivably
atfect the credibility of the wi we. His decision
appears Lo have been based on hiy as ion thut the probative
vidue of this evidence would he gutwe b jucic!
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District. Case No. 91-0146. L. T, Case No. 87-27030 (17). Cpinion filed Octo-
ber 14, 1992, Appeal from the Circuit Court for Broward County; Linda L.
Vitale, Judge. Steven L. Goldman of Entin, Schwarz, Goldman, Margules &
Moore, P.A., Miami, for appellant. Constance G. Grayson of Schantz, Schotz-
man & Aaronson, P.A., Miami, for Appellee-Britton, Casscl, Schantz &
Schatzman, PLA,

(DOWNEY, J.) Appellant J.LE.I. Airlines (J.E.L), a Delaware
corporation, appeals the trial court’s order granting appellees’
summary judgment and dismissing appellant's complaint.

The case arose out of a contract between JLE.L. and Stephen
Quinto (Quinto) regarding the purchase of stock in Northeastern
International Airways, Inc., for cash and transfer of stock in
J.E.L Airlines, Inc, It is alleged in appellant’s complaint that the
Northeastern Stock was to be escrowed with the law firm of Brit-
ton, Cassel, et #l., for delivery as specified in the contract, In
time, the parties disagreed on the status of their respective per-
formance and appellant filed suit for damages.

On November 29, 1990, the trial court entered an Order On
Defendant's Motion for Summary Judgment and Final Order of
Dismissal, and thisappeal ensued.

There are two aspects to the order under review. One grants
summary judgment based upon appellant’s status as a dissolved
foreign corporation. The other dismisses the cause as a sanction
for failing to appear for a deposition on the date that the court
ordered. The main thrust of appellant’s attack is that the trial
court refused to give it adequate time to comply with the court's
orders,

Qur conclusion from a study of this record is that the trial
court erred in dismissing the cause for the discovery violation
andin granting the summary judgment.

On November 20, 1990, the trial court filed a Pre-Trial Con-
ference Order, which ordered appellant to submit to deposition
by November 27, 1990, or the case would be dismissed. When
appellant, or its representative, did not appear for the deposition,
without any hearing on the matter, the court entered the order
dismissing the cause for such failure. Appellant argues that, had
a hearing been held, it could have informed the court that its
designee for deposition was out of the country when the pretrial
order was entered and counsel had been unable to effectuate his
timely presence. Be that as it may, the order imposing the sanc-
tion of dismissal is defective because it fails to find that appel-
lant’s conduct demonstrated a deliberate and conturmacious disre-

gard of the court’s authority or evidenced a willful failure to
submit to discovery. Bernaad v. Hintz, 530 So. 2d 1055 (Fla, 4th
DCA 1988). Such finding is a sine qua non for entry of so severe
a sanction.

The sccond aspect of the order appealed is the granting of
summary judgment for failure to have its corporate existence
reinstated. The order directing appellant to reinstate its corporate
existence was entered November 20, 1990, and ke summary
Judgment follewed on November 29, 1590, As anpallantargucs,
iowas physically impossible to accomplish the reinstatement
within that time frame. We are not unaware that wopellant's
corporate existence had been suspended for several vears. How-
ever, at the pointin time when that became an issuc, 2 rzasonable
amount of time should have been allowed to enable appellant to
effect a reinstatement, and the cause could have been abated in
the interim,

Accordingly, the order appealed from is reversald and the
t anded to the trial court with Jirections 12
sepable time to effect corporate ref
wly been accomplished, and 3 reasenad)
ssentutive for discovery purmoves,

(STONE and POLEN, JJ.,
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broke-—Question certified whether dactrine of strict linbility
to defective products extends to commercial lease transactions
those products j

PAULA AMOROSO and ROBERT AMORQCSO, her husband, Appellants,
SAMUEL FRIEDLAND FAMILY ENTERPRISES, d/b/a THE DIPLOM.
HOTEL, INC., a Florida corporation, THE DIPLOMAT HOTEL, INC.,
Florida corporation; SUNRISE WATER SPORTS, INC., a Florda corpo
tion; WILLIAM THORAL, a5 the last known director and officer of SUNRI
WATER SPORTS, INC., ATLANTIC SAILING CENTER, INC., a Flor
corporation; FLORIDA INSURANCE GUARANTEE ASSOCIATION, INt
ROBIN RHODENBAUGH; MISTRAL, INC., a Florida corporation; NA
TILIS, INC,, a Florida corporation; and RHODENBAUGH'S SHEET MET:
REPAIRS, INC,, a Florida corporation, Appellees. 4th District. Case No. §
2773, Opinion filed October 14, 1992. Appesl from the Circuit Court
Broward Counly; Rebent L. Andrews, Judge. C. Robert Murray of Cannit
Murray & Feliz, P.A., Miami, for appellants. Richard A. Sherman and Ro
mary B. Wilder of Law Oflices of Richard A. Sherman, P.A., and Gregg
Pomeroy of Pomeroy & Pomeroy, P.A., Fort Lauderdale, for Appellees-San
el Friedland Family Enterprises, Diplomat Hotel, Ine., Bill's Sunrise B¢
Rentals-Sunrise Water Sports, Inc., Sunrise Water Sports, Inc., and Willis
Thorla. David L. Wills of Vernis & Bowling, P.A., Fort Lauderdale, f
Rhodenbaughand FIGA., Bill Ullman, Miami, for Atlantic Sailing Center, Inc.

ON MOTION FOR REHEARING
[Original Opinionat 17 F.L.W, D889]

(PER CURIAM.) We deny rehearing but certify the followir
question as one of great public importance:

WHETHER THE DOCTRINE OF STRICT LIABILITY AS T

DEFECTIVE PRODUCTS EXTENDS TO COMMERCIA

LEASE TRANSACTIONS OF THOSE PRODUCTS?
(WARNER, J., concurs, FARMER, J., concurs specially witl

out opinion in denial of rehearing only. LETTS, J., dissents wit
opinion.)

(LETTS, J., dissenting in part.) I would grant the motion fc
rehearing insofar as it pertains to the issue of the Diplomat Hc
tel's strict liability,

The holding in Wesr v. Caterpillar Tractor Co., Inc., 33
S0.2d 80, 89 (Fla. 1986), was that *‘a manufacrurer may be hel
liable under the theory of strict liability in tort,”" (Emphasi
supplied). Admittedly, the Carerpillar Tractor court spoke ap
provingly of, and adopted the ALI Restaternent (Second) of Tort
§402A, which refers to *‘seller’” as distinct from manufacturer;
however, it is obvious to me that the actual holding is restricted t
manufacturers. Not only was the Caterpillar Tractor defendant -
manufacturer making caterpillar tractors, but the words *‘manu

dacture,”  “*manufactured,” or **manufacturer,” appear 1
excess of twenty times in the opinion. True, the words **seller’
or “distributor’ appear, but only infrequently, and the wort
“lessor" is never utilized. As a consequence, though I dissent ir
part, I wholeheartedly approve of the certified question. Qu
Supreme Court may well expand the doctring, but in mv view, |
hasrotvetdone so and neither shouldwe *

The other Florida cases cited by the majority in sunport of th
application of the doctrine o a lesser arz not convincing. Fot
example, in Mobley v, South Florida Beverage Corporation, 50C
50.2d 292, 293 (Fla. 3d DCA 1986), rev, denied, 509 So.2d
1117 (Fla. 1987), the court apparently upheld a strict liability
count against a rerailer specifically noting that “*others hicher up
the distributive chain are net liable.”” The Diplomat Hotel 15
clearly not the retailer in the case now before us. Thut Jouhtfol
distinction belongs to Sunrd 1 wha own the 5
boats and rent them not ne
The Diplomat Hotel unues PR
tributive chatn and theretore urder Mobiev, 151
The other cage relied upen by the my
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course of business is the mass rental of trucks. I do not believe
there is a compelling analogy between Ryder Truck Rental and a
hotel primarily engaged in the hotel business which leases a
ch to the owner of six small Hoby Cats (Tequila Sunrise
dels). By the same token, I do not believe the words “*seller”’
“lessor’” under section 402A of the Restatement were ever
ended, under Caterpillar Tractor, to impose strict liability
under the facts of this case.
As to the balance of the majority opinion, I continue to concur
in conclusion only.

"The majority opinion concludes that the word *‘scller’” also cncompasses a
““lessor,’ the latter word describing the Diplomat Hotel in this case. See W.E.
Johnson Equipment Co., Inc. v, United Airlines, Inc., 238 $S0.2d 98 (Fla.
1970). ‘

* * *

Dissolution of marriage—Trial court erroneously concluded that
wife would have to contribute toward enhancement of husband’s
separately-owned assets in order for the appreciation in those
assets to constitute marital property—On remand, trial court
should determine which of separately owned assets were en-
hanced as result of husband’s labor in enterprise during the
marriage and then equitably distribute the marital property—

Hushand’s contention that trial court awarded wife permanent”

rather than rehabilitative alimony as a punishunent to hushand
for his marital indiscretions unsupported by record—IHusband's
obligation to pay health insurance and medical expenses for wife
and minor children to be limited to “‘reasonable and necessary”’
expenses-~Abuse of discretion to impose licn on over one million
dollars of husband’s assets to secure an award of $100,000 lump
sum alimony and an award of permanent alimony
JAMES A. WATFORD, Appellant/Cross Appellee, v. TERESA WATFORD,
cilee/Cross Appellant, 4th District, Case No, 91-0658, L. T. Case No, 89.
CA. Opinion filed October 14, 1992, Appcal and cross appeal {rom the
uit Court for Qkeechobee County; William L. Hendry, Judpe. Timothy W,
ill of DeSantis, Cook & Gaskill, North Palm Beach, and John R. Cook,
echobee, for appellanUcross eppellee, Joseph D, Farish, Jr, of Farish,
arish & Romani, West Palm Beach, for appellee/crossappellant.

{WARNER, J.) This is an appeal of a final judgment of dissolu-
tion of marriage in which the wife was awarded lump sum slimo-
ny, permancent alimony, child support, and attorney’s fees and
costs, Both the husband and wife appeal, clainung errors on the
part of the trial court. We reverse.

Appellant husband and appellee wife were married in 1979,
The wife filed for divorce in 1989, During the marnage the hus-
band worked for his family’s trucking business, and the wife
stayed at home and took care of thetr two children. The wife has

axperienced serious health problems, including a bone marrow
transplant from which she has had host-donor complications. The
court also heard testimony that the husband engaged in an adul-
tzrous relationship while married,

Appeliant owned a 24 % interest in his family's trucking bus
which wis iven to him by s father durmng tiw i
lso was piven 45059 interest inan meorponted ©
ind a 28 % interest in investment acreage, all of \\lmh are [:.miiy

swned corporations. The hushand also had a $50,000 cush sur-
render value of a life insurance policy and an interest in a fanuly
trust in excess of $500,000. The trial court found that the hus-
fand’s net worth was in excess of $1,000,000 and possibiy as
wiahoas 'S? 000,000, Finally, the trial court determined thut the
wshand's income was at feast 115,00 after taxes, and U WS
30,000 per vear v e

o el
HRTI

vy to snbstantiale an additie Ml

i 1.
T trial court concluded that there were no maeiad
ause adlb of the hushond®s assets came from bus parents,

wnt i vahue of thene o ¥

Gon i the

DAL NG

school tuition; (5) full health and accident insuranse forth
and children; (6) ordered the husband to pay any fui
ibles or unrecovered medical expenses for the chi
attorney’s fees and costs, The court further ordﬂ'ad t‘mt the
wife's award would be secured by alien on the huskand’

Appellant claims first that the tnal court erred in awarding Lhe
wife lump sum alimony. Conversaly, the wife claims that the trial
court erred in determuning that there were no marita] assets sub-
ject to equitable distribution. We agree with the wife's conten-
tion.

The husband’s assets were gifts from his parents of vanious
shares of the family businesses. The husband worked in the busi-
nesses, particularly the trucking company, during the marriage.
Marital appreciation of separately-owned assets is subject to
equitable distribution if either spouse expended marital labor on
that asset. Pfleger v. FPfleger, 558 S0.2d 198 (Fia. 2d DCA
1990); see also Sanders v. Sanders, 547 So.2d 1014 (Fla. Ist
DCA 1989). Here the trial court erroneously conciuded that the
wife would have to contribute toward the enhancemant of the
asset for the appreciation to constitute mantal property. This was
error. The husband worked in the trucking company full-time
during the marriage. At least as to that asset, its appraciation of
over $500,000 durmg the marnage is a marital ass2t subject to
equitable distribution. On remand the court should determine -
which of theé separately owned assets were enhanced as a result of
the husband’s labor in the enterprise, thus making the apprecia-
tion marital property, Then the trial court should eguitably dis-
tribute the marital property. In order to accomplish this we also
reverse the awards of the mantal home and the lump sum alimo-
ny so that the court can fashion anew an equitablz E“.m:ial solu-
tion in this case.

The husband also complains that the tnial court should have
awarded only rehabilitative alimony and that the decision to
award permanent alimony was the result of the court’s consid-
eration of his adultery, There is nothing in the record to support
the contention that the trial court awarded permanent alimony as
a punishment to the husband for his mantal indiscretions. Evi-
dence was taken on this issue, and the trial court considered it as
it is entitled to do pursuant to section 61.03(1), Florida Statutes
(1989). The husband's citation to Neah v. Noah, 491 50.2d 112+
(Fla. 19806) is simply inapposite. Indeed, absent the evideace of
adultery there was a sufficient basis for the award of permanent
alimony. The wife was obtaining a nursing degree, but even if
she were to find employment there was no testimeay that her
level of earnings would be adequate to support her ia the marital
life-style. In fact, the combination of her polential future earn-
ings, child support, and the alimony awarded, after xes. would
not cover all of the wite's expenses. Combinad wiith her history
of serious illness, we find no abuse of discretion. However,
because we are reversing the equitable distnbution Jatzrmina-
tion, the trial court may Teconsi Vo '
fermming the aqunitable distriba
on thewife's available inconme. .

The trial vourt also ordered the hushand o provice il noad
coverage for the wife and minor chiidrenand o pay 2y d
ible amounts and medical expenses rot cavered ©
The Tifth District has held thatitis error to fail to se
see Marsh v, Marsh, 533 50.24 305 u la 2HDCA
ards v Richards, 477 S0.2d 620 (Fiu, 3 DCA 1521
‘m”hmh“su w[ 1 w»‘x&.,»}f: in l
v, Beandenbar ’, ‘)\O S
vt o hinutation:
sary™ omedical e
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Cont'’

INDEX TO RECORD

DATE FILED INSTRUMENT PAGE
11/16/90 Transcript of Proceeding Taken on Sept 11,

1990 1 - 24
11/16/90 Transcript of Froceeding Taken on Sept 10,

1990 25 -~ 46
11/16/9¢C Transcript of Proceeding Taken on Sept 14,

1990 47 - 72
11/16/90 Transcript of Prcceeding Taken on Sept 11,
Volune 2 1990 73 - 132
11/19/90 Transcript of Proceeding Taken on Sept 12,
volume 3 1990 . 133 - 282
119/90 Transéript of Proceeding Taken on Sept 12 ,

1990 283 - 425
\_Jplume: -l_l_
1171979 Transcript of Proceeding Taken on Sept 13,

1950 426 - 575
Voliume: &
11/19/90 Transcript cf Proceeding Taken on Sept 13,

1990 576 = 758
Volume 6 ) ’
3/30/87 Cormplaint for Damages 759 -~ 761
5/15/87 Amended Complaint for Damages 762 - 765
6/1/87 Motion to Amend Amended Complaint for

Damages 767 - 770
€/15/9¢C Agreed orfer c¢n Plaintiffs' Motion to Amend

the Amended Complaint fcr Damages 771
6/25/90 Motion to Amend Second Amended Complaint for

Damages 772 =777
7/1/87 befendant, Florida Insurance Guaranty .

Association's Motion to Disniss 778 -~ 779
7/1/87 Deféndant, Robin Raderbough's Motion to

Dismiss 78C
7/2/79C Certificate of Service of Motion tc Dismiss 781 -
7/8/87 Agreed Order on Plaintiffs' Motion to Amend

the Second Amended Complaint for Damages 782




VOLUME 6 Cont' INDEX TO RECORD
DATE FILED INSTRUMENT PAGE
7/15/87% Defendants, Samuel Friedland Family

Enterprises d/b/a The Diplomat hotel,

Inct., Bill's Sunrise Bcat Rentzls , Sunrise

water Spcrts, Inc,; & William Thoral, as the

Last Known Director & Cfficer of Sunrise Water

Sports , In¢'s, Motion to Dismiss Plaintiffs'

Third Amerded Complaint. 783 — 784
7/16/87 Motion to Amerd tlrird Amended Complaint for

Damages (Pltf) 785 - 786
7/16/87 Order on Plaintiffs' Motion to Amend the Thirc

Amended Complaint for Damages 787
7/16/8% Agreed Order Setting Aside This Court's .

Crder Dated August. 13, 1987 But Intended to be

Dated July 13, 1987 Granting Florida Ins,

Guaranty Associations Motion to Dismiss 788
7/16/87 Plaintiffs' Fourth Amended Complaint for Dam-

ages 789 - 793
7/17/87 Notice of Appearance (Bill Ullman) 794
7/20/8% Cross Claim {(Atlantic Sailing Center) 795 - 79¢
7/24/87 Notice to Post Non-Resident Cost Bond 797 - 798

(Defs)
8/4/87 Arswer of Atlantic Sailing Center, Inc 799 - £00
8/5/87 Defendants, Samuel Friedland TFriedland

Family Enterprises Bill Sunrise Foat Rentals -

Sunrise Water Sports, Inc., & William Thorla ,

as the Last Fnown Direéctor & Cfficer of Sun-

rise water Sports, Ins .'s Motion to Dismiss

Flaintiffs' Fourth Amended Complaint €01 - 80z
9/25/87 Mction to Dismiss (Def) 803 - 804
9/30/87 Non-Resident. Cost Bond 805 - 806
10/16/87 Order (Re: Motion to Dismiss Denied) 807
10/16/87 Order (Re: Motion to Dismiss Denidd) 808
11/18/87 Agreed Order ( Def) 809
11/25/87 Plaintiffs' Fifth Amended Complaint for

: Damages 810 - 823

12/08/87 Deferdants' Answer to Flaintiffs' Fifth

Amended Complaint 824 - 830

e )




VOLUME ¢t  Cont! INDEX TO RECORD
DATE FILED INSTRUMENT PAGE
’
12/10,87 Motion fcr More Definite Statement 831 - g32
2/16/88 Motion fcr Compulsory Physicel Examination 8313 834
3/29/88 Certificate of Service 835 e37
(Atlantic Sailing)
5/11/88 Motion for More Definite Statement 838
5/25/88 Notice of Hesring ( Def MNotion for More
Definite Statement) 839
6/20/88 Notice of Vacation { Michael D. Townexr ) 840 - 841
7/20/88 Motion for Special Trial Setting 242
(P1tf )
8,/5/88 Agreed Order ( Re : Motion for NMore Definite
Atatement €43
&/11/8¢ Defendant.'s Motion to Strike 844 845
8/11/8¢ Pretrjal Order & Order Setting Trial 846
8/18/88 Notice of Disclosure of Experts( Def ) 847
2/23/88 Florida Insurance Cuaranty Association ,
Robin Rhodenbough, & Rhodenbough Sheet Metal
Repairs, Inc.'s Answer to Flaintiffs' Fifth
Amended Complaint: g84e 850
£/24/8¢ Order on thke Def Samuel Friedland Family
Enterprises D/k/a the Diplomat Hotel , Inc
Bill Sunrise Bost Fentals Sunrise water
Sport Inc & William Thoral's ":Mction to
Strike Court Crder o £ 8/4/8¢ 851
%/24/88 Order cn Plaintiff's Motion for Special
trial Setting €52 853
8/31/88 Agreed Order Setting Aside This Court's Order
Dated Aug 24, 1968 Derying the Defendant's
Motion to Strike 854
9/2/88 Motice of Filing Names & Addresses of Expert
Witnesses Pursuant to Court Order 855 856
Pltf.)
9/6/88 Notice of Filing Exrert Witnesses Pursuant to
Court Order 857 B58&
9/7/8¢ Plaintiff's Motion for Mediation Conference 859
8/8,88 Fotice «f Trial docket conflicts(J. Ca~illo) 860 861
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YOLUME 6
DATE FILED INSTRUMENT PAGE
9/9/88 . . ,
19/ Motion to set Aside (Atlantic Sailing
Certer) 862
9/9/88 Motian fcr Default ( A. S. C. ) B63 ~ B66
¢/12/8¢ Motion for Summary Judgment of Cefendant.,
Samuel Friedlard Fezwmily Enterprises d/b/a/
the Diplomat. Hotel , Inc & the Diplomat
Hotel, Inc. 867 - BE9
9/15/88 Crder cn Plaintiffs' Motion for Mediation
Conference . 870
3/15/8% Order on Motion to Strike (Def ) 271
9/19/88 Cisclosure of Expert Witnesses 872
(J. Camillo)
10/4/88 Samuel Fredidlard Family Enterprises d/b/a/
the: Diplomat Kotel , Inc., Bill Sunrise
Boat Rentals-Sunrise water Sport, Inc, &
William thorla's Unilateral Pre-Trial
Stipulation €73 - 877A
Volume i/
10/7/8¢% Depositicn of James Farrison 878 -~ 1037
‘ L. 8,30/88
_ VOLUME 3
10/7/88 Deposition of Robin Rhodenbaugh on 8/30/88 1038 ~ 1142a
VOLUME 9
16/7/88 Deposition of William Thorla on 5/28/87 1142 -« 1269
volume 10
106/7/88 Motion to Strike Plaintiff's Pleadings 1270 - 1271
10/10/88 Motion fcr Protective order 1272 - 1273
10/11/88 Motion to Strike 1274 - 1275
10/11/88 Ilaintiffs' Pre-trial Stipulation 1276 - 1278
10/11/88 Flaintiffs' Witnesses 1279 - 1281
10/11/88 Pre-trial Stipulation of Atlantic Ssiling
. Center, Inc. 1282 -~ 128t
10/11/88 Flaintiffs' Schedule of Exhibits 1286 ~ 1287
10/12/88 Unilateral Pretrial Statement 1288 - 1291




VOLUME 30 ¢ cant! INDEX TO RECORD
DATE FILED INSTRUMENT PAGE
10/13/88 Aftfidevit in Opposition to Defendant, Samuel

Friedlend Family Enterprises d/b/a
Diplomat Hotel Mction for Protective Order 1292 - 1294

10/13/8¢ Motion for Protective Crder (BA.5.C. ) 1295
10/13/8¢% Mot.ion for Prctective Order 1296 - 1297
10/13/88 CGrder Appointing Court Mediator 1298 - 129¢%
10/14/88 Flaintiffs' Motiecn tc Strike Ronald Zollo,

P.E. as &n Expert Witness for Trial 1300 - 1301
10/14/88 Plaintiffs'! Motion to Strike Kenneth

Faberly as & Witness fcr Trial 1302 - 130z
10/14/88 tmerded Plaintiffs' Schedule of Exhibits 1304 - 1305
10/14/8¢8 Order on Defendant Samuel Friedlarnd Family

Enterprises d/b/a the Dipolmat Hotel ,

. In¢ . Motion for Summary Judgement 1306

10/14/88 Order on Defendasnts Samuel Friedland Family

Enterprises d/b/a/ the Diplomat Hotel , Inc

Bill Sunrise Boat Fentals - Sunrise Water

Sport, Inc & William Thorla, Motion for
Prcotective Order 1307

10/14/8¢ Order on Defents Florida Ins, Guaranty
tsscciation, Robin Rhodenbough & Rhodenbough's
fheet Metal Repairs, Inc . Motion to Strike

Plaintiffs' Pleading 1308
10/19/88 Motion & Agreed Order To Appoint Commiss-
ioner {pitf ) 1309 - 1310
10/19,88 Motion & Agreed Order to Appoint Commissione-—
er 1311 - 1312
12/6/88 rffidavit in Compliarce with this Court's
Crder dated 11/28,88 1313 - 1314 )
i N
N
12/8/8¢& Notice of Vaction (M. Towner 1315 - 1316 —
T7978y T  Notice of filing Depoition In Support of
Defendants' Motion to Compel & Mction for
Sanctions 1317 = 136z
1/18/89 Notice of Filing of Filing Medical Records 1363
2/7/89 Plaintiffs' Motion for Sanctions Against

Counsiel for Figa & Robin Rhodenlbiaugh for
the Imprcper Termination of tle deposition of
Chearles Stephens Taken on November 30, 1988 1364 - 1367
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DATE FILED INSTRUMENT PAGE
2/16/89 Notice cf Taken Deposition 1368
3/72/89 Plaintiffs' Affidavit in Compliance with this

Court's Crder Dated Feb 16, 198% 1369 - 1374
3/10/89 Plaintiffs' Motion to Amerd Complaint. for

Damage Against the Def. S. Friedland Ent.

d/k/a/ the Diplomat Fotel Inc. & B. Surrise

Boat. Rerntal - Sunrise Water Eoat Rental

Inc& A,S5. C. to Add Additional Counts

Besed upon Joint Venture & Destiuction of

Evidence 1375
3/10/8¢ Plaintiffs' Sixth Amended Complaint. For

Damages ' 1376 - 1413
3/23/89 Order on P1ltf 's Motion to Amend Sixth Amended

Complaint for [amages 1414

. 4/13/89 Motion to Dismiss & Mcation to Strike 1415
' 4/13/89 Motion To Dismiss & Motion to Strike 1415 - 1419

4/19/89 Notice of Adopting Prior Answer 1420
4/231/€9 Mation te Sismiss Sixth Amended Complaint 1421
5/31/8¢ Order i Dismissing Part of Complaint. 1422
6,/8/89 Order on Def, §. Frideland Family Enterprises

d/b/a/ the Diplomat Hotel 1nc . Bill Sunrise

Eoat Fental - Sunrise Water Sports, Inc ;

W. Thoral; & Sunrise water Sport, Inc

Motion to Dismiss & Motion to Strike the PItf's

Sixtl  Amended Complaint fcr Damages 1423 - 1424
6/12/89 Plaintiffs' Seventh Amended Complaint for

Damages Agesinst Atlantic Sailing Center, Inc .

Pursuart to Court Crder Dated May 30,,1989 1425 - 1431
6/16/89 Answer to Seventl Amended Complaint Y

A.5.C. ) 1432 - A
6/27/89 Answer tc Sixth Amended Complaint., Affirma-

tive Defensws & Demand for Jury Trial 1433 - 1439
€/27/89 Response to Seventh Amended Complaint

{(Def 8, Friedland etc,) 144C - 1441
6/29/8¢ Motior for Dismissal 1442 - 1443
7/11/89 Plaintiffs' Motion for Order Clarifying Order

at Court Hearing or 5/24/89 or in the Alter-
native , For Leave to File an Eighth Amencded
Complaint fcr Dimages 1444 - 1446
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Volume 11
7/27/89 Order on Mbtion fcr Dismissal 1447
7/27/89 Plaintiffs' Filing of Proposed eighth
Armended Complaint for Camages to he Attached
As zn Exhibit to Plaintiffs' Mction for Order
Clarifying order At Court Hearing On May
24,1959 or in the Alternative for Leave to .
File Ar. Eighth Amended Complaint for Damages
Which Motion was Filed on 7/7/89 1448 1492
2/2/3/¢90 Motion to Determine trial Date -
Pltfs) 1493
4/17/90 Pretrial Ovrder & Order Setting Trial 1494
4/19,9¢ Grder Setting Cause for Trial 1495 .
$/31/90 Defendante', Rhodenbaugh's Sheet Metal Repairs
Inc, & Robin FRhodenbaugh's Motion to Bifur-
cate 1496 = 1498
6/6/9C Concurrence in Bifurcation 1499
(Atlantic Sailing center)
6/12/90 Plaintiffs' Motion to Re-set Fretrial Comn-
3 c-ference set for Friday, 8/31/90 &t 9:30
A.M. 1500 1501
6/12/90 Order on Deferdants' Motion to Bifurcate 1502
6/12/90 Order on Flaintiffs' Mction to Re- set
Pretrial Conference Set for Friday,
8/31/9C A.M. 1503
6/14/9G Defendants' , Rhosenbaugh's Sheet Metzl
Repairs , Inc & Fobin Rhodenbsugh's Motion for
Court to Determine: Admissibility of
Deposition Questions 1504 1505
6/14/90 Netice of Vaction ( M. Katler) 1506 1508 ,
6/28/90 Defendant's Reply And Memorandum of Law L
In Response to Plaintiff's Motion for
Fehearing 1509 1514
7/3/90 Notice of Conflict (M, Katler) 1515 1517
7/10/90 Notice of Vacation ( D. Burstyn) 1518 - 15182
7/10/90 Plaintiffs ' Notice of Filing Additional
Expert Witnessesg 1519 1519A




voruMe 11 . oL, INDEX TO RECORD
DATE FILED INSTRUMENT PAGE
7/11/9¢G Notice of Cisclosure of Expert Witnesces

( Def) 1520 ~1522
7/13/90 Plaintiffs' Mction for Re-hearing on Court

Crder Bifurcating the Libility Issue From
the Damace Issue ; In tle Alternatibe,

Plaintiffs' Motion for Clarification/ & Memor

andum of Law 1523 - 1531
7/17/90 Defendents'., Rhodenbauuh's Sheet Metzl Repairs,

Inc, & Robin Rhodenbaugh's Disclosure of

Expert Witresses 1532 - 1533
7/19/8¢ Order (Re: Pltf Motion for Re- hearing on

Court order Bifurcating the Liability Issue from
the: Damages Issues; In the Alternative

I

Pltf's Mction fcr Clarification) 1534
7/20/89 Lefs' Rhodevbzugh's Notice of better Disclosgure

o7 Exrert witness 1535
7/24/90 Plaintiffs' Mction to Strike Metallurgy

Specialists, Inc. At time of Trial 1536 - 1537
7/24/90 Flaintiffs' Motion tc Strike Bob Gouls, as

#n Expert Witness for Trial 1538 - 1539
7/24/90 Plaintiffs' Motion to Strike Bruce Wiggins,

P.E. As an Expert Witress for Trial 1540 - 1541 {
7/24/9¢C Plaintiffs' Motion to Strike Mike Coike as a

Witness for Trial 1542 - 1542
7/24/90 Plaintiffs' Motion to Strike Scott Hoffman as

A Witness for Trial 1544 - 1545
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7/24/90 Order Cn Plaintiffs' Motion for Rehearing

on Court Order Bifurcating the Liability
Issue Or Flaintiffs' Mction fer Clarifica-

Tion 1546 -
7/27/90 Motion fcr Appeintment of Commissioner to

Teke Depositions Outside of the State of

Florida 1547 - 1548
7/27/90 © Mction fcr Appointmentof Commissioner to

Take Depositions Depositions Cutside of the

ftate of Florida 1549 - 1550
8/1/90 Agreed Order on Motion for Eppointment of

' Commissioner J551 = 1554

e8/17 90 Agreed Order cn Motion fcr Appointment of

Commissioner 1555 - 1558
8/7/90 Order (Re: Motion to Strike as a Witnesces 1559
8/13/90 Amended Flaintiffs' Schedule of Exhibits 1560
8/13/9GC Notice of Filing 1561 -~ 1567

(David Burstyr )

8/14/90 ° Defendarts' , Rhodenbaugh's Notice of Addit~
ional Exhjbits 1568 R
£/21/90 Defendants' Unilateral Pre-trial Stipulation 1569 - 1579
8/23/790 Flaintiffs' Notice of Filing Additional
Exhibit 1560 - 1581
8/23/90 Defendants®, Rrodenbaugh's Sheet Metal Repairs®

Inc Rokin Rhodenbaugh & Florida INsurance

Cuaranty Associatio%'s, Unilateral Pre-trial
Stipulation =) 1562 - 1589




voLuMe 11 . L L INDEX TO RECORD
DATE FILED INSTRUMENT PAGE
8/23/90 Motion tc Be Excusedfrom twe Days of Trial

Period 1590 ~ 1592
2/24/9¢G Unjlaterzl Pretrial Stipulation of Atlantic

Sailing center, Inc 1593
8/27/90 Order (Re: Motion tc be Excused from two

says of Trial Period 1594
v/29/90 Notice of Appearznce . 1595

(Caryl Merl )
8/30/90 Plaintiffs' Motion to Strike Scott Hoffnan

. as a Witness for Trial 15%6 - 15¢8
. 8/30/90 Flaintiffs' Notice of Filing Additional

Witness 159¢ -~ 1600
3/30/9G Amended Plaintiffs' Schedule of Exhibits 1601 - 1602
8/30/90 Plaintiffs' Pre-trial Stipulation Filed on

October 3, 1988 1603
8/31/9¢C Amended Plaintiffs* Schedule of Exhibite 1604
9/10/90 Flaintiffs' Notice of Compliance W/ court

Order Dated 8/27/90 1605
9/14/9¢C Memorandum of Law on the: Issue of Irputed

Contributory Negligence 16C6 - 1608
¢ /14/9¢C Memorandum ¢ of Law on Boat Charters 1609 - 1611
9/14/90 Memorancum of Lew On Joint Venture 1612 - 1617
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5/14/9¢ Merorandum of Law on Foat Owrers Vicarious
Liakility 1618 - 1620
9/14/9¢ Clerkfs Mjinutes 1621
9/14/90 Clerk's Minutes 162z
Volume 12
9/14/90 Exlibits WorkSheet 1623
Vo lume
9/14/90 Deposition of Josh Zwerner 1624 - 1753
9,/25/90 Motion for Kew Trial 1754 - 1757
. 9,/25/90 Notice o¢f Appeararce of /Co-counse: onBehalf
of Plaintiffs , Paula Amorc.so & Robert
. Amorosc 1758
9/25/90 Defendants', Robin Rhldenbaugh, Rhodenbaugh's
Sheet Metel Repairs, Inc & Florida Ins,
Guaranty Zssociation's Motion for Attorney's
Fees 1759 -~ 1760
¢/27/9¢C Defendants'. s. Friedland Family Enterprises,
d/kE/a The Dipofmat hatel, Inc ., the Diplomat =
hotel Inc Sunrise water fports, Inc Bill
Sunrise boat Fentals~Sunrise Water Sport,
Ire ., & W. Thoral as the last Known éirector
& Officer ¢f Sunrise wvater Sports, Inc lMotion
for Attcrney's Fees 1761 - 1764
9/27/90 Defendants' Rhodenbaugh's Sheet Metal Repeairs
Inc¢: Robin Rhodenbaugh & Florida Ins, Guaranty
Association's,, Motion to Tax costs 1765 -1767
9/20/90 Certified Copy of Final Judgement. 1768 - 176%
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DATE FILED INSTRUMENT PAGE
10/3/9¢C Order (Re: Motion tor New Trial ) 1770
10/4/90 Notice of Appearance ( R. Sherman ) 1772
10/11/90 Memorancdum of Law In Oppositicn to Defendants!
Mction for Attorney's Fees 1773 1776
10/12/90 Notice of Appeal 1777 1777A
10/16/90 Defendants' Motion to Tax Costs Against ,
Plaintiffs 1778 1784 2
10/17/90 Directions to Clerk 1785 178¢
10/24/90 Lesignation to Reporter & Reporter's Acknow-
Ledgmerit 1787 - 1788A
11/15/90 Order on{Def R. Rhosenbiaugh, Rhodenbauch's
Sheet Metzl Repair, INc & Florida Inc
Guaranty Association's Motion to Tax Costs 178¢
NO Datc Deposition of Robert Amoroso 1790 1885
No Date Deposition of Paula 2Amoroso 1€86 1999
No Date Deposition of Paula Amoroso 2000 2074
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