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ISSUES ON APPEAL 

I. The trial court incorrectly entered a directed 
verdict on Mrs. A~OKOSO'S claim of strict 
liability against the DIPLOMAT and SUNRISE and 
the Fourth District Court of Appeal's reversal 
of that directed verdict was correct. 

11. The trial court erred when it directed a verdict 
on Plaintiff's claim of breach of implied 
warranty. The Fourth District was correct in 
overruling the trial court's directed verdict 
and in holding that breach of implied warranty 
of fitness for ordinary use is an available 
cause of action in a lease transaction in 
Florida. 

111. The trial court incorrectly directed a verdict 
in favor of the DIPLOMAT and SUNRISE on the 
issue of negligence and the Fourth District 
Court of Appeal was correct in reversing the 
directed verdict of the trial court. 
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a INTRODUCTION 

Because of the number of parties involved at the trial below 

and in this discretionary proceeding, the Respondents, PAULA 

AMOROSO and ROBERT AMOROSO, her husband, shall identify the parties 

by their 

1. 

2. 

3 .  

4 .  

5 .  

6 .  

7 .  

proper names: 

Petitioners/Defendants, Samuel Friedland Family 
enterprises d/b/a The Diplomat Hotel, Inc. shall 
be referred to as "DIPLOMAT"; 

Sunrise Water Sports, Inc., Bill's Sunrise Boat 
Rentals - Sunrise Water Sports, Inc. and William 
Thoral as the last known director and officer of 
Sunrise Water Sports, Inc. shall, collectively, 
be referred to as "SUNRISE"; 

The Respondents shall be referred to as "PAULA 
AMOROSO" or "ROBERT AMOROSO", as the context may 
require; 

The Defendant, Atlantic Sailing Center, Inc. 
will be referred to as 9qATLANTIC"; and 

The Defendants, Robin Rhodenbaugh and 
Rhodenbaugh Sheet Metal Repairs, Inc. will be 
referred to as "RHODENBAUGH" . 
All references to the transcript of the trial 
will be referred to by the letters **Tr." 
followed by the day of the trial and by the 
appropriate page number. 

Any references to other records in the Appeal 
will be identified by the letter r r R . r r  f o 1 lowed 
by the number and/or page number of that item a8 
appears in the Index to the Record on Appeal 
filed herewith as a part of the Appendix. 

1 



STATEMENT OF THE FACTS AND CAS E 

Proceedinqs at  tr ia l ,  

This case arose as a result of a serious personal injury 

suffered by one of the guests at the Diplomat Hotel while sailing 

on a catamaran-type sailing vessel made available to guests of the 

hotel and chargeable to the hotel guests' room. Mrs. Amoroso 

suffered a serious injury when the mast of a sailboat she was on 

collapsed on her injuring her neck and left shoulder. The Sixth 

Amended Complaint set forth Counts against the various parties as 

follows : 

1. Count I was a claim for neulisence against the DIPLOMAT; 

2. Count I1 was a claim for strict liability in tort against 

the DIPLOMAT; 

3. Count I11 was a claim for breach of implied warrantv of 

merchantabilitv and fitness for ordinarv use against the DIPLOMAT; 

4 .  Count IV was a claim for neulisence against SUNRISE; 

5. Count V was a claim for strict liability in tort against 

SUNRISE ; 

6. Count VI was a claim for breach of imDlied warranties of 

merchantabilitv and fitness for ordinarv use against SUNRISE; 

7 .  Count VII was a claim for nesliqence against ATLANTIC; 

8. Count VIII was a claim for strict liability in tort 

against ATLANTIC; 

9. Count IX was a claim fo r  breach of implied warranties of 

merchantabilitv and fitness for ordinarv use against ATLANTIC; 
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10. Count X was a claim for nealisence against RHODENBAUGH and 

other parties not before this Court; 

11. Count XI was a claim against the DIPLOMAT and SUNRISE, on 

a theory of joint venture; 

12. Counts XI1 and XI11 involved claims for destruction of 

evidence which are not before this Court; and 

13. Count XIV was a derivative claim of ROBERT AMOROSO. 

After the Plaintiffs rested, and before the Defendants put on 

any evidence at all, the trial court directed a verdict against the 

Plaintiffs on every single claim. M r .  and Mrs. Amoroso filed a 

timely appeal to the District Court of Appeal of Florida, Fourth 

District, and the Fourth District reversed the trial court except 

as to the following parties and claims: 

1. As to the claims against ATLANTIC, the directed 

verdict was affirmed on the basis that A T W T I C  was the 

agent of SUNRISE and the AMOROSOS could not recover both 

against an agent and its principal for negligence. In 

addition, the AMOROSOS at trial argued to the Court that 

SUNRISE was the entity which should be held liable for 

any derelictions of ATIANTIC, in effect making an 

election which they were not required to make until after 

a verdict; 

2. The directed verdict against DIPLOMAT, SUNRISE, 

and ATLANTIC as joint venturers was affirmed; 

3 .  The directed verdict in favor of RHODENBAUGH was 
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which "repaired" the cross bar supporting the mast was 

negligently done nor any evidence that RHODENBAUGH had a 

duty to inform the owner of the sailboat that the bar 

should be replaced rather than repaired. 

Mr. and Mrs. Amoroso offered an expert marine surveyor, most 

of whose testimony was excluded by the trial court. However, the 

surveyor was allowed to testify that rather than being repaired the 

bar on the sailboat mast which failed should have been replaced. 

This was because that bar was subject to a great deal of stress in 

sailing and could not take that stress with the repair by the weld. 

In addition, RHODENBAUGH testified that the crossbar failed right 

next to h i s  weld and that in some cases the area next to a weld is 

weakened by welding. Also, trial testimony established that the 

accident occurred as a result of the crossbar breaking, allowing 

the mast to fall on Mrs. Amorosa. 

Facts Below. 

The AMOROSOS adopt the "Specific Facts" as set forth in the 

Brief of the Petitioner's at pages 4 - 9, inclusive, with the 

following additions necessary in order to make the "specific" facts 

fully state what occurred at the trial below: 

1. The DIPLOMAT contracted with SUNRISE for SUNRISE to 

provide boats for rent to the DIPLOMAT'S guests. (Tr. day 3, pp. 

97, 99 ,  100). Approximately 99% of SUNRISE'S business was from 

hotel guests. (Tr. day 3, p. 106). The purpose of the agreement 

between the DIPLOMAT and SUNRISE was to please the hotel's guests 

and to keep them happy through the rental of boats. (Tr. day 3, pp. 

4 



97, 99 - 100). The DIPLOMAT supplied a telephone, its switchboard 

service and a line from the hotel to the shanty where the boats 

were rented; consequently a hotel guest could be directly connected 

with the shanty through the hotel Switchboard. (Tr. day 3, p. 108). 

2. There was a written lease between the DIPLOMAT and 

SUNRISE. (Tr. day 3, p. 101). This written agreement called for 

a minimum rent and additional rent based upon gross sales by 

SUNRISE and a split of any commissions received by SUNRISE for 

charters, excursions, etc. where that service was subcontracted 

using some other entity's equipment. (See R. 1376 - 1473, Exhibit 
A) 

3 .  There was allegedly a written lease between ATLANTIC and 

SUNRISE but that lease was never found. (Tr. day 3, pp. 111, 132). 

Nonetheless, that agreement was entered into with the consent of 

the DIPLOMAT. (Ts. day 3, p. 134). Also, while ATLANTIC was 

organized to operate the rental business at the DIPLOMAT (Tr. day 

3, p. g o ) ,  during the term of the 

SUNRISE but SUNRISE took no steps 

for  them. (Tr. day 3, pp. 112 - 
4. Mr. and Mrs. horoso 

agreement all boats were owned by 

to inspect them or otherwise care 

113). 

stayed at the DIPLOMAT while 

attending a convention of :he International Longshoremen 

Association. (Tr. day 4, p. 13). After checking into their hotel 

the AMOROSOS discovered advertising brochures placed there by the 

DIPLOMAT which advised them of various activities they could 

participate in as guests of the hotel including sailboat rental at 

the DIPLOMAT'S beach. (Tr. day 4, p. 223). The AMOROSOS went to 
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the hotel's beach and observed several sailboats on the beach; 

several of the sailboats had sails colored in the hotel's color and 

displayed a large capital IID" on the sail, the same design as the 

logo of the DIPLOMAT. (Tr. day 4, pp. 14, 227). 

5. Security for the sailboat rental was the DIPLOMAT hotel 

room key. (Tr. day 4, p. 231). The rental was billed on the 

DIPLOMAT hotel bill. (Tr. day 4, p. 231). Since the AMOROSOS 

believed they were renting the sailboat from the DIPLOMAT they were 

fully confident that it would be in good condition. (Tr. day 4, 

pp. 230 - 231, 249  - 250). 
6. The third sailboat rental resulted in the injury to Mrs. 

Amoroso. (Tr. day 4, p. 237). After sailing for 15 to 20 minutes, 

Mr. Amoroso heard a cracking noise and witnessed the mast fall on 

his wife injuring her neck and left shoulder. (Tr. day 4, pp. 240 

- 241, 2 5 2 ) .  

7. An inspection of the boat on the day of the accident 

indicated that the sailboat side rail (also sometimes referred to 

as a "cross bar") broke which allowed the mast to come out of its 

socket and fall on Mrs. Amoroso. (Tr. day 4, p. 245). About one 

week prior to the accident a crack in the side rail had been 

repaired by welding. (Tr. day 3, pp. 47, 54, 58) The sidebar 

failed "right next" to the repaired area. (Tr. day 3, p. 55). 

RHODENBAUGH testified that where a weld is performed, in some cases 

the area adjacent to the weld are weakened. Id. 

8. Charles Stephens, a marine surveyor testified that the 

rail or bar repaired by RHODENBAUGH should not have been repaired 
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but rather should have been replaced. (Tr. day 3, p. 268). 

The AMOROSOS do not believe that this Court should review this 

matter at this stage in the proceedings. As previously noted, this 

matter went to the Fourth District Court of Appeal on an appeal 

from the entry of directed verdicts at the close of the Plaintiffs' 

evidence against these various Defendants. Thus, it is the 

position of the AMOROSOS that, since this case has to be retried, 

and since the AMOROSOS may not  prevail an these issues, any 

decision by this Court is at best premature. Nonetheless, should 

this Court decide that the issues are in fact ripe for  decision at 

this time, the AMOROSOS would urge this Court to adopt the 

reasoning of the Fourth District Court of Appeal as it both 

comports with existing Florida law and reasanable extensions of 

same, as well as with the prevailing authority in the United States 

concerning lease transactions. 
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SUMHARY OF THE ARGUMENT 

The Fourth District Court of Appeal's opinion in this case on 

the strict liability issue does not represent any extension of the 

existing law in the State of Florida, but rather a common sense 

application of that law. Alternatively, if it is an extension of 

law in the State of Florida to apply strict liability in tort 

principles to injuries arising to lessees, then given the 

commercial climate which exists in the State today, as well as the 

expectations of the public, such an extension is both logical and 

required. To not grant to the public the protection afforded by 

holding lessors of products strictly liable in tort for the harm 

that their goods may cause is to unduly enhance the importance of 

the type of transaction and to greatly reduce the protection 

afforded the public. 

Likewise, breach of implied warranties of fitness fo r  ordinary 

use should be available to citizens of the State of Florida and 

others injured by products within the State put into the stream of 

commerce by lessors. There is no rational reason to exclude this 

type of protection from the public because such warranties may 

effect small businesses. Where a lessor is not involved in a simply 

isolated transaction but rather, as its sole business or as a part 

of its other businesses engages in regular lease transactions with 

the public, that lessor has placed a product in the chain of 

commerce and should be responsible for any injury the product may 

cause. 
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There was ample proof of negligence of the DIPLOMAT and 

SUNRISE in this case allowed into evidence at the trial below. 

There was evidence that established that the DIPLOMAT and SUNRISE 

may have been principals of ATLANTIC, the company which rented the 

sailboat to the AMOROSOS. There was also evidence which would 

allow the jury to find that ATLANTIC was negligent in repairing the 

sailboat cross bar instead of replacing it. There was also 

evidence that established that ATLANTIC took no steps to inspect or 

otherwise maintain the hobie cats other than to tighten certain 

parts of the sailboats it rented which might become loose during 

their use by guests of the DIPLOMAT HOTEL. ATLANTIC, and based 

upon principals of agency, THE DIPLOMAT and SUNRISE, cannot escape 

liability for the harm they caused by deliberately keeping 

themselves ignorant of what is required in properlymaintaining and 

inspecting sailboats. Once the decision is made by them to go into 

that business they bear the responsibility of learning what is 

necessary to inspect and properly maintain the sailboats in order 

to protect the general public who will be using those boats without 

inspection fo r  defects. 

The Fourth District Court of Appeal was correct in all 

respects and its opinion should be affirmed by this Court. 
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ISSUE I: 

The trial court incorrectly entered a directed 
verdict on Mrs. Amoroso's claim of strict 
liability against the DIPLOMAT and SUNRISE and 
the Fourth District Court of Appeal's reversal 
of that directed verdict was correct. 

The protestations of the DIPLOMAT and SUNRISE notwithstanding, 

this case was appropriate for the application of the doctrine of 

strict liability in tort and the trial court should not have 

directed a verdict against the AMOROSOS on this claim. 

This Court adopted strict liability as stated in the A.L. I. 

Restatement (Second) of Torts S 402 A in West v. Caterpillar 

Tractor Co., Inc., 336 So.2d 80, 87 (Fla. 1976). The West decision 

was a decision involving a claimed defect of a grader as a result 

of its manufacture with certain alleged design defects. In 

responding to the certificate from the United States Court of 

Appeal fo r  the Fifth Circuit, this Court stated, inter alia, that 

part of the justification for the doctrine of strict liability was 

that where a manufacturer places on the market a potentially 

dangerous product for use and consumption and advertises that 

product, thereby encouraging its use, the manufacturer as a result 

of those acts undertakes *a certain and special responsibility 

toward the consuming public who may be injured by itt1. 336 S0.2d 

at 8 6 .  This Court went on to note that the prior decisions of this 

Court were in conformity with the principal set forth in the 

Restatement, and that its recognition of the Restatement, S 402 A 

was "no great new departure from present law". Id. 
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In this case, the DIPLOMAT and SUNRISE seek to have this Court 

carve out an exception for lessors of a product, notwithstanding 

the fact that that product causes injury to the ultimate consumer. 

There is simply no rational basis for such an exception and the 

Fourth District noted same when it cited with approval North Miami 

General H o s p i t a l ,  rnc. v .  G o l d b e r g ,  5 2 0  So.2d 6 5 0  (Fla. 3d DCA 

a 

1988) which stated that the public policy underlining the doctrine 

of strict liability in other consumer contexts was that: 

[Tlhose who profit from the sale or distribution 
of a particular product to the public, rather 
than an innocent person injured by it, should 
bear the financial burden of even an 
undetectable product defect. The rationale of 
the doctrine thus inherently requires a 
defendant which is in a business within the 
product's distributive chain. (Emphasis added) 

The Fourth District also noted that in Futch v. Ryder Truck 

Rental, I n c . ,  391 So.2d 810 (Fla. 5th DCA 1980) the court applied 

strict liability to a commercial lessor. 
@ 
0 

Decisions from other states have reached the same conclusion 

with regard to the lease of a product. For example, as early as 

1965, the Supreme Court of New Jersey held in a breach of warranty 

action (a complement to the theory of strict liability, see West, 

supra, 336 So.2d at 884) that as between a bailor and a bailee for 

hire of a vehicle under a "U-drive-it" agreement, liability for 

flaws o r  defects in the vehicle not discoverable by ordinary care 

in inspecting or testing that vehicle rested with the bailor, just 

as it rested with the manufacturer. See, Cintrone v. Hertz Truck 

Leas ing  & Rental Service, 212 A.2d 769, 777 - 778 (N.J. 1965). 
Likewise, in Brimbau v. Ausdale Equipment Rental Corporation, 448 
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A.2d 1292 (R.I. 1982), the Court held that persons in the business 

of leasing personal property are strictly liable in tort fo r  

injuries proximately resulting from the products that they lease in 

a defective condition which renders the property dangerous. Id. at 

1298. 

In Coleman v. Hertz C o r p . ,  534 P.2d 940 (0k.Ct.App. 1975) the 

court held that strict liability included lessors and bailors 

engaged in the business of leasing chattels to the public where no 

sale was involved. The Oklahoma Supreme Court later cited Coleman 

with approval, in Dewberry v .  LaFollette, 598 P.2d 241 (Ok. 1979) 

and further noted "the evident trend of other jurisdictions is to 

expand the concept of strict liability to include commercial 

lessors on the basis such persons put products into the stream of 

commerce in a fashion not unlike a manufacturer or  retailer. Id. 

at 242. (Citations omitted). 0 The Texas Supreme Court reached the same conclusion in Rourke 

v. Garza ,  530 S.W.2d 794 (Tex. 1975). That action involving suit 

by a welder against a rental company for  injuries eustained by the 

welder in a f a l l  from allegedly dangerous scaffolding which had 

been supplied by a rental company to the welder's employer, 

resulted in judgment in favor of the welder. On appeal, the Texas 

Supreme Court first noted that the rental company contended that 

the theory of strict liability should not be applicable to the 

leasing of equipment to an industrial user as distinguished from a 

sale of equipment. The Court addressed that statement as follows: 

We can see no sound basis f o r  this distinction. 
Where one is engaged in the business of 
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a introducing products into the channels of 
commerce, he will be subject to strict liability 
for physical harm caused by such products if 
they are unreasonably dangerous to the user or 
consumer whether he sells or leases his 
products. 

Id. at 800. (Citations omitted). 

Likewise, in P r i c e  v .  S h e l l  Oil Co., 466 P.2d 722 (Cal. 1970) 

the California Supreme Court, in an action brought by a mechanic 

employed by an airline who sued the lessor of a gasoline tank truck 

for injuries he received when a ladder broke and he fell, held that 

a non-seller of a product such as a bailor or a lessor, was liable. 

The court stated the philosophy underlining the purpose of imposing 

strict liability as: 

[T]o insure that the cost of injuries resulting 
from defective products are borne by the 
manufacturers that put such products on the 
market rather than by the injured persons who 
are powerless to protect themselves. 

Id. at 725, citing Greenman v. Yuba Power Products, Inc., 377 P.2d 
897 (Cal. 1963). 

The Court went on to state: 

Essentially its paramount policy to be promoted 
by the rule is the protection of otherwise 
defenseless victims of manufacturing defects and 
the spreading throughout society of the cost of 
compensating them .... Similarly we can perceive 
no substantial difference between sellers of 
personal property and non-sellers, such as 
bailors and lessors. In each instance, the 
seller or non-seller "places [an article] on the 
market, knowing that it is to be used without 
inspection for defects, .... 'I (Greenman, supra,  
59 Cal.2d at p. 62, 27 Cal. Rptr. at p. 700, 377 
P.2d at p. 900) In the light of the policy to be 
subserved, it should make no difference that the 
party distributing the article has retained 
title to it nor can we see how the r i s k  of harm 
associated with the use of the chattel can vary 
with the legal form under which it is held. 

e a 
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Having in mind the market realities and the 
widespread use of the lease of personalty in 
today's business world, we think it makes good 
sense to impose an the lessors of chattels the 
same liability for physical harm which has been 
imposed on the manufacturers and retailers. The 
former, like the latter, are able to bear the 
cost of compensating for injuries resulting from 
defects by spreading the loss through an 
adjustment of the rental. 

Id. at 725 - 726. (Emphasis in the decision) 

An Indiana court of appeals also reached the same result, 

concluding that "[A] sale is not necessarily an element required to 

establish liability under S 402 A ( [Restatement 2d] of Torts 1 .  The 

words 'sells' as contained in the text of S 402 A is merely 

descriptive, and the product need not be actually sold if it has 

been injected into the stream of commerce by other means. The test 

is not the sale, but rather the placing in commerce". 

O i l  Co., 312 N.E.2d 126, 130 (1nd.Ct.App. 1974). 

Link v. Sun 

The decision of the Fourth District below recognizes the 

Also, notwithstanding commercial realities of today's marketplace. 

of strict liability in Florida, it is not, as the citations by the 

Court to Futch v .  Ryder Truck Rental, Inc., 391 So.2d 810 (Fla. 5th 

DCA 1980) and North M i a m i  General Hospital, 520 So.2d 650 (Fla. 3d 

DCA 1988) amply indicate. 

Petitioners also argue that there should be a retreat from 

this "expansion" of the doctrine of strict liability because Itthis 

would mean that every small business which rents a lamower, weed 

eater, etc., would be strictly liable fo r  those products. The end 
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result of t h i s  is that all these mom and pop companies will be out 

of business in no time; which is why strict liability has always 

been limited, when applied, to mass dealers in chattels". (Brief of 

Petitioners at p.  14). 

Respectfully, there is no basis for the argument on this point 

made by SUNRISE and the DIPLOMAT. There is no rational reason to 

carve out an exception in the area of leasing a chattel based upon 

this "perceived" harm. In addition, research has disclosed no case 

which has held that strict liability is limited to mass dealers in 

chattels because of a fear of eliminating "mom and pop companies". 

Respondents' cite no authority f o r  thia broad statement and, indeed 

there can be none. 

The Petitioners then go on to argue that even if strict 

liability should be applied in a commercial leasing context, 

because the DIPLOMAT is not a "retailer in this case" and "is not 

higher up in the distributive chain of the sailboat" (and 

presumably the same also holds true of SUNRISE although the Brief 

does not make it clear that the same argument is being mads on 

behalf of SUNRISE. (See, Brief of Respondents, pp. 23 - 2 9 ) ]  then 

there can be no liability to the AMOROSOS. Haw the DIPLOMAT can 

make this argument with a straight face is beyond ken. The record 

below indicated that the DIPLOMAT entered into a lease for a 

sailboat rental facility with SUNRISE, which in turn entered into 

a lease, agreed to by the DIPLOMAT, with ATLANTIC. The record 

further established that the brochure which resulted in the 

AMOROSOS' interest in sailboat rental was a DIPLOMAT brochure 
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placed in the AMOROSOS' room, and that the DIPLOMAT enabled the 

AMOROSOS to make arrangements for the rental through the hotel 

telephone system and to charge the boat rental on their hotel room. 

Finally, the DIPLOMAT allowed its guests to use as security for the 

rental of the boat, the DIPLOMAT HOTEL m o m  key. In short, the 

DIPLOMAT was involved in every part of the promotion of the rental 

of this transaction; it advertised the product; it enabled the 

product to be offered to its guests through its lease of the beach 

space to SUNRISE; it made it possible fo r  its guests to rent the 

boats, billing their hotel room for such rental and further, to 

secure the rental of the boat, allowed their guests to leave their 

room key as security. Respectfully, once the DIPLOMAT injected 

itself to this degree into the rental process it becomes just as 

significant a part of the chain of distribution as if it were a 

lessor and it should bear responsibility for the injury to Mrs. 

Amoroso. 
a 

Finally, Petitioners argue that establishment of this "new 

cause of action" is best left to the legislature. (Brief of 

Petitioners at p. 30). The Amorosos do not believe that this is a 

"new cause of action". The analysis undertaken by this Court in 

West v. Caterpillar Tractor Co., IRC., supral 336 So.2d at 86 

("such a recognition by the Court is no great new departure from 

present law and, in most instances, accomplishes a change of 

nomenclature4*), is true in this case. The Fourth District's 

analysis of the requisite authority justifies the decision reached 

and should be upheld by this Court. 
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1ssm 11: 
The trial court erred when it directed a verdict 
on Plaintiff's claim of breach of implied 
warranty. The Fourth District was correct in 
overruling the trial court's directed verdict 
and in holding that breach of implied warranty 
of fitness fo r  ordinary use is an available 
cause of action in a lease transaction in 
Florida. 

Much of the argument made in connection with the issue of 

strict liability applies with equal force to the argument under 

this heading. 

The additions to the Petitioners' Statement of Facts, supra, 

clearly show the involvement of the DIPLOMAT in the lease 

transaction involving the AMOROSOS. Indeed, if the DIPLOMAT had 

not made the land fo r  the sailboat rental available, there could 

have been no sailboat rental at all and just as clearly, the aim of 

the agreement between the DIPLOMAT and SUNRISE was to provide 

services to the DIPLOMAT'S guests and to keep them happy through 

the rental of boats. (Tr. day 3, pp. 97, 99 - 100). Indeed, there 

was testimony that the DIPLOMAT'S staff was to keep an eye over the 

business. Id. Further, the record below clearly established that 

the DIPLOMAT placed in the AMOROSOS' room a brochure which 

encouraged them to rent sailboats, and that the DIPLOMAT supplied 

a telephone, its switchboard service and the line from the hotel to 

the shanty where the rental took place. (Tr. day 3, p. 108). Also, 

the DIPLOMAT made it possible fo r  its guests to bill the cost  of 

the boat rental to their room with the monies to be collected by 

the DIPLOMAT when the room bill was paid. Finally, the DIPLOMAT'S 

guests were allowed to use their DIPLOMAT room key as security for 
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a sailboat when they rented same. (Tr. day 4, pp. 14, 231). In 

addition, as previously noted the DIPLOMAT and SUNRISE had a 

written agreement which set forth the arrangement between the 

parties concerning the division of the rentals in excess of a 

stated amount and further the DIPLOMAT agreed to the sublease 

between SUNRISE and ATLANTIC (Tr. day 3, p. 134). Just as clearly, 

SUNRISE owned the hobie cats in question, and in turn subleased 

them under some arrangement to ATLANTIC. This has been conceded by 

the Petitioners in their brief at page 4. 

The AMOROSOS believe that the implied warranty of fitness or  

merchantability exists between the lessor and lessee in the context 

of this case, based upon this Court's decision in W. E. Johnson 

Equipment Co. v .  United Airlines, Inc., 238 So.2d 90, (Fla. 1970). 

In that case, this Court extended implied warranties to lease 

transactions in a commercial setting, noting strong public policy 

reasons for such extension. While the implied warranty referred to 

the Johnson case was one of fitness for a particular purpose, there 

is no logical reason fo r  not also extending that protection to a 

lessee in connection with an implied warrantyof merchantability or 

fitness fo r  ordinary usage. 

In Ford Y. Highlands Insurance Co., 369 So.2d 77 (Fla. 1st DCA 

1979), the court specifically rejected the defendants' claim that 

a lessor could not be liable for breach of implied warranty of 

merchantability. I d .  at p. 78, fn. 2. 

The DIPLOMAT argues that it cannot be liable for injury to 

Mrs. AMOROSO because it is not a commercial leasing operation of 
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boats for profit but, is simply in the business of renting hotel 

rooms. (See Brief of Petitioners at p. 32). The AMOROSOS believe 

that the DIPLOMAT has missed the point. The focus of the protection 

afforded under breach of an implied warranty theory is on the 

protection to be afforded the public. A guest at the DIPLOMAT 

which rents a sailboat from a portion of the premises of the 

DIPLOMAT and who is a able to rent that sailboat, in part because 

of the efforts of the DIPLOMAT, clearly expects that that boat will 

not be available to him unless it is fit for its ordinary purpose. 

This is certainly in keeping with the expectation of the general 

public as recognized by the Florida Legislature through its 

enactment of SS 680.212 and 680.213 of the Florida Statutes which 

now extend implied warranties to lease transactions. Admittedly, 

the DIPLOMAT is not in the business of onlv leasing sailboats for 

use, however, when it makes those sailboats available to its 

guests, through an arrangement with another, it should not expect 

because of that arrangement, to escape responsibility to a guest 

when the guest is injured. 

The Petitioners have further misstated or mischaracterized the 

basis of the lawsuit against the DIPLOMAT and SUNRISE. The theory 

of liability against the DIPLOMAT under the claim against it for 

breach of implied warranties was that the hobie cat rented through 

the auspices of the DIPLOMAT was not of merchantable quality and 

fit for its ordinary use in that the mast collapsed and injured 

Mrs. Amoroso. Count I11 of the Sixth Amended Complaint which is 

the claim fo r  a breach of implied warranties incorporates 
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allegations to the affect that the DIPLOMAT allowed the AMOROSOS to 

lease a defective hobie cat in that it failed to inspect and 

maintain and repair the hobie cat in a reasonably safe condition. 

(See ll 20a of Sixth Amended Complaint, R. 1376-1413). Thus, it is 

not true as the DIPLOMAT and SUNRISE seem to state at page 33 of 

their Brief that the AMOROSOS’ Complaint alleged only that the 

welder had a duty to properly weld or replace the crossbar. 

Further, as previously pointed out, Mr. Stephens an expert marine 

surveyor, did testify based upon his investigation that the side 

rail or crossbar should have been replaced instead of repaired. 

(Tr. day 3, p. 268). In addition, there was testimony from the 

welder that the crossbar which allowed the mast to fall failed next 

to the welder’s weld, that the area adjacent to the weld can be 

weakened as a result of the weld, and that there was substantial 

corrosion in the area of repair to the crossbar. (Tr. day 3, pp. 

55 ,  2 6 8 ) .  

The DIPLOMAT and SUNRISE also complain about the quantum of 

proof elicited by the AMOROSOS at the trial below. Under Florida 

law, a claim for breach of implied warranty of fitness fo r  ordinary 

use requires proof of the following elements: 

1. That the Plaintiff was a foreseeable user of the 

product ; 

2 .  That the product was being used in the intended 

manner at the time of the injury; 

3 .  That the product was defective when transferred 

from the warrantor; and 
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4. That the defect caused the injury. 

Sansing v. Pirestone T i r e  and Rubber Co., 354 So.2d 895 (Fla. 4th 
DCA 1978). 

Here, the Plaintiffs met their burden of proof. To argue that 

Mrs. Amoroso was not a foreseeable user of the product would be 

fatuous; she was a guest of the hotel, the facility for renting the 

boats was on the hotel property, the hotel allowed the charge for 

rental to be charged to the room, the hotel allowed the room key to 

be used as security f o r  the rental, the hotel allowed a telephone 

line and its switchboard to be used in making the rentals and the 

hotel encouraged the rental of the eailboata in its advertising 

brochure placed in the room. There was also testimony by M r .  

Amoroso concerning how the hobie cat was being used, i.e. sailed. 

While there was dispute in the testimony as to whether Mr. Moroso 

was "jibing" or "tacking" at the time that the crossbar failed 

allowing the mast to strike Me. Amoroso, it is nonetheless clear 

that the sailboat was in fact being sailed and the significance of 

the conflict in the testimony on the exact maneuver involved prior 

to the failure, if it in fact is an issue, should have gone to the 

jury. There was testimony from M r .  Stephens and from the welder 

which would have allowed the inference to be drawn that when the 

vessel was transferred from ATLANTIC to M r .  Amoroso it was 

defective since M r .  Stephens testifiedthat the crossbar should not 

have been repaired but should have been replaced, and Mr. 

Rhodenbaugh testified that he did not know to what stresses the 

sailboat was going to be put under or to the extent to which is 

weld itself be stressed and further, that the weld'could have 
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weakened the metal adjacent to it, and finally that the crossbar 

failed almost immediately adjacent to the weld. Finally, it was 

the failure of the crossbar which allowed the mast to pull out and 

strike Mrs. Amoroso while the vessel was being sailed by her and 

her husband. (Tr. day 4 ,  pp. 240 - 241 ,  252, 34,  79  - 80, 245; day 

3, pp. 51 - 52 ,  68  71)- 

The DIPLOMAT and SUNRISE seem to be claiming that because they 

were not directly involved in the rental to Mr. and Mrs. Amoroso 

they have no liability, the doctrine of implied warranty 

notwithstanding. However, both the DIPLOMAT and SUNRISE overlook 

and do not challenge the fact that a claim was made by the AMOROSOS 

that there was an apparent agency between the DIPLOMAT HOTEL, 

ATLANTIC and SUNRISE. As the opinion of the Fourth District sets 

forth at 17 F.L.W.D. 890, the AMOROSOS met all of the requirements 

necessary under Florida law to establish an apparent agency. Thus, 

both the DIPLOMAT and SUNRISE are responsible for, under principles 

of agency, the violation of the breach of implied warranty of 

fitness fo r  a particular fitness for ordinary purpose by ATLANTIC. 

Moreover, the claim by the DIPLOMAT and SUNRISE that the 

AMOROSOS were required to put on some testimony that there was a 

defect which existed at the time the hobie cat left the 

manufacturer is disingenuous. If what is being argued by the 

DIPLOMAT and SUNRISE is in fact correct then there never could be 

liability on the part of a lessor for a breach of an implied 

warranty (or fo r  that matter strict liability) for any product 

which it did not also manufacture. The simple fact is, is that the 
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language of this Court in Johnsan Equipment Co. v. United Airlines, 

Inc., 238 So.2d 98, 100 (Fla. 1970) is, based upon today's 

commercial climate, even more true than it was twenty-two years 

ago : 

Public policy demands that in this day of 
expanding rental and leasing enterprises the 
consumer who leases be given protection 
equivalent to the consumer who purchases. 

The AMOROSOS respectfully assert that this is even more true 

in connection with lessees like themselves who were encouraged, 

indeed even induced to rent the offending sailboat by the acts of 

the DIPLOMAT. 
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ISSUE 111: 

The trial court incorrectly directed a verdict 
in favor of the DIPLOMAT and SUNRISE on the 
issue of negligence and the Fourth District 
Court of Appeal was correct in reversing the 
directed verdict of the trial court. 

The DIPLOMAT and SUNRISE in a long and convoluted argument 

attack the action of the Fourth District in reversing the trial 

court's directed verdict on the issues of negligence. Once again, 

as occurred below, the DIPLOMAT and SUNRISE have overlooked what 

occurred in the trial court and failed to apply the appropriate 

standard. 

Under Florida law a verdict should never be directed unless 

the evidence is such that under no view that the jury might 

lawfully take of the evidence favorable to the adverse party could 

a verdict for the adverse party be sustained. See, e . g . ,  Thundereal 

Corp. v. Sterling, 368 So.2d 923 (Fla. 1st DCA 1979), cer t .  denied, 

378 So.2d 350; Macano v. Puhalovich, 362 So.2d 439 (Fla. 4th DCA 

1978), dismissed without opinion, 365 So.2d 714; Sun L i f e  I n s .  Co. 

v. Evans, 340 So.2d 957 (Fla. 3d DCA 1976); Shaw v. Massachusetts 

Mutual L i f e  Ins. Co., 298 So.2d 183 (Fla. 1st DCA 1974), cert .  

denied, 312 So.2d 759; DeSchal1 Quendo v. Fri sch ,  239 So.2d 274 

(Fla. 3d DCA 1970). Because of the importance of the right to 

trial by jury under our scheme of justice, the authority to direct 

a verdict must be exercised with caution. Anderson v. Southern 

Cotton Oil Co., 73 Fla. 432, 74 So. 975 (1917); Hartnett v.  Fowler, 

94 S0.2d 724 (Fla. 1957); Kata v. Bear, 52 So.2d 903 (Fla. 1951). 
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In deciding a motion f o r  directed verdict, the evidence and all 

reasonable inferences to be drawn from it must be viewed in the 

light most favorable to the party moved against. Cutchins v. 

Seaboard A. L. R. Co., 101 So.2d 857 (Fla. 1958); Greene v .  

Flewelling, 366 So.2d 777 (Fla. 2d DCA 1978), cert. denied, 374 

So.2d 99; Rosier v. Gainesville Inns Associates Ltd., 347 So.2d 

1100 (Fla. 1st DCA 1977); Jones LittZe v. Publix Supermarket, Inc., 

234 So.2d 132 ( F l a .  4th DCA 1970). 

what the Fourth District held, based upon the record below was 

that there was evidence from the expert, Charles Stephens, allowed 

to be admitted by the trial judge (and a great deal of M r .  

Stephens' testimony was excluded by the trial court resulting in a 

separate issue on appeal which was not  addressed by the Fourth 

District because of its decision on the other points) to the effect 

that it was negligent for ATLANTIC to repair the crossbar as 

opposed to having it replaced and s ince  it was the crossbar that 

failed allowing the mast to fall on Mrs. ~moroso, the nexus between 

the negligence and the injury was established. The Fourth District 

noted that the DIPLOMAT might be liable, upon full trial under the 

theory of apparent agency f o r  the negligence of those below it, and 

the same would also be true with SUNRISE. In addition, it must be 

recalled that the directed verdict in favor of SUNRISE on the 

negligence count was because the trial court was under the 

impression that the Complaint traveled upon by the AMOROSOS alleged 

negligence against the DIPLOMAT onlv and not against SUNRISE. The 

Complaint alleged negligence on the part of the DIPLOMAT 
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SUNRISE (as well as ATLANTIC) in inspecting, maintaining or 

repairing the boat causing the condition which resulted in the 

injury to Mrs. Amoroso. Thus, it is; not, true as the Petitioner's 

claim, that the sole basis for liability against the Defendants was 

the defective weld. 

In short, the DIPLOMAT and the SUNRISE are arguing, unlike 

their argument presented to the Fourth District, that because the 

welder was granted a directed verdict which was upheld by the 

Fourth District on the basis on the evidence presented, they are a 

fortiori entitled to a directed verdict on their part regardless of 

the other evidence presented. Viewing the evidence which the trial 

court did allow the AMOROSOS to present in accordance with rules 

applicable to directed verdicts, we find that a question of fact 

was presented as to the agency relationship between ATLANTIC, 

SUNRISE, and the DIPLOMAT, which should of been presented to the 

jury; that the AMOROSOS were guests of the DIPLOMAT at all times 

when they rented the boat from ATLANTIC and made arrangements to 

rent the boat from ATLANTIC through the auspices of the hotel 

including charging the rental to their room and leaving their key 

as a deposit; that SUNRISE and ATLANTIC took no steps to inspect or 

otherwise maintain the vessels other than for ATLANTIC to tighten 

things that might have loosened during vibration of a voyage (Tr. 

day 3, p. 109); that the bar repaired by the welder had corrosion 

on it caused by exposure to salt water (Tr. day 3, p. 51); that the 

bar broke approximately one week after its repair by the welder 

while the AMOROSOS were sailing (Tr. day 3, pp. 51 - 52, 68); and 
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when the bar broke the mast fell and struck Mrs. Amorosa leading to 

her injuries. (Tr. day 4, pp. 24, 240  - 241, 2 5 2 ) .  

In order to avoid the effect of this evidence, the Petitioners 

argue that there was no evidence presented as to whether ATLANTIC 

knew or should have known that the crossbar should have been 

replaced rather than repaired. This  is an incredible argument to 

be making in light of the testimony that ATLANTIC was in the 

business of renting these boats to the guests of the DIPLOMAT HOTEL 

and appears to be nothing more than a veiled claim that a party can 

escape liability by keeping itself in a state of ignorance 

concerning the very items which it is loosing upon the general 

public. It seems axiomatic that, where the bar which supports the 

mast failed at some point prior to the injury to Mrs. Amoroso and 

indeed had only been repaired the week before she was injured, 

there must be, as a matter of law, some duty upon ATLANTIC (and by 

virtue of the duty upon it, a duty upon SUNRISE and DIPLOMAT as a 

result of the agency relationship) to learn, if it in fact did not 

know, whether the type of break which occurred was susceptible to 

appropriate repair by welding or whether replacement was required. 

To reiterate, to hold otherwise is to allow a party to escape 

liability by its own deliberate act of ignorance. In short, as the 

Fourth District properly held, there was sufficient evidence at 

this point in the proceedings of the trial below to require the 

trial court to deny the motions fo r  directed verdict. 
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CONCLUSION 

The decision of the Fourth District Court of Appeal should be 

upheld. The decision of that Court on the  strict liability and 

breach of implied warranty issues represents nothing more than the 

logical extension of existing Florida case law including this 

Court's decision in West v. Caterpillar Tractor Co., Inc., 336 

So.2d 80 (Fla. 1976). To accept the argument of the Petitioners in 

this case is to make lessees of goods second class citizens and to 

reduce the protection to be afforded them arising out of the 

serendipitous event of an injured person's renting or leasing an 

article as opposed to buying it. This; cannot and should not be the 

law of the State of Florida. Respectfully then, the AMOROSOS 

request this Court to affirm in all respects the decision of the 

Fourth District Court of Appeal. 
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' ) Tor~--NegIigcncc-Strict liability-Product liaX)ility--lUreach . of warranty-Action against hotel, owiirr of sailboats, rental 
@gent, and repnirmun arising out of iqjurics sushincd when mast 

ell after crossbar which Iiad been recently weldcd by repairman 
roke-Agency-Evidence that hotel plnccd brochurm in cach 

rental  stand w x  on hotel's beach, that sailboats were paid for by 
c1i;irgirig them to the room and lenvirig the room key us security 
for Uie rental, Lhut the broctiurecontaiiicd n picture of u snit with 
Uie hotel's logo on it, a n d  that neither the owner of the sailboats 
i!or the rental agent were identified as the owner or operator at 
the beach were sullicient to allege npparrnt agency relationship 
hetween defendants-Evidence h a t  plaintil'rs did not inspect 
sailboat hecnuse they assumed anythkg controlled or rented by 
hotc l  would be in good condition estnbliqhed plaintiffs' reliance 
on hotel's upparent control of sailhaat renhk-Krror to enter 
directed verdict in fuvof OC hotel on ground that there was no 
evidence of apparent agency-Error in entering dircrted verdict 
1 1 1  h v u r  of rental agent without permitting phintiffs opportunity 
t o  elect, post-verdict, whether to hold rental ngent or owner/ 
principal l i ab le  was n o t  reversible unde r  c i rcumstan-  
ces-Iiiiplied warrnrities of merchantability and fitness for ordi- 
mry use cxtend to lease trnrisactionq in the cornmcrciul sctting- 
PlaintifT niust be in privity will1 warrantor to prove liability un- 
der iiiiplied warranty-Evidciice Uiut husband rented the boat 
b u t  used for security kcy to hotel room which wns rented in both 
hushand and  wife's name was sufkierit evidence Uiat iqiurcd 
\rife WLS in  privity will1 wnrrantor to avoid o dirccted vcrdict- 
Leuor iS IiahIe for defccts in l e x c d  product-Evidence estnh- 
Ihhcd that there was dcfcct in crossbar which caused it to crack 
and the riiast to topple-Error to eliter directed verdict ill favor 

dmlS U I I  Liiplicd warranty count--Strict liability npplics 
icrcial Icssor-Privily is not required to bnposc liuhility 
istrict liability-Evidrnce Uiat crossbar had bceri brokcn 
becn wclded back Logcllicr und that rcpliccment rutlier 

I rupair of the broken bur IV~LS rcquircd ~LS the rrpaircd bar 
could not stmid lhe s t r e w s  of sailing wus sulTicicrrt to c5tiiblish a 
d e f i r t  in the s d b o a t  stliich existed nt Lhc tinic Lhe boilt WI.~ rcnt- 
cd  to plaintilrs-Error to cntcr diructcd vcrdict on strict li:ibility 
c-ouri~~-IL'cgli~cri~c-Iii  view of cvidrnce Uiat Lliure \c;w rirgli- 
gcncc in  failing to replace crossbar, trial court erred i n  dirc-ctitig 
B verdict on negligericc count ugairut hotel for fdliug through i t s  
apparcnt ujicnLs Lo propcrly inspcct, niaintniri mid rrpriir the 
~ ~ l l ~ o : ~ t - A l l c g a t i o n  that owiier of boat neglijierilly impccted 
znd/or m:iintained and/or rcp:iircd boat, rcsulhg in dcfcctive 
condi( ior1 ivhich caused iry'ury to plaintiff, states causc of action 
I : I  n c;; I i 1: (5 n c c :I ;! 3 i I U  t (i I\ IIC r of b o;kt- 13v I cl c I IC c f,ii I c  d t o  c 5 t:i I) I ii ti 
that rep;iirm:in negligently pcrl'oraicd weld on crodx i t  or that 
rcp;iirni;in h:id duty to inform sailboat obtner Uint bar should be 
rep1:iccd rnther than rcpnircd-Directed vcrdict properly en- 
4 r i  r l  in f.1, or f i f  rppiiriixin on nc::lijit.nc 

a roam advertising the availability of sniling at the hotel, that 

I r l o r z l l a  co ip> fc i l l on .  '1'111: I! 
r , J s  i uq~ ( i rn t i on ,  SUNKISL: WATER SI'OKIS, IhC , I I l o r i h  corpora- 

I ,  '?, IL!+IALf T i l O R A L ,  111 ilie l a i l  Lnowri d I i c c I i i r  a i d  u l h c c r  oTSI:NItISI; 
{ I  t i i  wows, INC., ATLANI ic S A I L I N G  CE:WX. I N C  , a I i o r l J n  

Rhodcnhsughnnd FICA. Dill Ullrnan, hliarni,  for Atlantic SAi!i;.; Ccnicr, In<. 

( W m E R ,  J.) A p p c l h t s  claim that the trial COCT: erred in di- 
recting a verdict against them in h s  ncgligencdprdxtcs liability 
case. We affirm in part and reverse in part. 

Appellants, hlr. and M n .  Amoroso, were guzsts at the D i p  
lomat Hotel in Hollywood, Fl~rida. During their s x y  they dz- 
cided to rent a sailboat. The sailboat stand was h a t d  on the 
Diplonut's premises :md was advertised in the g i ~ ~ q ~  rwtw. Res- 
crvations were nude through the hotel telephone system, a d  
charges for the rentals were billed to the hotel room. However, 
the sailboats were owned by Sunrise Water Sports, Inc. (Sunrise) 
which contracted with the Diplomat to operate the rental stand. 
Sunrise in turn had an arrangement with Atlantic Sailing Center, 
Inc. to handle the rentals. Atlantic was organized to operate the 
rental business at the Diplomat. 

Mr. hrrioroso had rented uilboats tvm times previously from 
the stand without incident. On the third time hlr. Xmoroso ar- 
ranged for a sa i lha t  rental, a crossbar on the sailboat broke, 
causing the mast to fall, striking Mrs. Amorom. As a result of 
injuries sustained, the Amoroms filed suit against the Diplomat, 
Sunrise, Atlantic, and a welder who had repaired h e  crossbar a 
few days before the accident. The sixth amended complaint al- 
leged causes of action for negligent repair and miintenace,  
breach of iniplied warranties of fitness and merchan~bility, and 
strict liability against D ip lomt ,  Sunrise, and Atlantic. The com- 
plaint alleged negligence against the welder. 

At trial, thc Amarosos offered seven1 experts. \Vhilz much of 
their testimony was excluded by the trial judge  for vaflous rea- 
sons, an expert on marine accidents was permitted 10 testify that 
in  his opinion thc cracked crossbar which l i d  bcen welded 1 3 -  
gcther before the accidcnt should have bccn rcplasd rather ihair 
repaired, bccause the bar was subject to a lot of s t r c s  in s:iilins 
.and could not take such stress with ihc weld. The uelclrr also 
lcstificd lhat the crossbar fail& right nest to the u-clJ, md k i t  in 
some caws the a m  next to the weld is u d e n e d  by [he ueld. 
Finally, the testimony est~blished that the accident n-currrd L$ a 
result of the crossbar breaking. 

The trial court directed a verdict in favor of Atlantic 3~1J 

ngainst appellants on the ground that Atlantic uas at most the 
ngent of Sunrise and that anything i t  did should be held against 
Sunrise as the principal. I-it. next d i rec td  avcrdi:t on th ic:plid 
warranty counts without specific;llly addressing the impl id  war- 
ranty of fitness for ordinary use or merchmtabili~)~. h'cst, the 
court directcd a verdict in  favor of the welder on the gri.unJs tiu! 
ilicr-r: \us 110 cvidcnce p r c s c n [ d  h i t  tlic wrlJ M U  n s g l i ~ s t ! y  
done, and there W;U: no legal duty on the ueldrr to adi ix Atl:iiIL.ic 
or Sunrise th:it the crossbar had to be replaced raker thm rc- 
paircd. A s  to thc s t r i c t  liability counts, the trial cccz  i:atrd that 

J \t::-L!:::. 

1' * L  

L ' o 1 i i . t  \v.i:; ( , ~ f  [!I: L\pi!i~,:n th;it [!:c: L!oitriii: L)I' $:[.:<-I ~ : . :~~ .~ , : j~  w-uIJ 
l i n t  i ippiy i n  cat;cs o f  tcntals. T I C  trial coi l t t  d w  ~!::::::d 11 \'::~- 

diz[ in  !'.ii,or o f  ~hi. Diplonxit l i i i tei  L)II L!: grc7;n.i :::a: :h:i-c ~ : i s  
t io t  a joint vcniurc  or appiircnt au[huri[y c! i :~bl ishd k ~ v - t . c n  t!::: 
l ) ip lo i iu[  arid Suarisc: tnr ,\[i,uitic to hold t ! ~  Dir;<:~-?t ! i 3 t > l C .  

L ,  

F r o i ~  [he :c:Idirl:; i jt ,ill of :!I< :irsur:icn:L. ' b i ~  ',.t.::;,: -> . " I < &  t , , -  

,. . ,. . . . , , . , ,  , , , . . ..-. ..,.~ I. .. ..11.. . . . .... " . 
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eithrr an actual 'or apparent agency relationship between them. 
Second, the evidence established a joint  venture among the par- 
ties sufficient to withstand a directed verdict. Third, the court 
crred in its direction of a verdict on the strict liabilityand implied 
warranty counts. Fourth, the court errcd in directing a verdict 
against the welder. Finally, they claim that several evidentiary 
errors require reversal. 

The starting point ofany review ofa  final judgment entered on 
a directed verdict is the general pronouncements regarding the 
direction of verdicts. A trial court may direct a verdict against a 
plaintiff only if no evidence is introduced on which the jury miy 
1:iwfully find for the plaintiff. 55 Fla. Jur. 2d Trialr $ 8 4  (1982) 
and cases cited therein, In other words, where thcre is m y  evi- 
dence, albeit disputed, whch supports the cause of action al- 
I r p I ,  the trial court should not remove the case from the jury's 
consideration. Furthermore, on appeal a trial court's reasoning is 
not the controlling factor. The question before the court on re- 
view is whether the result reached by the court was correct. See 
Jvhrlcon v. Davis, 449 So.2d 344 (Fla. 36 DCA 1984); Gavel v. 
Girron, 183 So.2d 10(Fla. 2dDCA 1966). 

AGENCY 
In order to prove nn apparent agency between the DiplomAt 

(1) A representation by the principal; 
(2)  Reliance on that representationhy a third person; and 
(3) A change of position by the h i r d  person in reliance upon the 

representation to his detriment, 
Orlotdo f i t m r i v e  Park, Inc. v. Robbim, 433 So.2d 491 (Fla. 
1983); Holiday brnr, Inc. v, Sirdbiime, 576 So.2d 322 (Fla. 4th 
DCA 1991). As noted in Sl~el turne ,  the doctrine rests on appcx- 
ances crated by the principal, not the went .  I d .  st 333. Sl id-  

Hotel and Atlantic or Sunrise, the Amorosos must prove: 

umc also titer-with a p p r o h l  Snpp v. CFv of Tolldimwe, 348 
363 (Fla. 1st DCA 19771. whichstates: ,. 

[C]ontrol and domin:ition need not be actual but may be billding 
upon the  principal i f  apparent. That is, i f  the principal h a s  held 
the agent out to the public a being possessed of the requisite 
authority, and a third person is aware of his authority and has 
rclicd on it 10 his detriment, the  principal is esiopped from deny-  
ing Lhc agency relationship. 

Id. at 367. 
Here there v m  sufficient evidence of each element of nppar- 

cnt agency to prcclude the direction of a verdict against the Dip- 
lomat. The Diplomat placed brochures in each room advertising 
the availability of sailing at the hotel. The rental sbnd t m  on the 
Diplonut  D u c h .  Both hfr. and Xlrs.  Aimoroso testified t h ~ t  
ncilhcr Sunrise nor hllsntic ivere illtntifircf ns the owmr or opcr- 
ator at the beach. The siilboats were paid for by charging them to 
the room and leaving the room key as security for the rent:il. 
I l r s .  Amornx, also testified thnt she raw i n  !he hrrlchure a mil 
LLilh thc I)iplcn:it lor:o on i t .  J i ~ t  :is i:i ,'jhr!hxr/:f this w i r l c n c z  
i:ik:n tOycthci >JVx< sufficient !a show that iIiplomct r c ; > x -  
w;:ted :o [!icir guwts th: i t  tht: 5 : i i i h ; i t  r c m i  st;ind WAS u p r t  c!f 
the t i i i t d  uperntiom. 

Sccrmdly, [iicrc was evidence o f  [lie Aniorosos' reliance upon 
the rrprusentation of thc: Diploirist's control ef the s:iiItmit rent- 
al!;. Reg;irding her f'ailurt to inspect the d b a a t  h<xitig rented, 
Airs, Amoro.w t u : j t i f i d ,  "I \ ~ o ~ l d  assume f1::it i f  the Diploin:it i s  

With respect to the directed verdict in favor of Atlantic. thc 
trial court concluded that since Atlantic was the agent of Sunrise, 
and D third party cannot recover both against an agent and its 
principal for negligence, Atlantic as agent would tx entitled to a 
directed verdict. As this case involved the existence of at most an 
"undisclosed" agency relationship between Sunrise and Atlan- 
tic, the appellants were en t i t l d  to hold either the agent or the 
principal liable. Collinr v. Aetrra Ins. Co., 103 Fla. 848, 138 So. 
369 (1931). However, while the appellants had to elect which 
party to hold liable, they were not required to elect until after the 
'verdict &S to whom they w i s h 4  to take judgment against. 
Bertram Yacht Sales, Irrc. v. West, 209 So.2d 677 (Fla. 3d DCA 
1968). Nevertheless, they did not object or dispute their right to 
hold both Atlantic and Sunrise in the case until after the verdict 
and in fact argued to the court that Sunrise was the one who 
should be held liable for any derelictions of Atlantic. In light of 
this concession, we find no reversible error with respect to the 
directed verdict in favor of Atlantic. 

With respect to the directed verdict OD. the theory that the 
Diplomat, Sunrise, and Atlantic werejoint venturers, we affirm. 

IMPLIED WARRANTY OF MERCHANTABILITY 
Appellants sued the Diplomat and Sunrise on the theory of 

brmch of implied warranty of merchantability or fitness for 
ordinary use. Appellees first claim that there is no implied war- 
ranty of fitness or merchantability between a lessor and lessee. 
We disagree. In W. E, Johrlsori Equipmcnr Ca. v. Uniferl Airlitres, 
brc.! 238 So.2d 98 (Fla. 1970), the court extended implied war- 
ranties to lease transactions in the commercial setting, noting 
"[p]ublic policy d e m n d s  that in this day of expanding rental and 
leasing enterprises the consumer who leases be given protection 
equivalent to the consumer who purchases." I d ,  at 100. While 
the court specifically nddressed the implied warranty of fitness 
for a particular purpose, the public policy extension nude by the 
court applies equally, i f  not more so, to implied warranties of 
mcrchxmhility or fitness for ordinary use. See Ford v. l l igh-  
lcirrds his. Co., 369 So.24 77, 78 n. 2 (Fla. 1st DCA 1979). In 
fact, the Jdtrrcon court noted th3t the precursor for its opinion 
w a s  its CJSC of  Ib'illio~rison v.  Phrlfipoff, 66 Fla. 549 ,  64 So. 269 
(1914), which held that a bailed chattel must be of a character and 
condition as contemplated by the contract, and the ballor would 
be liahlc for damages caused by defects in the prduct .  Tha t  
standard is not appreciably diffcrcnt from an implied warranty of 
merchantability which requires that the goods be f i t  for the ordi- 
nary purpose of such goods. See 9 672.314, Fla. Stat. (1989). 
Appcllccc have advanced no :irgurixnt R S  to why the puhlic policy 
:irguincnts ~ ~ I i i c f i  in ip l led  the court to apply an tmpllzd warrrtnty 
of fitnecs for a partlcular purpusc to I c a e  transactions would not 
apply equally to an implied warriinty of fitness for ordinary use. 
Since . l o h n ~ ~ t i ,  the cnrnrn~rci3l  ! e : i ~  hiisines? h ~ 5  r*il>. g r o u n  :it 
xi ~ncrc.iscd rate. ~ t . c i , i i l~  111 the con[c l :  of the i!lort t.*m 
rcnt:tl, !!lo icnt;r ni ri.ly oil ~ h t  !easor t L i  pro':[.: ,i L l i ~ t t L I  ::: 
for its iirdiri.rry ii5,r I l i c  renter of ;I r:ir txpects [ ! T a t  i t  uiIl t'uiiz- 

tion :is an :iutoiiwl~Ile, mid its \\heels won't f.111 off during thr 
rcnt:iI p ~ r i o c l .  l - ~ h ~ w i s c ,  tlic rt'ntcr uf a gti ihnt shriulil expect 
t h x t  i t s  m,ist w i l l  not b r &  and f ~ l l  down during the period o i  ~ h z  
rental. \\'e hold Ihdt there is an  mplird :barrzuity c.rf fitness for 
ordiii:try use i n  a l ~ a s c  tr:mwo~ion.' 



dfered for I w c  before the court will tlrem that iili implied wxr- 
ranty will cxist. However, wc have no problem in Jutenuining 
that appellees' operation constitutcs ii coriiniercial leasing opera- 
tion of boats for profit and that commercial reasonableness would 
dictate that the lessor should be responsiblc for damages caused 
by the defects in the boats which i t  leases. 

The elements to prove liability under an implied warranty 
theory are: 

(1) That the plaintiff was a forcseeableuser of the product. 
(2) That the product was being used in the intended rn<ulner at 

(3) That the product was defective when transfcrred from the 

(4) That the defect caused the injury. 

the time of the injury; 

warrantor; 

Samirrg v. Firesfom Ere & Rubber Co., 354 So.2d 895 (Fla. 4th 
DCA 1978). However, in Krtuirer v. Piper Aircrnfr C o p ,  520 
So.24 37 (Fla. 1988), the supreme court held that a no-privity 
claim for breach of implied warranty was abolished by the adop- 
tion of strict liability in Florida in West v. Caterpillar Tractor 
Co,, 336 S0.2d 80 (Fla. 1976). Therefore with respect to the first 
element, the plaintiff must be inprivity with the warrantor, 

Appellees have made 8 claim that it was Mr. Amoraso who 
rented the boat, thus elinlinating the privity requirement as to 
Mrs. Amoroso. The evidence is  susceptible to differing construc- 
tions. Both Mr. and Mrs. Anioroso went to the sailbo:it rental 
window. Although Mr. Amoroso handed the attendant the key, 
the rental was charged to the rwni  which was in both Mr. md 
Mrs. Amoroso's name. Thercforc, there was sufficient evidence 
afprivity to avoid a directed verdict. 

Appellees also contend that there was no proof that llicre was 
any defcct in tlic sailboat from the time it lcft the nlanufacturer, 
citing us  authurity Vrrirdercuok & Son, Itrc. Y.  Ihorpe, 395 F,2d 
104 (5th Cir. 1968). While M allegation of a manufacturing 
dcfcct is ncccssary in tl cause of action for brcnch of imp l id  
warranty against the manufacturer o r  its dealer, whcre a Icssor is 
k i n g  sued, the defect in the product may and frcqucntly will 
nrisc after thc manufacture. The lessor is liable for defccts in the 
product Iwd, especially ifcreatclrl by the lessor or of which the 
lcssor has knowledge. As in the case of strict liability, the policy 
of ihc Inw is to place the risk of loss associatcd with thc use of 
defcctive products on those who have creatcd the risk and who 
can bcst protect against it. Ccrtainly, the commercial lessor is in 
a better position than tlic lessee to supervise the condition of its 
boats, cars  or thc likc and keep them free of defects. In likc mu- 
ncr, a seller of u s d  cars m y  be liable for implied warranties of 
mcrcliantability a id  fitness, unless properly disclaimed, cvcn 
thou;;Ii thc dcfccts a . ~ ~ r t c d  arose af'tcr the mnnufncturc of thc car. 
S'CC! i l m  Smiih Olif.smobile, Ilic. v.  I : i -wik l i t i ,  400 So.2d 1235 
(FIA. 2d DCA 198 1). The lessor is in a sinlilar position. From the 
evidcnce presented in  this e i t  is apparent thnt  there w a s  3 

.! i;! I::<: r : i i l  w l i i ~ h  C;IU i t  tc; (::ilc;; a1:i 111c nll'1:;t L.1 toilplc. 
, !hc iri :r!  i o u r t  r:t-~cci i r t c t i ~ i q  :I \,c:-dict i i r i  (kc  i:i:plicJ 

STRICT LIA I H L ~ T Y  
I ,. 

1 I I C  t r i ; i \  ct;urt n1:io ti-rcd in directing B vcr,Jict 011 tile strict 
1 1 , h I i t y  cou:?tS ngainst thc Diplomat and Sunr,isc. I n  \V'.sr 1'. 

~ : t s  not the tentzr of  the sailboat; ( 2 )  that there w - u  no proof of 
Inanufacturing defect; and ( 3 )  tha t  the dcctrine of st r ic t  liabilil 
docs not extend to Icssors.: The first claim is completely uithoi 
rner'it because strict liability does not require privity to i r n p  
linbility. Krmtier V. Piper Airor$ C o p ,  520 So.?d 37 (Fla 
19S8); K~sh temen t  (Sword) of Torts 4 402A(2)@) (1965). Tb 
sccond contention is likewise wiLhout merit. Even i f  no manufac 
turing defect is shown, the seller is  liable for defects over which 
has  control. As the court stated inMobky v. Sourh Florida Bebur 
ngc Cop. ,  500 So.2d 292,293 (Fla. 3d DCA 1986): 

Since B r e k d z r  is liable for defects over which it has  no control 
i t  is all the more obviously responsible to an innwent p u r c h u  
llke the plaintiff for a defict which was created only after c b ~  
product came into its possession-and for which, therefore, thc 
manufacturer and others high up in the distributive chain are nd 
liable. 

There was evidence here that the crossbar had broken and ha 
been welded back together. An expert testified that replaccrnrni 
rather than repair of tlie broken bar WE, required as the r e p a i r s  
bar could not stand the stresses of sailing. Therefore, there v+x 
sufficient evidence of a defect in the boat which e x h d  at the 
time the boat was rented to the Amorosos to sustain a caux 01 
action. 

Finally, thc claini that strict liability does not apply to lcswn 
11;~s k c n  addrcsscd only briefly in Florida ca.se's. In Furch Y, 
Rydcr Truck Relitd, Itic., 391 So.2d 810 (Fla. 5th DCA 19SO), 
the court app1ic.d s t r i c t  liability to a conunercial I c w r ,  and in 
North hlinrrri Geriernl fiosp., Itic. v. GoWbcrg, 520 So.2J 650 
(Fla.  3d DCA 19SS), the court noting that the dcritrinc had bccn 
applied in other consumer contexts including l a w  trusiict1oru. 
explained that: 

[Tjhose who profit from the L ~ C  or distribution of a particuliu 
product to Ihc  public, rather lhari an innocent persun injured by 
i t ,  should beru t l ic financial b u r d e n  of  e v e n  an undctcctablc prod-  
uct defect. The rationale of the doctrine bus  inherently requires 
a dcfctidant which is in a busincss wilhin h e  p r d u c t ' s  distribu- 
tive chain. 

Id .  at 652. Ry fa r  thc vast majority of courts whic!i h Jve  consid- 
crcd thc qucstion h ~ v c :  extcndcd s t r i c t  liability to thc comncrclal 
lessor. See Srrief Linbilityoflessors ofPersoiialry, 52 A . L . R .  3d 
121 (1973). Thus, we hold that the dostrine of strict liability 
applies to a comniercial lessc [ran,uction and that h e  court c r r d  
in d i twt ing  a verdict holding that i t  did C o t  apply. 

NEGLIGENCE 
k !iah!e 

on ii tlicory of a p p r c r i t  ;i;w<y t!jwv,. :ivcri t!ic e~,idc.: i ie p r -  
scnted that therc v a s  ncgligcnce in f i l i z g  to tcplacc the c r u ~ h r r r .  
we also hold that the court e n d  in directing a vcrdict  on the 
negligence count s!:airi 

Because of our holding that the L7iplL>rm3t hott.1 

w c  Jisazrt'e. To !n;iiiitaiii S < J : ; - , ~ : Y > L : I ~  ::::a::s to k:cp i t  I:: I,'LXA? 

coIiJi:iL)ri and f tp: i i r ,  By f ; l i l ing to I C ~ ! ; K Z  tke cmssb3r  X E ~  re- 

. . . _  , . 
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the negligence count. 
We affirm the directed verdict in favor of the welder. There 

was no evidence presented from which a jury  could conclude that 
the weld was negligently done, nor that the welder had a duty to 
inform the sailboat owner that the bar should be replaced rather 
than repaired, nor do we deem that he  had such B duty as a matter 
of law. 

While there was evidence produced through cross-exarnina- 
tion which shed doubt on some of the particulars of the appel- 
lants' case, these are issues for the jury  to decide. The appellants 
put on evidence sufficient to survive a directed verdict and 011 
which they were entitled to argue to the jury. We therefore re- 
mand for a new trial consistent with this opinion. Because of our 
disposition of thepoints on directed verdict, we  do not addrws 
the remaining evidentiary points raised. (LETTS, J., concurs in 
conclusion only. FARMER, J., concurs.) 

: 

lPannhctically, we would note hat Ihc Icgislature has n w  extcndcd im- 
plied warmnlicr lo lcaw lransactiona in Kclions 680.212 and 680.213, Floridn 
Statutcr (1991), undoubtedly in recognilion of !he sUb5tdnliA~ commercial im- 
pact h a t  Itarc tmnwclions have in our cconomy. T h i s  statutory cnactment d ~ s  
not negik  he carlicr cxirtcncc o f  common law wanantics as p m i d c d  in CASC 

law. 
'In its ruling h e  trial COUI-! alm thought h a t  the doctrine of  strict liabilily 

applied only !a inhcrcntly dangcmui pr~ducis, i .e . ,  dangcmus instrumcntnlitics. 
The ~ p p c l l e c r  do no! argue h a 1  point. T h e  doctrine o f  slrict liability applics no1 
only to inhcrtntly dangerous products but 10 any product which when defective 
is dancerour and C ~ U K S  injuriea. Zyfcrmnn v. Taylor, 444 So.2d 1088 ( F l r .  4Lh 
DCA 1984). 

* * *  
Torts-Legal mnlprnctice-PIainti[s claim that law firni m i w d  
statute of limitations deadline for filing niedicd rnnlprnctice suit 
on behalf of plaintifl-Affidavit signed by nttorney from defen- 
dant b w  firm merely stating thn t  firm did not breach nny duty of 
care in handling p la in t i r s  cluim but failing to explain why case 
WRF not filed within stntute of limitntions insufliiicnt to shift 
burden of proof to plaintiff and to reniove nll doubt as to exis- 
tence of k u e  of rn3terinl fact-Plaintiff wus not required to file 
countcr nfidavit where negligence of nttorney nppcars on face of 
pleadings and is unrebutted by nfidavih to the contrury-Error 
to grnnt law firm's motion for summary judgment 
WNNA GALLOWAY, Appellant, V. LAW OFFICES OF LERKLE, 
E R l G I f f  ~ n d  SULLIVAN. P . A . ,  Appcllce. 4th District. Cnsc No. 91-2233. 
Opinion filcd Apnl 8,  1992. Appeal from the Circuit Coun for Palm Beach 
Cmidy, W. h4al~hew Stcvcnron. Judge. Roheri Grrvcn. Surmsc. for appcllnni. 
Kcnnclh Whiic o f  Cmncy, IIaliczcr, Mattson, Lance, Blackburn, Pcltis LQ 

Kichrrds ,  P A , h l  b u d c r d a l c ,  for rppcllcc.  

(PER CURIAM.) This appeal arises out of a 1eg:il T I 3 l p I l I C t l C e  
claim. Appellant's suit claimed t h n t  the appellee law firin rnissrd 
a statute of liniitations dhqdline for filing a medical malpractice 
suit  on h h l f  o f  ~ p p e l l ~ n ~ ,  Thz IN firm movc.d f3r ~ i i i i ~ i m r y  

JHd~'ITiL'nt *A it!7 ,in . i~iid.i\ i t  ~t::rled by [he .tttorney from the f i l m  

c ~ h o  ii~n(l;:d ~ p p ~ i l x i t ' r  cate  < t ~ t i n q  t h , i t  thc firm did  r;c>t 17rc.ic.h 
.uij' Jtitj cfcarr :  in ~ h t :  h:indiini; ofappell.mt's ~ l ~ i n i .  Eased soleIy 
on this affidavit arid the failure of appellant to produce 311 CX-  
pert's difdavi t  rebu[ting appellee's afflclavit, the Knd court 
grmted sumnlary judgment, relying on the case of Piirdintd v. 
Prppercorn 4 Ptj7jJercori1, Iiic., 96 So.2d 769 (Fla. 1957). We 
re i re  rw . 

Tiit. L i i C p < , i t : o n  of !hi[; c ~ t t :  IS controlid by tl:e < i m r i * i I  C J  'c' of 

to a vegetative state after tratrnent had k n  administered. 
Therefore, the court held that such affidavits did not remove all 
doubt as to the existence of m t e n a l  issues of fact and were insuf. 
ficient to shift the burden of proof to the plaintiff. See also N o h  
Brownrd Hmp.  Disr. v. Ruysrer, 534 So.2d 113 I (Fla. 4th DCA 
1989); Brooks v. Serrmro, 209 So.2d279 (Fla. 4thDCA 1968). 

Similarly, in this case the affidavit of the attorney who worked 
on appellant's file merely stated that appellant's file was handler 
in accordance with the community standard of care, but tht 
affidavit nowhere attempts to explain why this case was not filei 
within the statuteof limitationsas alleged in the complaint. With 
out such explanation, the burden of proof w never shifted tc 
appellant, and Prirchnrd v. Peppercorn & Peppercorn, Inc 
never comes into play. There remains a glaring issue of m t e r i a  
fact on the face of this record, where an allegation that the cas~ 
was not filed within the applicable statute of limihtions remain: 
unchallenged. 

We also agree with appellant that under the facts of this case r 
counter affidavit was not necessary where the negligence of thr 
nttorney appears on the face of the pleadings and is unrebuttd b! 
affidavits to the contrary. Appellant alleged in her complaint tha 
she turned her file over to the appellee who agreed to investigatt 
and prosecute her malpractice claim. Despite the knowledge o 
the statute of limitations, appellee retained her file until after thc 
statute of limitntions had run, after which time appellee advisa 
appellant that it would not k able to pursue her claim. In hi! 
nfidavit the lawyer handling the file did not controvert thesr 
factual allegations. We think the unexplained failure to file withir 
a statute of limitations as described in this complaint is such 01 
apparent breach of a duty of care as to obviate the need for exper 
testimony fromappellant on a motion for summary judgment. Cy 
Dykemn v. Godfrey, 467 So.2d 824 (Fla. 1st DCA 198s); Suriti 
v. Kelrter, 155 So.2d 831 (Fla. 3d DCA 1963), cert. detiied, 16.' 
So.2d 178 (Fla. 1964). 

For the foregoing reasons, we reverse aod remand for furthe: 
proceedings. (DOWNEY and WARNER, JJ., and OWEN 
William C., Jr., Senior Judge, concur.) 

* * *  
Criminal law-Cross-examination-Limitation-Prosecutio~ 
witn~ss-Crirnina1 prosecution against witness 
DAVID TURNER, Appcllrnl, v. STATE OF FLORIDA. Appellee. 4ih Dia 
rnc l .  Case No. 914802. Dccirion 61cd Apnl 8. 1992. Appcal fmm \he Circui 
Court for lndinn Rivcr County; Jams B. k l r igcr ,  Judge Richard L. JonndbJ. 
Public Dcfcnder. rind Cherry Grant. Asiisont Riblic Dcfcndcr,  Wcn Rlr. 
IlcsLh, fur appel lnni  Rntrcn A B u t i c n v o r h .  Auorney Ccncrrl, Tillaharwr 
and Sarah B. Mayer, Assistant Allomcy Cencrnl. WCLI Palm IkBLh,  !-of rppcl 
lee. 

(PER CURIAM.) AFFIRhlED. ( L E T S  and DELL, JJ., con 
cur .  ANS?'E,_.4D, J . ,  clisscii[s v, ~ t h  upiniok) 

(ANS'TEAD, I . ,  dissenting ) T'iie apyziixt  C'.I::TL< error in t l r t  
trial court's rcfuwl t o  nilrnv h i m  to cross-exarrunc: nn t n i p o r t m  
st:ite witness uhout a ?[ate c n n n n d l  Frosccution ugainst the wit 
ness. 'Ihis case cannot be nutenally distinguished f r o m  our  re- 
cent holding in Audtrttury v. Srr71e, No. 90-2007 (Fia. 41h DCA 
hlar. 4 ,  1992) [17 F.L.W. D629], in h h i s h  Judge Farmer, wnt  
ing for the coiirt st:itcd: 

h e  :,-id J I J A ~ ~ :  h C i r r t ~ d  I:IC t:tic'::s~ from cuc.i:~c~r,.-i: :!I.. 'I+ i t ! i m  

b r l u r *  v f  : h i \  Sl Id?$.<: \ 
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District. Case No. 91-0146. L.T. Case No. 87-27030 (17. Cpinion l i k d  Otto- 
bcr 14, 1992. Appeal from Lhc Circuit Court for Broward County; Linda L. 
\‘itnlc, Judge. Steven L. Goldman of Entin,  Schu*nr~z, Giil2::i~rr, hlargulcs cG 
him=, P.A., Miami, for nppcl lnnf .  Constance G. Grayson of S;hnniz, Schnlz-  
man & Aaronson, P.A., Minmi, for Appcllec.-Britron, Cssszl. Schnn tz  2k 
S;hmmsn .  P.A. . 
(DOLVNEY, J.) Appellant J.E.I. Airlines (J.E+I.), 3 Delaware 
corporation, appcnls the trial court’s order granting nppellees’ 
s u m i r y  judgmcnt and dismissing :ippellant’s complJint. 

The case arose out of a contract betwcen J.E.I. and Stephen 
Quinto (Quinto) regarding the purchase of stock iIl Northenstem 
Intemntional Airways, Inc., for cash and transfer of stock in 
J.E.I. Airlines, Inc. It is alleged in appellant’s complaint tha t  the 
h’orthenstern Stock was to be escrowed with the I W  firm of Brit- 
ton, Cassel, et d., for delivery as specified i n  the contr:ict. In 
time, the parties disagreed on the status of h e i r  rzspcctive per- 
formance and appellant filed suit for damages. 

On h’avembrr 29, 1990, the trinl court entered an Order On 
Defendant’s Motion for Surnmnry Judgment and Final Order of 
Dismissal, and this nppcal ensued. 

There are two aspects to the order under review. One grants 
summary judgment based upon appellant’s status 3s n dissolved 
foreign corporation. The other dismisses the caust as a sanction 
for failing to appear for a deposition on tlie dntt that the caiirt 
ordmxl. The main thrust of appellant’s attack is that the trinl 
court refused to give i t  adequate time to comply \cith the court’s 
orders. 

Our conclusion from a study of this record is that the trial 
court erred in dismissing the cause for the discovery violation 
and in granting tlie summary judgment. 

On November 20, 1990, the trial court filed a Prc-Trial Con- 
ference Order, which ordered appdlnnt to submit to deposition 
by November 27, 1990, or the case would be dismissed. When 
appellant, or its representative, did not appe:ir for the deposition, 
without any hearing on the matter, the court entered ihe order 
dismissing the cause for such failure. Appell;lnt argties that, h:id 
a hearing been held, it could have inforrriad the court t1i:it its 
designee for deposition was out of the country wticn the pretrial 
order  \\‘as entered and counsel h:id bren un:tble to rR;.c~u;ite his 
timely presence. Be that as it may, tlie order imposinz [lie sanc- 
tion of dismissal is defective becnuse i t  fails to find th:it nppel- 
lant’s conduct demonstrated a deliberate and contumcious disre- 
p r d  of the court’s :iu~hority or evidtnccd a w i l l f u l  f;iilure to 
submit 10 discovery. Berimod v. Ilinrz, 530 So. 2d 1055 (Ftii. 4th 
DCA 19S8), Such findins is a sine qua non for entry of so severe 
a snnction. 

The sccoiid aspwt  of‘ the orJcr  :ipj)c;ilcd is I!:? ~:nnting of  
summary judsment for f ~ i l u r e  to h a w  its corporate existence 
rsinshted. The order directing appellant to reinstate i:s corporate 
rTc is tmce wx entrrrd h’ovcrntyr ?O, 1990, l\i ld 

~::/;!I:ICZ[ ~ O I ! P A I Y I  on Nn\.cn:hi.r 2 
I: N ~ I . ~  ~ :h j~! ; ic ; i I l~  ir::possibl: to ; 

w:!!;;:i t!::rt tirx frsrnt .  \\‘c nre 
corpor-u[l: cx is t tn ic  hstl been suspended for srvrr.11 >‘;..?ts. I-Xoqz- 
ever, a t  the point in time whrn [ h a t  bei.:iiiie :in issuc, 3 r-:ison:tbIc 
arno::nt of time should h3ve been a l l o ~ d  to c11:ihli. 3yptllnrlt to 
e K ~ t  a reinsiatcrnrnt, and the C:~USC could h:i\,e 5::~ 111~1ted in 

a 

-8  

’ c .t 

, , .  , .  , 

broke-Question ccrtificd whether doctrine o f  strict liability 
tn dcfcctive products extcnds to coiririiercial lease triirisactions 
tliosc products 
PAULA AMOROSO ond ROBERT AMOROSO, hcr  husband, Appc l l an l r ,  
SAMUEL FRlEDLAND FAhlILY ENTERPRISES, d/b/a TltE DIPLOM. 
lIUTEL, INC., a Florida corporalion, THE DIPLOhIAT H(3TEL, INC., 
Florida corpornlion; SUNRISE WATER SWRTS.  INC., a Florida corpo 
lion; WILLIAM THORAL, n s  ihc last known director and ofiicer o f  SUNRI 
WATER SPORTS, INC., ATLANTIC SAILING CENTER,  INC., a Flor 
coryorution; FLORIDA INSURANCE GUARANTEE ASSOCIATION, IN( 
ROBIN RI IODENMUGH;  MISTRAL, YNC., I Florida corporation; N A  
TILE, INC., n Florida corponl ion;  and RHODENMUGH’S SHE= METI 
REPARS, INC., n Florida corporalion. Appcllccs. 4th District. Cnsc No. ! 
2773. Opinion filed October 14, 1992. Appeal from the Circuil  Coun I 
Drownrd Couniy; Roben L. Andrcws, Judge. C. Robsn hlurray of Cannir 
hlurrny 62 Feliz, P.A., hlinrni, for appellanis. Richard A .  S h e r m a n  and  Ro 
nrnry B.  Wider of b w  Offices of Richard A. Sherman. P.A., nnd Gregg 
Pomeroy of Poriicroy & Poineroy, P.A.,  for^ Laudcrdalc, for Appcllees-San 
cl Frirdland Family Enfcrprises, Diplomat Hotel. Inc., Bill’s Sunrise Bc 
Rcntnls-Sunrise Wnicr Spons, Inc.. Sunrisc Water Spons, Inc., and Willii 
Thorla.  Dnvid L. \V~lls of Vemis & B w l i n g ,  P.A.,  for^ L~~udcrdale, f 
Rtiodenbntighand FICA. Bill Ullmnn. Minmi, for Atlanlic Sniling Cenier. Inc. 

ON MOTION FOR REHEARING 
[Original Opinionat 17 F.L.W. D8891 

(PER CURIAM.) We deny rehearing but certify the follrnvir 
question as one of great public importance: 

WHETHER THE DOCTRINE OF STRICT LIABILITY AS T 
DEFECTIVE PRODUCTS EXTENDS TO COMMERCIA 
LEASE TRANSACTIONS OF THOSE PRODUCTS? 

(WARNER, J., concurs. FARMER, J., concurs specially wit1 
out opinioii in denial of rehearing only. LEITS, J., dissents wit 
opinion. ) 

(LETTS, J . ,  dissenting in part.) I would grant the motion fc 
rehearing insofx  as i t  pertains to the issue of the Diplomat Hc 
tel’s strict linbility, 

The holding in War v. Cnrerpillm Trnctor Co., ltic., 33 
S0.2d 80, 89 (Fla. 19SG), was that “a tnoni/Sctcrirrer m:iy be he1 
liable under the theory of strict liability in tort,” (Emphnsi 
supplicd). Admitktlly, the Civerpilliir Trocror court spoke ap 
provingly of,  and adopted the ALI Restatement (Second) ofTort 
$402A, wliich refers to “seller” as distinct from manufacturer; 
however, i t  is obvious to me thnt the actual holding is restricted t, 
1n:inuf:tcturcrs. h‘ot only wns  the Cu~qm‘llui- Trrictor defendant I 
rnanuf:icturer making c:iterpillnr tractors, but the words “manu 

- f . l c t~ re , ”  “m;inuf;icturt.d,” or “m3nuf;lcturer,” appear i t  
e x w s s  of twcnty tirncs in thc opinion. ?’nit, [ti- word.i “sel!cr’ 
o r  “rli,stributvr” q y x i r ,  bz: ur:Iy inir-rquently, nnd ill- \Lor( 
“lessor” is never utilized. As a consequence, though I dissent i r  
part, I wholeheartedly approve of the certified question. OUI 
Sripr:‘me Court 1:i:Iy \t,<:ll L~,Y;:.!::~~ I!>$ ~JL.:~rir:t, I:::; i n  :;I) \,i:,,\,, i 
h i s  r:ct >.ct d<::ie s(.: a n d  riLiiI!:,:s: ..! 

ex:iriiple, i n  Moblqt v, Soirih FIL? 



course of business is the mass rental of trucks. I d o  no[ btlieve 
there is a compelling analogy bctwcen Ryder Truck !<ent;il and a 
hotel prirnarily engaged i n  the liotel business which lL,<isrs n 

ch to the owner of six small Hoby Cats (‘Tetl~i!~ S u n r i ~ e  
dels). By the same token, I do  not believe the words “aci l t r”  
“lessor” under section 402A of the Restatenient were ever t endcd, under Caterpillar Tractor, to impose strict liability 

As to the balance of the majority opinion, I continue to concur 
under the facts of this case. 

in conclusion only. 

‘The rnsjorily opinion concludes thnt thc word “scllcr” also cncoliipasscs a 
“ltssor,” h c  latier word dcscrihing the Diplomnl IIotcl in th is  case. Scc W.E. 
Johnson Equipmcnt Co., Inc. v, Unitcd Airliocs, Inc., 238 So.2d 99 (Fln. 
1970). 

* * *  
Dissolution of marriage-Trial court erroricously coiicludcd that 
wife would have to contribute toward enlianccment ofliusband’s 
separatcly-owned assets in order for the npprcciation i i i  tliosc 
a~scts to constitute marital property-On remand, trial court 
should dcterniirie which of separately owlied asscts were cri- 
I1mccd iu result of Iiusbnnd’s labor in ciiturprisc during the 
iiiarriage mid tlieii equitably distrilmtc tlic niaritul propcrty- 
IIusI~aiid’s contention tlint trial court :i\vnrdcd wifc pcriii:iiiciT 
rather 1Ii:in rcliohilit3tive nliiiioriy 11s a punislinictit to 1iusb:iiid 
for tiis iii:irital iiidiscrctioils uiisupportcd I)y record-3Ii1sl1:ititI’s 
ob1ig:itioir to pry health irisw:iiicc ntid iiicdicnl uspc~i .~cs  for wife 
arid niiiior cliildrcii to bc liiiiitcd to “rc:isoa:il)lc and Iic‘ccss:iry” 
espetucs-Abuse of discrctioii to iiiipose licii 011 over O I I C  Inillion 
dollars of husband’s nsscts to sccure an 3w:ird of $100,000 luaip 
sum uliinony and nn award of perinniiciit iitiniony 
JWIG A. WATFORD, AppcllnnUCross Appcllcc, V. TERESA WtiTFORD. 

cllcclCross Appcllant. 4d1 Dislrici, Cnsc No. 91-0658. L.T. Cnsc No. 89- 
CA. Opinion 61cd Oclobcr 14, 1992. Appcol nnd cross appcnl rmni ttic 
uil Coun Fur Okccchobce County; Willinni L. Hcndry, Judge. Timothy W. 

i l l  of DoSantir, Cook & Gnskill, North Pnliti Bcnch, and John K .  Cook. 
echobcc. far appcllnnUcrosr nppcllcc. Joscph D. Farish, Ir. o l  F3ris11, t ariih QL Kornoni, West Palm Beach, for nppcllcdctoss nppcllnnc. 

(WARNER, J,) This is nn appeal of a final judgment of dissolu- 
tion of m:irriage in which the wife was awarded lump sum slirno- 
:iy, pcrrnancnt alimony, child support, and attorney's fces and 
costs. Both tlic husband and wife appeal, claiiiung errors on the 
part of the trial court. We reverse. 

Appellant husband and appcllee wifc were rriarricd i n  1979. 
1lic wife filed fur divorce in 1989. During the rn:irriage thl: hus- 
band worked for his family’s trucking business, and the wife 
staycd at home and took care of their two children. I’lie wife has 
*: T 1:‘ ii c n c d  :i L’ ri nus h c;il th prolil ciiis , i n c I II d I  11 g :I lmnc ::::I :I-O\V 

!:mspl;int fw:n which she has had hosl-donor conip1ic:itioi:s. Tiic 
c o u r t  also hc:ird tcslimony that tlie husbiind engaged in a11 d u l -  
krc111s rc1;itionship w4iile married. 

iicd :I 2 4 5  intci-c\t in !iis f;l l l ;~lys:i  tr-:ici.; 
,‘-;Jvcri to h i i n  1:y his f:itlicr i i t i i - i r i ;  tlic 

.-.:;d L1 2s  >b in[cru:,t i n  irivcstmcnt acrc;tgc, :ill o f  \\ Iiic.11 

, : , . rmJ  cc;:pora[ions. The huslxind :ilso h:id :i S50,OCO 
x:;dcr v:iIuc o f  n life insurancc policy ;ind ;in intcrcst 
:rdst i i i  c x c w s  of SSO0,OUO. Thc Lriiil court fiiund t l i  

!::iii~l’s nct worth was in cxccss of $1,000,000 and 1 
1 :I:; $3,0UO,OOO. Fiii:iIly, the ti-in1 coilit dcti.r!iiiii~c! !.:;it thc 

. .  school tuition; ( 5 )  full h c ~ l t h  and asciiiznt icsurm;: id: :h? \ \ I : ?  

and childreri; (6) ordercd the liustimd to p ~ y  any k : x z  Lsduct- 
iblcs o r  u n ~ ~ e c n v e i ~ d  mi.dic:il e x p m s e s  for the chiilr::; a:iJ ( 7 )  
:ittoi-ney’s f‘ces rind costs. The court  further 0rdzr-A th3t the 
wife’s award would be secured by a lien on the husbr:i’s a s t t j .  

Appc11:int claims first that the tnal court erred in i..ixrding the 
wife luinp sum alimony. Converseiy, the wife c l a im :hat t h z  trial 
court erred in deternining that there were no manu: asscts sub- 
ject to equitable distribulion. We agree with the uifc’s conten- 
tion. 

The husband’s assets were gifts from his parecrj of wrious 
sha’res of the family businesses. The husband w o r k d  k the busi- 
nesses, particularly the trucking company, during t?c mrn: ige .  
h4arital appreciation of sepnra[ely-o\ind assets is subject to 
equitable distribution i f  either spouse expended mxial labor on 
that asset. v e g e r  v. Pfcger, 55s So.2d 198 (Fia. 2d DCA 
1990); see also Sanders v. Sanders, 547 So.2d 1214 (Fla. 1st 
DCA 1989). Here the trial court erroneously con:::2.d that thz 
wife would have to contribute tou.ard the enhanceaent  of the 
asset for the appreciation to constitutz marital proper.).. This b v x  

error. The husband worked in the trucking compmy full-timl: 
during the marriagc. At least as to that asset, its aF;:xiation of 
over $500,000 during tlie marriage is a marital a x t  subject to 
equit:ibIe distribution. On rrni3nd the court sho,!J determine 
which of t h i  separately owned xsc‘ts Lvere erhmcci! 3; a rciult of 
the husband’s labor in ttic en t t rp i - i se ,  thus m A i n g  t?.? aj-prtc‘ii- 
tioo rnnritril propcrty. Tlicn the [ r i d  court should rG-iubly dis- 
tributz tli? mnritnl property. In order to xoompl ish  :kk  we J ! S ~  

reverse tlie w a r d s  of the maritrrl home and th? l ump  sam alirnu- 
ny so that the court c:in frishion ane\v an eyuitibl? !%3:i31 w l u -  
lion in tl i isci~s~. 

The husband also coniplains thJt  thc trial c o w  should have 
awarded only rehabilitative alimony and that the dtcision to 
award permanent alimony was the rzsult of the cacit’s consid- 
cr:ition of his adultcry. There is nothing in the rrco;i :o suppo:t 
Ihe contention that the trial court awardrd permanent alimony 3s 
a punishincnt to thc husband for his n m i w l  indiscrc:ions. E v i -  
tlerice was taken on this issue, and the trial court cocjidered i t  as 
i t  is cotitled to do pursuant to section 61.CS(1), F!o,lia Sta tu tes  
(1989). The liusbnnd’s citation to J’odi v. A‘odt, 391 h . 2 d  112.: 
(Fla. 1986) is simply inapposite. Incited, absent the evidence of 
ndultery there was G sufficient basis for the award of permanent 
alimony. The wife was obtaining a nursing degree, but  even i f  
she were to find etnployment there \c‘u no trstizxay thJt  her 
levcl of earnings would be adcqustt to support her in the rrmitsl 
lift-slylc. In fact, the combination of her potential f:tuiC earn- 
i;lgs, cliilil si i j iport ,  :ind [tie ali::!pn>, 3 \ ~ 3 r 1 : ~ 2 .  iifi-r !-:-,:<. ,v.:>c!J 
n o t  covcr ;i!1 of‘ tlic \\site’s cspc:~,>:s* Comt . ;~cJ  wi:;~ b:r h:s:or), 
of serious illness, w e  tind no ~bu. i r :  o i  dixrtticfi.  Epasirr, 
bccniisc we are reversing the eqci!Jble distribution 2 t 1 e r n i ~ ~ -  

. . + t  ,. : > -  
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O r i g i n a l  record an ApJpenL from 
t.he C i r c u i t  C o u r t  of the Seven- 
t e e n t h  J u d i c i a l  Circul . t  i n  ilnd 
f o r  Browarc Courrty, F l o r i d a ,  In 
C v i l  Action Case No. 8 7 - 8 9 9 4  
(CH 0 5  ) Judge h d r e w s  
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Su i . t e  2ooc! 
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ROBERT E. LOCKWOOD-ih 
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VOLUME ' : Conti INDEX TO RECORD 

INSTRUMENT PAGE DATE FILED 

i 1 / 1 6 / 9 0  T r a n s c r i p t  of P r o c c e d i n q  Taken on Sept 11, 
1990  1 - 2 4  

1 1 / 1 6 / 9 0  T r a n s c r i F t  o f  FroceedincJ Taken on S e p t  1 0 ,  
1590 25 - 4 6  

11 / l 6 / 9 0  T r a n s c r j  pt o f  P r o c e e d i n g  Taken on S e p t  14, 
1990 47 - 7 2 ,  

1 1 / 1 6 / 9 0  
Volunle 2 

1 1 / 1 9 / 9 0  
voiumt, 3 

' ,19/90 

- 

V o l u m e  4 
i-1/19/93- 

T r a n s c r i p t  of P r c c e e d i n g  Taken o n  S e p t  11, 
1 9 9 0  7 3  - 132 
Trariscript of Proc:eeding Taken cm Sept 12, 
1990 1 3 3  - 2 8 2  

T r a n s c r i p t  of P r o c e e d i n g  Taken on Sept  12 , 
1990 2 8 3  -, 4 2 5  

T r a n s c r i p t  of P r o c e e d i n g  Taken a n  S e p t  13 ,  
1950 4 2 6  - 575 

T r a n s c r i p t  c)f Pr-occeding Talcen or1 Sept 13 ,  
576 - 758 1 9 9 0  

C o n p l a i n t  for Danagcs 759 - 7 6 1  
I 

5/15/07  Anendad ComFl a i n t  f o r  Damages 7 6 2  - 7 6 5  

6 / 1 / 8 I Motion tt Ammd Amended Complaint  for '1 

E: /15 / 9 0  

Damages 7 6 7  - 7 7 0  

Agree6 orCer c n P l a i n t i f f s '  Mot.ion t o  Amend 
the Amended Comljlaint  f c r  Damages 7 7  1 

Damages 7 7 2  - : 7 7 7  

A s s o c i a t i o n ' s  Motion to fiisn:iss 7 7 8  - - * 7 7 9  

F i smi s s 

6 / ' 2 5 / 9 0  Motion t o  Amend Second Amended Compla in t  for 

7 / 1 / 8 7  DeEEndant , Florida I n s u r a n c e  Guarant )  

1 / 1 / 8 7  DcifAndant , Robin Rodenbough's Motion t o  
7ac: 

7 / 2 / 9 0  C e r t i f i c n t e  of Service of Motion tc, D i s n i i s s  7 8 3  - 

7/s /  a 7  Agrced O r d w  on P l a i n t . i f f s '  Motion t o  Amend 
t h e  Second Amended Compla in t  f o r  Earnages 782 



VOLUME : a n t '  INDEX TO RECORD 

DATE FILED IN STRU'MENT PACE 

7 / 1 5 / 8 7  

7 / 1 6 / 8 7  

7 / 1 6 / 8 7  

7 / 1 6 / 8 i  

7 i 1 6 1 ' 8 7  

7 j 1 Y i 8 7  

7 / 2 0 / 8 ' /  

7/24/87  

8 / 4 / 8 7  

a / 5 / ' a i  

9 / 2 5 / 8 7  

9 / 3 0  / 8 7 

1 0 / 1 6 / 8 7  

10/'16/ 8 7  

1 1 / 1 8 / 8 7  

11/25/87 

1 2 / 0 8 / 8 7  

D e f e n d a n t s  , Samuel E r i e d l  and Family 
E n t e r F r i s e s  d/b/a The Diplomat  h o t e l ,  
I n c .  B i l l ' s  S u n r i s e  B c o a t  R e n t z l s  , S u n r i s e  
w a t e r  Spcr tE  , I n c , ;  & William T h o r a l ,  a s  t h e  
Last Kncdwn Director & C f f i c e r  of S u n r i s e  Water 
Spor t s  , I n c . ' s ,  Mot.ion t o  Gismiss P l a i n t i f f s '  
T h i r d  Amended Complaint. 7 8 3  ' 784 

Mot i o n  t o  Amend t h i r d  Amended Cowpla in t  fo r  
Daniages ( P l t f )  785  - -786 

O r c ' e r  o n   plaintiff^' Motion t o  €mend the Thirc'. 
Amended Compla in t  fcr Dnrnaqes 787. 

Agreed O r d e r  S e t t - i n q  Aside  Thi  E C o u r t  I s 
C r d e r  Dated August. 13,  1967 B u t  I n t e n d e d  t.o be 
Dated S u l y  13 ,  1967 G r a n t i n g  Florida I n s .  

P l a i n t i f f s  I F o u r t h  AnenCed Cornplai n t  f o r  Dam- 
ages 7 0 9  793 

G1:aranty A s s o c i a t i o n s  Not ion  t.0 D i s m i s s  7 8 8  

Notice o f  Appearance ( B i l l  Ullmiin) 794 

Cross .. C t - a i m  ! A t l a n t i c  S a i . l i n g  C e n t e r )  795 -- 796 

Notice t o  Post Non-Resident C o s t  Bond 797. - 798 
(Defs )  

A r s w e r  o f  A t l a n t i c  S a i l i n g  C e n t e r ,  I n c  7 9 9  - eoo  

D e f e n d h n t s ,  Samuel F r i e d l a n d  F r i e d l a n d  
Family E n t e r p r i  ses Bill S u n r i s e  Eoat Rentals  - 
Suni - i se  Water S p o r t s ,  I n c . ,  & William T h o r l a  , 
as  t h e  L a s t  F-notm Dire-ctor & C f f i c e r  of Sun- 
r ise water  S p o r t s ,  I n s  . ' s  Notion t-o Dismiss 
F l a i n t i f f c '  Fciurth Amenc'ed Complaint F 0 1  - 8 0 2  

Mc.tion t o  D i s m i s s  ( D e f )  a 0 3  - 8 0 4  

Non-Rpsideni.  C o s t  Bond 6 0 5  - @06 
O r d e r  ( R e :  Motion t o  Djsmjss Denied)  8 0 7  

O r d e r  ( R e :  Motion to Diseiss Denidd l  8 0 8  

t \  I .. <̂.- 

Agreed Order ( D e f )  809  

P l a i n t i f f s '  F i f t h  Amended Compla jn t  for 
Dantagcs 810 - 8 2 3  

D e f e n d a n t s '  An$wer t o  P l a i n t i f f s  I Fi f t h  
Amendcd Compl.aint 8 2 4  - E30  
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DATE F I L E D  INSTRUMENT PAGE 

I 

1 5 / 1 0 j 8 7  

2 / 1 6 / 8 8  

3 / 2 9 ; 8 8  

P / 11 /8E: 

8 / 1 I / a  E: 
H 1 8  / 8 8 

2 / 2 3 / 8 8 

F / 2 4  / 86. 

3 / 3 1 / 8 8  

9 / 2 / 0 8  

0 /' 6 / 8 8 

7 / a  F: 

8 / 8 / 8 8  

h o t i o n  f c r  More f i e f i n i t e  St .a tement  8 3 1  - e 3 2  

Motion f c r  Compulsory P h y s i c a l  Examinat ion  8 3 3  - 8 3 4  

C ' e r t i f i c a t - e  of Service 
(Atlant-ic S a i l i n g )  

8 3 5  - e 3 7  

83s 

D e f i n ;  te Statemcont) 839 

kot ion for  Kore D e f i n i t e  S t z t e m e n t  

N ~ t i c e  of Hec'ripg ( D e f  Yotion f o r  N o r €  

Notice of V a c a t i o n  : Michael  D. Towner 8L:O - 8 4 1  

Motion for Specia l  T r i a l .  S e t t i n g  8 4  2 
( P l t f  1 
Agreed Order ( Re : Motion f o r  Yore Definite 

Atat  emcnt E 4 3  

Defendant ' s  Motion t o  Strike gr.4 - e 4 5  

Pretr ja l  O r d e r  & Order S e t t i n g  Trial 8 4 6  

Notice of D i s c l o s u r e  o f  Experts( Def ) 84 7 

F l o r i d a  I n s c r a n c e  G u a r a n t y  A s s o c i a t i o n  , 
Robin Rk\odenbc)ugh, & Rhodmbough S h e e t  Metal 
R e p a i r s ,  Inc.'s Answer t o  P l a i n t i f f s '  F i f t h  

Amesnded Complaint. 8 4 e  - 850 

Order on tl-e D E * ~  Samuel F r i e d l a n d  FEmily 
Enterpr i ses  D / k ' / a  t h e  Diplomat  Hotel , Inc  
Bill S u n r i s e  Bost F e n t a l s  S u n r i s e  w a t e r  
S p o r t  I n c  & W i l l i a m  Thoral's ' -1Mction t o  
5 t r i k ~  C o u r t  Corder o f 8 / 4 / 8 8  851 

O r d e r  c n  P l a i n t i f f ' s  Mat ia r t  €or Special 
t r i a l  S e t t i n g  852 - 853 

Agreed Order  S e t t i n g  A s i d e  T h i s  Court's O r d e r  
Dated Aug 2 4 ,  1 9 6 8  Denying the Defer idant ' s  
Motion i.0 S t r i k e  854 

Notice o f  F j l i n q  Nrmes & Addresses o f  Expert .  
Witnesses P u s u a n t  t o  C o u r t  Order 855  - 856 
P l t f .  

Notice o f  F i l i n ?  Exf e r t  W i t n e s s e s  Pursuzlnt t o  
Ccurt  Order 857 - 8 5 8  

Plaintiff's Kotion f o r  f rediat i .on conferencc4 859  

Kotice o f  T r i a l  doc:ket c o n f l i c t s ( J ,  C a - i l l o )  860  - 861. 
( 3 )  
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9 / 9 / 8 8  
Mot,iorl t o  s e t  P.side ( A t l a n t i c  S a i l i n g  
Ccr te i  1 862 

8 6 3  - 8 6 6  9 / 9 / 8 8  

$ /12/8L. 

Motion f c r  D e f a b L t  ( A. 2. c. ) 

Mot.ion fo r  Summary Judgment of CefenZant. ,  
Samuel F r - i e d l a n d  F a m i l y  E n t e r p r i s e s  d/b/a/ 
t h e  Diplomat. Hotel , Inc: & t h e  Diplomat  
Hotel ,  Tnc.. 

Cider c n  P l a i n t i f f s '  Mot-ion f o r  Mediat . ion 
C o n f e r e n c e  

867 - 869 
0 / 15  / 8  ii 

870 

P7L 

872 

Order or1 Motion t o  S t r i k e  (Def ) 

Lisclos~:re o f  E x p e r t  Witnesses 
(J. Carn i l lo ]  

Samuel Fre4dlar .d  Family Eri te rpr j  ses d/b /a /  
the Diplomat  Eotel , Inc., Bill S v n r i s e  
Boat R e n t a l s - S u n r i s e  water Sport, Inc:, .S 
W i l l i a n .  thorla's C n i l a t ~ r a l  Pre-Trial 
S t i p u l a t i o n  

1 0 / ' 4 / 8 8  

p.73 - 8 7 7 A  

D c p o s i t i c n  o f  James E a r r  ison 
8 1  30/88 

878 - 1037 

Deposition of Robin Rhodenhaugh on 8 /30/88  

Deposition o f  W j . l l i a m  Thoxla on 5 / ' 2 8 / 8 7  

Motion t o  S t r i k e  P I  a i n t i f f ' s  P l e a d i n g s  

Motion f c r  P r o t e c t i v e  order 

1038 1, 1142A 

1142 - 1263 1 0 / 7 / 8 8  
volume 1 0  

1 0 / 7 / 8 8  

l 0 / 1 0 / 8 8  

1 2 7 0  - 1 2 7 1  

1 2 7 2  - 1275 

Kotjon t,o S t r i k e  1274 -- 1 2 7 5  

E laintiffs' P i e - t r i a l  S t  ipv,lat.iori 1 2 7 6  - 1 2 7 8  

E l a k n t i f f s '  Wi . tncss rs  1279 - 1281 

I0/11/88 P r - e  -t f i a 1 S t: i pu 1 a t  i o n  0 f A t  l a  n t i c S e i 1 i n  q 
Center, I n c .  1 2 8 2  - 1 2 8 5  

1 2 8 6  - 1287 

1288 - 1 2 9 1  

E ' l a in t i  f f s  I S c h e d u l e  of Exhj bits 

1 0 / 1 2 / 8 8  Unilateral P r e t r i a l  S t a t f m c n t  
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1 0 / 1 3 / 8 8  

10/ '13/8E 

10 /1S /H I :  

1.0 / 1 3 i 8 8 

1 0  / 1 4  / 8 8 

1 0 / 1 4 / 8 8  

1 0 / 1 4 / 8 8  

10 /  14 /8F; 

L 0 / 1 4 / 8 8  

1 G / 1 4  / 8 E. 

10/19/88 

10/19/ 8 8  

12/6/88 

12/8/8E 

T 9 ? r - -  - 

1 / 1 8 / 8 9  

2 / 7 / 8 9  

A f f i d a v i t  i n  o p p o s i t i o n  t o  D e f e n d a n t ,  Sanuel  
F r i e d l a n d  Famj.ly E n t - e r F r i s e s  d/b/ 'a  
Diplomat Hote l  14r:tion fcbr P r o t e c t i v e  Order 

Motiort for  P r o t e c t i v e  C r d e r  (A.S.C. ) 

Mot.ion for P r c t e c t i v e  Order 

Grder A p p o i n t i n g  C o u r t  Mediator- 

F l a i n t i  Efs ' Moticn tc S t r i k e  Ronald Zollo,  
P.E. as  r.n E x p e r t  Wi tness  fox, T r i a l  

P l a i n t i f f s !  Motion t o  S t r i k e  Kennnth 
kabcirly as  G Witness f c r  T r i a l  

Pmended P l a i n t . i f  f s * Schedule of E x h i b i t s  

O r d e r  on Defendant Sflrnuel F r i e d l a n d  Family 
E n t e r r ' r i s e s  d / b i a  t h e  Dipolmat. Hot.el , 
Inc: . Motion for Summttry Zudgement 

Order on DefEndsnts  Samuel F r i e d l a n d  Family 
E n t - e r p r i s e s  d / b / a /  t h e  Diplociat  Hotel , Pnc 
R i l l  Sunrise Boat F e n t a l s  - S v n r i s e  Viater 
Sport , Inc & W i l l i a m  ThorLa, Motion f o r  
P r c t e c t i v e  Order  

Order  on D e f e n t s  F l o r i d a  I n s ,  Euzsranty 

1292 - 1294 

1 2 9 5  

1296 - 1 2 9 7  

1 2 9 8  - 1 2 9 9  

130'3 - 1 5 0 1  

1 3 0 2  - 1305 

1 3 0 4  ' -  1305 

1306 

1 3 0 7  

F.ssc:ciat ion,  Robin Rhodenbough & Rhodenbough ' s 
Sheet Metal & F a i r s ,  I n c  . Motion t o  S t r i k e  
P l a i n t . i f  f s '  P l e a d i n g  1308  

Mckion & Agreed O r d e r  To Appoint C o r n m i s s -  
i o n e r  ( p l t f  ) 

Motion 6- Agreed O r d e r  t o  Appoin t  Comliissione- 

1309 - 1310 

Er 1311 :- 1312 

Ef f i d a l x i t  i n  Compl iar.cc w i t t i  t h j  s C o u r t  l s 
Crder  d a t e d  11/28;88 1313 -. 1314 

Notice of V a c t i o n  ( M ,  Towner 1315 - 1316 

Notice o f  f i l i n g  C e p a i t i o n  Tn S u p p o r t  o f  
Dclfendacts '  Motion t o  Compel & Mc.tion f o r  
S a n c t i o n s  1 3 1 7  - 136,' 
N o t i c e  o f  F i l i n q  of Filing Medical Records 1363  

Plaintiffs' Motion Eoi S a n c t i o n t ,  A g a i n s t  
Cuunse l  f o r  F i g a  & Robin Rhodenhaugh f o r  
the Irnprcper T e r m i n a t i o n  of ti-e d e p o s j t k o n  of 
C h x l e s  Stephen:. Taken on N0vembG.r 3 0 ,  1988 1364 - 1367 



VOLUME l o :  rnn+l INDEX TO RECORD 

DATE FILED INSTRUMENT PAGE 

2 i 1 6  j 8 3  

3 / 2 1 8  9 

3 / 1 0 / 8 9  

: / 1 o / a c  

3 / 2 3 / 8 9  

.I / 131 8 9  

4 / 1 3 / 8 9  

4 / 1 9 / 8 9  

4 / 2 1  /E9  

5 1 3 1 1 a ~  

G 1'8 1 8  9 

6 / 1 2 / 8 9  

I; I1 6 / a  9 

6 /27/89  

C / 2 7 / 8 9  

6 / 2 3 / 8 5  

7 / 1 1 / 8 9  

N o t i c e  c.f Taken D e p o s i t i o n  136E 

P l a i n t  i f f s '  A f f i d a v i t  i n  Ccmpliarrce w i t h  t h i s  
Cuurt's C r d c r  Dated Feb 1 6 ,  1989 1369 - 1374 

P l a i n t i f f s '  Motion t o  Amer,d Cornplaint for I 

Damage Ac,ainst  t h e  nef. S. F r i e d l a n r l  E n t .  
d / b / a /  thc. DiFlomat E o t ~ l  I n c .  & B. S u n r i s e  
Boat Rental  - S m r j s e  Water  Eoat R e n t a l  
I n c &  A.S. C. tc, Add A d d i t i o n t . 1  Counts  
&sea  upon J o i n t  V e n t u r e  & D e s t i u c t i o n  o f  
Evidenc c 1375 

P l a i n t  i f f s  ' S i x t h  Amended Complaint. For  
Gamges 1376 - 1413 

Order on Pltf 's Kotion t o  Anlend S i x t h  Amended 
Cnmplaint  f o r  rimages 1 4 1 4  

Motion t o  D i s m i s s  & Mc.tiGn t o  S t x i k e  1415 

Mo'CiOn TO D i s m i s s  & Motion t o  S t r i k e  1415 - 1419 

h o t i c e  o f  A?&oFting P r i o r  Answer 1420 

Mc,tion t o  S i s m i s s  Sj xtk  Amended Compla in t  1 4 2 1  

Order I D i s m i s s i n g  P a r t  of Complaint 1 4 2 2  

O r d e r  on Def ,  S. F r i d e l a n d  F a m i l y  E n t e r p i i s e s  
d / b / a /  t h e  Diplomat  Hotel  I n c  . B j l l  Sunrise 
Eoat R e n t a l  - S u n r i s e  Water S p o r t s ,  I n c  ; 
W. T h o r a l ;  & S u n i - i s €  water S p o r t ,  InC 
Notion t o  D i s m i s s  & Not ion  t o  S t r i k e  the P J t f ' s  
S i x t k  Arnendpd Compla in t  f c r  Damages 1423 - 1 4 2 4  

P l a i n t i f f s  I Sevent h Amenc;ed Complaint  f o r  
Damages, A y z i n s t  A t - l a n t i c  S a j  ling C e n t e r ,  I n c  
PurEuaRt t o  Court Crder Dated May 30,,1989 3425 - 1431 

Anc.wer t o  Sevent r  Amended Complaint 
A.S.C.  1432 - 
A n s w e r  t c  S i x t h  Amended Compla in t ,  Aff i rma-  
t i v e  Defcn$ws & Denanc7t f o r  J u r y  T r i a l  1433  - 1439 
Rec'ponse to Severnth Amended Complaint 
(Def S.  F r i e d l a n d  e t c . )  144 '2  - 1 4 4 1  

Motion fox Dismissal 1 4 4 2  - 1442 
P I . a i n t i f  f s '  Motion €01 Order C l a r i f y i n g  O r d e r  
a t  Court  H e a r i n g  or1 5 /24/89  01 i n  t h e  Alter- 
n a t i v e  , F o r  Leave t o  F i l e  E n  E i g h t h  Amenfed 
Compla in t  f c r  13;mages 1 4 4 4  - 1446 

(6 1 

I 
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volurnc I I  
7 1 2  7 / a 9  

7 / 2 7 / 8 9  

? / 2 / 3 / C O  

4 / 15  / 9  0 

4/19;9( .  

5 / 3 1 / 9 0  

6 / 6 / 9 G  

G / l 2 / 9 0  
I ,  

6 / 1 2 / 9 0  

6 / 1 2 / 9 0  

6/14/YC 

6 / 1 4 / 9 0  

6 / 2 8 / 9 0  

7 / 3 i 9 0  

7 i i b / 9 o  

7 / 1 0 / 9 0  

Order on Mhtion f c r  D i s m i s s a l  1447 

P l a i n t i f f s '  F i l i n g  o f  Proposed e i g h t h  
Anended Compla in t  f o r  Carnages t o  he A t t a c h e ?  ' 

As s n  E x h i b i t  t o  P l a i n t i f f s '  Mc.tion f o r  Order 
C l a r i f y i n g  order A t  C o u r t  H e a x i n g  O n  May 
2 4 , 1 9 6 9  01 i n  t h e  A l t e r n a t i v e  f u r  Leave t o  
F i l e  Ar. E i g h t h  Amended Compla in t  f o r  Damages 
Which Not ion  was Filed on 7 / 7 / 8 9  1448 1 4 9 2  

Motion t 0 Determine  trial Date 
P l t f s )  1493 

P r e t r i a l  OYder & Order S e t t i n g  T r i a l  1 4 5 4  

O r d e r  Settinq Cause f o r  T r i a l  1 4 9 5  

Lefendhntc  ' , Rhodenbaugh's Shee t  Mctal Repairs 
I n c ,  & Robin F.hodenbaugh's Mot.iori t o  B i f u r -  
ca te  140.6 - 1498 
Concurrence  i n  B j f u r c a t i o n  
( A t l a n t i c  S a i l i n g  center) 

1499 

P J . a i n t i f € s '  Mot ion to Re-set Fret . r ia l  Con- 
G-ference set  fo r  F r i d a y ,  8 / ' 3 5 / 9 0  A t  9:30 
A.M.  

O r d e x  o n  Defer tdants '  Mot i o n  t o  D i f u r c a t e  1 5 0 2  

1 5 0 0  - 1501 

O r d e r  on P l a i n t i f f s '  Mc.tion tcv R e -  set 
P r e t r j  a1 Conference  Set .  f o r  F r i d a y ,  
8 / 3 1 / 9 C  A.M. 1 5 0 3  

Defendant-s' , Rhosenhaugh'  s S h e e t  Met21 
R ~ . p c , i r $  , I n c  & FL0bj.n Rhodenbaugh's Not ion  f o r  
C c u r t  t o  Determine  A d u i s s i b i l i t y  o f  
DeF:osj t i o n  Ques t  i ons  1 5 0 4  -. 1505 

1506  - 1508 N c , t i c @  o f  V a c t i o n  ( M. Katler)  
' ' \  ,II DefEndant ' s  Reply And Memorandum o f  Law . .A 

I n  ReSp0nL.e t o  P l a i n t  i f f ' s  N o t i o n  for 
Eehaar i n g  15OCl - 1 5 1 4  

Notice caf C o n f l i c t  ( M .  Kat ler)  1515 - 1517 

1518 - L518P. ho t ice  o f  V a c a t i o n  ( D .  Bur s t1 .n )  

P l a i n t i f f s  ' Noticc: of F i l i n g  Addi t iona l .  
E x ~ e  r t W i t. ne  s se 5 1519  - 15L9A 












