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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  S t a n l e y  Eugene Johnson, was t h e  A p p e l l a n t  i n  

t h e  Second District of Appeal and t h e  Defendant  i n  t h e  t r i a l  court. 
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STATEMENT OF THE CASE AND FACTS 

On December 5 ,  1991,  t h e  P e t i t i o n e r ,  STANLEY EUGENE 

JOHNSON, p l e d  no  contes t  t o  two c o u n t s  of b u r g l a r y  and t h r e e  

misdemeanor c h a r g e s  (R8-18).  A s e n t e n c i n g  h e a r i n g  was h e l d  on 

January 9 ,  1 9 9 2 ,  b e f o r e  C i r c u i t  Judge  W i l l i a m  A.  Norr i s ,  J r .  (R23- 

4 9 ) .  The s t a t e  p r e v i o u s l y  f i l e d  a Notice of I n t e n t i o n  t o  seek an  

Extended P r i s o n  S e n t e n c e  under  S e c t i o n  775.084, F l o r i d a  S t a t u t e s  

(1989) (R7). At t h e  h e a r i n g ,  t h e  s t a t e  p r e s e n t e d  certified copies 

of p r i o r  f e l o n y  c o n v i c t i o n s  of t h e  P e t i t i o n e r ,  as w e l l  as a 

c e r t i f i c a t e  showing no pardon had been  g r a n t e d  f o r  t h e s e  o f f e n s e s  

(R25-26, 57-81) 

The t r i a l  c o u r t  found t h a t  t h e  P e t i t i o n e r  met t h e  

s t a t u t o r y  c r i t e r i a  and found him t o  b e  a h a b i t u a l  o f f e n d e r  (R46) .  

The cour t  s e n t e n c e d  t h e  P e t i t i o n e r  t o  t e n  y e a r s  i n  p r i s o n  fo r  e a c h  

b u r g l a r y  c o u n t ,  bo th  s e n t e n c e s  t o  run  c o n s e c u t i v e l y ,  and t o  t i m e  

s e r v e d  f o r  t h e  misdemeanor c o u n t s  (R46-47, 50-54) .  The P e t i t i o n e r  

f i l e d  a t i m e l y  n o t i c e  of appeal on J a n u a r y  29,  1992 ( R 8 2 ) .  

The Second D i s t r i c t  C o u r t  of Appeal a f f i r m e d  t h e  

d e c i s i o n .  Johnson v.  S t a t e ,  case no. 92-00436 (Fla. 2d DCA Nov. 4 ,  

1 9 9 2 ) .  The cour t  c i t e d  t o  B a x t e r  v .  S t a t e ,  599 So.2d 7 2 1  ( F l a .  2d 

DCA 1 9 9 2 ) .  
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SUMMARY OF THE ARGUMENT 

The P e t i t i o n e r  a r g u e s  t h a t  t h e  Second D i s t r i c t ' s  

a f f i r m a n c e  of t h e  P e t i t i o n e r ' s  s e n t e n c e  based on B a x t e r  v .  S t a t e ,  

599 So.2d 7 2 1  (F la .  2d DCA 19921, e x p r e s s l y  and d i r e c t l y  conflicts 

w i t h  decisions o f  t h e  First and F o u r t h  Districts. Those d e c i s i o n s  

ho ld  t h a t  a t r i a l  c o u r t  must m a k e  t h e  f i n d i n g s  r e q u i r e d  by section 

775.084(1) ( a ) l -4 ,  F l o r i d a  Sta tu t e s  (1991), even if a d e f e n d a n t  does 

n o t  ra i se  t h e  absence  of t h e s e  f i n d i n g s  as an  a f f i r m a t i v e  d e f e n s e .  

Baxter states that a d e f e n d a n t  must r a i s e  t h i s  d e f e n s e  o r  t h e  issue 

is waived. 
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ARGUMENT 

ISSUE 

THE INSTANT DECISION IS IN EXPRESS 
AND DIRECT CONFLICT WITH THE OPIN- 
I O N S  OF THE FIRST AND FOURTH DIS- 
TRICT COURTS OF APPEAL. 

The trial court failed to comply with the requirements 

of section 775.084(1) (all 1-4, Florida Statutes (1991). The court 

did not specifically find that the Petitioner was previously 

convicted of two or more felonies, or that one of those felonies 

occurred within five years of the present conviction. Nor did the 

court find that the prior qualifying felonies were not pardoned or 

set aside. 

Although the Petitioner failed to raise the absence of 

these findings as an affirmative defense, the First and Fourth 

District Courts of Appeal have held that it is reversible error f o r  

the court to f a i l  to make such findings, even absent objection. 

Hodqes V. State, 596 So.2d 481 (Fla, 1st DCA 1992); Anderson v. 

State, 592 So.2d 1119 (Fla. 1st DCA 1991); Bryant v. State, 17 Fla. 

L. Weekly (Fla. 4th DCA May 27, 1992). The Second District 

reached a contrary result in Baxter v .  State, 599 So.2d 721 (Fla. 

2d DCA 1992). However, in Baxter, the Second District certified 

conflict with Hodqes and Anderson and this court has already 

received merit briefs on the issue. Since the Second District's 

decision in the instant case is based on Baxter, this court should 

accept jurisdiction in order to settle the conflict. 
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CONCLUSION 

In l i g h t  of t h e  foregoing reasons, arguments, and 

authorities, t h e  Petitioner has demons t r a t ed  t h a t  conflict does 

exist w i t h  the i n s t a n t  decision so as to invoke discretionary 

review of t h i s  Honorable Court. 
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NOT F I N S  UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

STANLEY EUGENE JOHNSON, 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 

CASE NO. 92-00436 

Opinion filed November 4, 1992. 

Appeal from the Circuit Court 
f o r  Polk County; William A. 
Norris, Jr., Judge. 

James Marion Moorman, 
Public Defender, and 
Robert D. Rosen, 
Assistant Public Defender, 
Bartow, for  Appellant. 

Robert A. Butterworth, 
Attorney General, Tallahassee, 
and William I. Munsey, Jr., 
Assistant Attorney General, 
Tampa, for Appellee. 

PER CURIAM. 

Affirmed. - See Baxter v. S-ate, 599 so. 2d 721 

(Fla. 26 DCA 1992). 
L -  

RYDER, A.C.J., HALL and THREADGILL, JJ., Concur. 
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