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STATEMENTOFTHECASE 

HEIDE M. HESS JONES, former wife, appeals the decision of the Fifth District 

Court of Appeal affirming the denial of her Petition to Modify Final Judgment of 

Dissolution [the ffPetition"] to allow her to take the parties' six year old child to her 

native homeland of Germany, where she would be reunited with her family and 

friends 

After an extensive evidentiary hearing before the trial court on September 12, 

1991, the court issued an order denying the Petition. ( R  ,1-135,257) The trial court 

applied the decision of the Fifth District Court of Appeal in Giachetti v. Giachetti, 

416 So. 2d 27 (Fla. 5th DCA 1982) and concluded that, since the move to Germany was 

voluntary on the part of the former wife, the move should be denied because it would 

violate the duty imposed by Giachetti upon the custodial parent not to interfere with 

the non-custodial parent's relationship with the child. (R .257) In addition, 

applying the test of Hill v ,  Hill, 548 So. 2d 705 (Fla. 3rd DCA 1989), the trial court 

concluded that it did not believe any substitute visitation would be adequate, even 

though the former wife had a genuine desire to move (no intent to defeat visitation) , 
her quality of life would improve, and she offered to provide and pay for extended 

visitation with the former husband, which she could afford to do. (u. ) (A complete 

copy of the trial court's ruling is attached at Appendix B herewith. ) 

Upon review, the Fifth District Court of Appeal affirmed the decision of the 

trial court upon the authority of its previous decisions in Cole v. Cole, 530 So. 2d 467 

(Fla. 5th DCA 1988); Jones v. Vrba, 513 So.2d 1080 (Fla. 5th DCA 1987); and 

Giachetti. The Fifth District also held that the trial court correctly applied the six- 

part test set forth in =, supra. (A complete copy of the Fifth District Court of 

Appeal's opinion is attached at Appendix A. ) 

The Fifth Dietrict Court of Appeal rendered its opinion on October 23, 1992. 

(Id.) The Petitioner filed her Notice of Appeal to this court on November 19, 1992. 
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STATEMENT OF FACTS 

The former wife was born and raised in Germany. (R.62) She went to school 

and college there and worked as a registered nurse. She met and became engaged 

to her former husband there, while he was stationed in Germany with the United 

States Army from 1981 to 1983, (R.63) 

Upon dischapge from the Army in 1983, the parties were married in Florida. 

(R.65) The marriage lasted four (4) years. During that time the parties had one 

son and lived in various locations in Florida, before moving to Germany in 1986. 

(R.65-68) The family lived in Germany for approximately one (1) year from 1986 to 

1987. (Id.) - 
In late 1987, the husband unilaterally returned to Florida with his son and 

filed for divorce, (R ,69) The wife arranged for an extended visa and returned to 

Florida for the pendency of the divorce, where she took custody of the son. (g.) 
The divorce was granted in May of 1990, awarding the wife primary residential 

custody, but imposing a residential restriction against leaving the jurisdiction of the 

court without the consent of the husband or  the court. ( R .  181) 

Following the divorce, the former wife became increasingly unhappy living in 

the United States, where she has no husband, no family and no close friends. 

( R  .62,64-65 , 105) Her life here since the divorce has consisted of working as a nurse 

and living alone with her son. (Id. ) Each year when she has been able, she and her 

son visit their family in Germany during her vacation or  holiday periods. (g . ) In 

May, 1991, the wife filed the Petition to allow her to return to her native home in 

Germany with her son. 

During the hearing on the Petition, the evidence showed that all of the wife's 

relatives and friends live in Germany. (R.72) There she has an extended family, 

including her parents, two (2)  adult sisters (each of them married with a family of 

2 
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their own), 8 brother, a grandmother and three (3) uncles, all residing in or near 

the City of Nuremburg. (Id. ) 
The evidence also showed that in Germany a job as a registered nurse was 

waiting for the former wife at the same hospital where she worked in 1987, which 

would provide substantially increased financial benefits than available to her in 

Florida, including better pay and more vacation time to be with her son.' (R.75) 

Other benefits in Germany include free health care, free transportation systems, and 

free education for her son, including her choice of public or  private grade schools 

and colleges. (R.  76,80,93) These financial benefits to the wife and son took on 

added importance in light of the fact that the husband was no longer paying child 

support due to unemployment and enrollment in an indefinite vocational retraining 

program. (R.  6-13,58,108) 

The wife offered to send the son to Florida for extended visitation with the 

husband for one and one-half (1-1/2) months in the summer (the entire school 

vacation) and two (2) weeks at Christmas or Easter, each year. (R.91) The wife 

offered to fully pay for the cast of these trips, and she could afford to do so due to 

%er rate of pay w i l l  be equal. t o  t h a t  i n  t h e  United S t a t s e ,  bu t  her  e a l a r y  
w i l l  a c t u a l l y  increase due t o  increased b e n e f i t s  for weekend workf e h i f t  
d i f f e r e n t i a l  bens f i t a ,  an add i t iona l  $225.00 vacat ion banua pay, and a bonus 
check in t h e  amount of one monthls pay a t  Chrietmas, a l l  of which are a v a i l a b l e  
to her i n  Germany. (R.76-78) I n  addi t ion ,  ehe is granted t h i r t y  (30) paid 
vaca t ion  days per year  i n  Germany. (u.) 

Heide's expenses would reduce dramatical ly:  (1) By l i v i n g  i n  t h e  home of 
her e i e t e r ,  her r e n t  would not exceed $150.00 per month, compared w i t h  $395.00 
per month i n  t h e  United S ta t ee .  A eavinge of $245.00 a month. (R.74,94) (2) 
No school. t u i t i o n  would be paid far  Robert s ince  p r i v a t e  and publ ic  13ChOOl8 are 
free in Germany. A savings of $174.50 a month over the  preEient t u i t i o n  costs. 
(R.93) (3 )  No medical or medical insurance costs. Germany o f f e r a  free medical 
care for  its c i t i e e n e .  Thie would save Heide $50.00 per month. (R.76,93) (4) 
No car or automobile costs. Nuremburg and Germany have a free pub l i c  
t r a n s p o r t a t i o n  syetem throughout t h e  city, state and country. (R.80f94) See 
Wife'a t r i a l  e x h i b i t  #3 (R.235) for a general  eumtnary of these bene f i t s .  

2 
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the economic benefits of the move.3 (Id.) The wife even offered to pay for a third 

yearly trip to Florida for visitation with the former husband if he could provide some 

child support to assist her. (R.  92-96) 

When the couple lived in Germany in 1986 and 1987, the son had done well 

there and had enjoyed the company of his German relatives, including his nieces and 

cousins (even the husband admitted this). (R.  22,67,89) Both the wife and the son 

are citizens of Germany. (Id.) - The wife testified that her son was very positive 

toward the move to Germany and to settle where they are going to live since the 

divorce. (R  .89-90) 

The record also included evidence of substantial educational, cultural and 

social benefits available to the wife and son as a result of living in Germany, in the 

province of Bavaria, which is centrally located in Europe as well. (R .81-90,236-254) 

As to the husband's relationship with their son, there was (unlike the wife) 

conflicting evidence, particularly regarding his actual concern. For example, the 

wife often conferred with the son's teachers, but the husband never did. 

(R  .99,115) The wife attended the son's kindergarten graduation, but the husband 

did not even though he had been told when it was scheduled. (Id.) The husband 

never took his son (age 5 and 6 at the time) to playgrounds during weekend o r  other 

visitation. (Id. - ) And frequently, during his alternating weekend visitation, the 

husband had left his son with the grandmother and gone off alone. (R.59- 

60,99,115,126) 

Round-trip air fare varier from $500.00 to  $l1OOO.0O, depending upon the  
a i r l i n e ,  the  time of year, and other reservation requirements. (R.92) There are 
d irec t  air f l i g h t s  between Orlando and Nuremburg, which has a modern jet port 
facility. The transportation coats are easily affordable by Heide due t o  
the  f a c t  t h a t  j u s t  her savings i n  expenees from the move t o t a l  $587.50 per month 
(not counting her  increased pay). (R.93-95) A t  the higheet round-trip cost, 
Heide could pay fox t w o  ( 2 )  t r i p s  to the  United States  wi th in  four ( 4 )  monthe 
just  on t h e  aavinga f r o m  her move t o  Germany. Thie evidence wae not dieputed. 

3 

(Id.) 
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The son's only other relative in Florida is his (paternal) grandmother. (R .46) 

She appeared at the hearing and testified that while she would miss her grandson, 

she had no objection to him and the wife moving to  Germany. (R. 122) 

5 



SUMMARYOFARGUMENT 

The law of the Fifth District Court of Appeal in post dissolution marital cases 

where a custodial parent seeks to move to a foreign jurisdiction [Cole v. Cole, 530 

So.2d 467 (Fla. 5th DCA 1988); Jones v. Vrba, 513 So.2d 1080 (Fla. 5th DCA 1987); 

and, Giachetti v. Giachetti, 416 So.2d 27 (Fla. 5th DCA 1982)] is in direct conflict 

with the law announced in such cases in the Second, Third and Fourth District 

Courts of Appeal [Hill v . Hill, 548 So. 2d 705 (Fla. 3rd DCA 1989) ; Decamp v . Hein, 

541 So.2d 708 (Fla. 4th DCA 1989); Bachman v. Bachman, 539 So.2d 1182 (Fla. 4th 

DCA 1989) ; Lenders v. Durham, 564 So. 2d 1186 (Fla. 2nd DCA 1990) ; and, Tamari 

v. Turko-Tamari, 599 So.2d 680 (Fla. 3rd DCA 1992) 3 .  

The evidence before the lower court satisfied the test of Hill v. Hill in that it 

was proven that the Appellant's desire to move was genuine, the quality of life for 

both herself and her son would be maintained or improved, and alternate visitation 

for the husband for extended periods of time was both affordable and feasible. The 

evidence supported the conclusion that the move was in the best interest of the child 

and should have been approved. 

The lower court's denial of the Appellant's Petition to relocate to her native 

home in Germany was an erroneous application of law and an abuse of discretion. 

The holdings of the Fifth District reveal what appears to be an unwritten, 

irrebuttable presumption against any move that makes alternating weekend visitation 

no longer possible. Since Giachetti, the Fifth District has never allowed the 

custodial parent to permanently move out of Florida with the child of the parties. 

This is in sharp contrast to decisions in the Second, Third and Fourth Districts 

which do allow such moves. The Fifth District has never offered any legal 

justification compelling its position exalting weekend visitation and prohibiting moves 

out of its jurisdiction by a custodial parent. 

6 



The decision by the lower court should also be reversed because it obstensibly 

applies the test of the Third District in Hill v. Hill to produce a different result in 

this case which involves substantially similar facts as in the Hill case and cases from 

other district courts of appeal. 

Florida needs a single rule to govern situations such as the case at hand, and 

the - Hill test is better suited to accommodate the needs of parents and children and 

to promote sound judicial decisions. 

This court should approve the Hill v. Hill, Lenders v. Durham and Decamp 

v. Hein line of cases decided by the Second, Third and Fourth Districts and 

disapprove the holdings announced in Giachetti v . Giachetti, Cole v . Cole, Jones v . 
- Vrba and Mast v. Reed issued by the Fifth District. 

This court should remand the case at hmd with instructions to grant the 

Petition to allow the wife to move with her son to her native home in Germany and to 

afford the husband extended visitation as offered by the wife below. 

7 
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ARGUMENT 

A. The law of the Fifth District in post disaolullon marital Cases 
where a custodial parent seeh to move to 8 fo- @?iddon  
is in direct conflict wi th  the law annouIlcBd in the Second, Third 
and Fourth Dktricts. 

The Fifth District Court of Appeal has announced a rule of law that 

expressly requires the primary residential parent who wishes to permanently move 

to a foreign jurisdiction to petition for  a modification of custody and to satisfy the 

requirements of such a proceeding, namely, by showing a subsitantid or nmterial 

change of circumstances and that the requested modification would be in the best 

interest of the children. Cole v. Cole, 530 So. 2d 467 (Fla. 5th DCA 1988) ; Jones v. 

- Vrba, 513 So.2d 1080 (Fla. 5th DCA 1987); and, Giachetti v. Giachetti, 416 So.2d 

27 (Fla. 5th DCA 1982). 

As to this standard, the Fifth District further holds that there is very 

little difference in the proof required to justify relocation from that required for the 

court to change custody. See Cole v. Cole, 530 So. 2d at 469. And unfortunately, 

when presented with a petition for relocation, the Fifth District prefers to change 

custody and deny permission to relocate with the child. For example, in Jones v. 

Vrba, supra, the mother's desire to move to Washington, D.C., to be with her new 

husband was apparently deemed sufficient basis" (without more) for the Fifth 

District to order custody changed from herself to the former husband. Similarly, 

Cole v. Cole, supra. This is also the result ordered below (and affirmed by the 

Fifth District) in this case if the W e  decides to move to Germany (i.e.,  she loses 

custody). (Appendix A and B . ) 
By stark and often deliberate contrast, the District Courts of Appeal 

in the Second, Third and Fourth Districts have adopted a totally different standard. 

Hill v . Hill, 548 So. 2d 705 (Fla. 3rd DCA 1989) ; Decamp v . Hein, 541 So. 2d 708 (Fla. 

4th DCA 1989) ; Bachman v. Bachmm, 539 So. 2d 1182 (Fla. 4th DCA 1989) ; Lenders 

8 



v. Durham, 564 So.2d 1186 (Fla. &nd DC- 

So. 2d 680 (Fla. 3rd DCA 1992). 

990) ; and, Tamari v . Turko-Tamd, 599 

These districts have adopted a six-part test as follows: 

The tests used to resolve such relocation dilemmas has 
evolved through this court's decision in Matilla v . Matilla, 
474 So.2d 306 (Fla. 3rd DCA 1985) and the Fourth 
District's decision in Costa v. Costa, 429 So. 2d 1249 (Fla. 
4th DCA 1983) to include the following six (6) elements: 

Whether the move would be likely to improve the 
general quality of life for both the primary 
residential spouse and the children. 

Whether the motive for seeking the move is for the 
express purpose of defeating visitation. 

Whether the custodian parent, once out of the 
jurisdiction, will be likely to comply with any 
substitute visitation arrangements. 

Whether the substitute visitation will be adequate to 
foster a continuing meaningful relationship between 
the child or children and the non-custodfal parent. 

Whether the cost of transportation is financially 
affordable by one or both of the parents. 

Whether the move was in the best interest of the 
child. (The sixth requirement we believe is a 
generalized summary of the previous five (5). ) 

Hill v. Hill, 548 So. 2d at 706. 

Under the tests announced in these districts, no substantial and 

material change of circumstances need be shown, nor is the relocation issue 

considered a custody issue (and certainly not grounds to change custody) unlike the 

situation which prevails in the Fifth District, Id. ; Lenders v. Durham, 564 So.2d 

at 1188; cf. Cole v. Cole, supra; and, Jones v. Vrba, 8upra. As Chief Judge - 
Schwartz observed in his concurring opinion in the case: 

Inasmuch as it is a priori the case that [the best interests 
of the child] have already resulted in an award of custody 
to a particular parent, either by agreement or court 
order, it follows that the child should live wherever that 

9 
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residence may be rather than in what is by definition the 
less important location of the other parent. To favor, in 
other words, the home preferred by the visitor over that 
of the custodian - as was the case in such, I think, wholly 
misguided decisions as Parker v. Parker, 519 So.2d 673 
(Fla. 1st DCA 1988), rev dismissed, 531 So.2d 1354 (Fla. 
1988); Costa v. Costc429 So.2d 1249 (Fla. 4th 1983); 
and, Giachetti v. Giachetti, 416 So.2d 27 (Fla. 5th DCA 
1982) - represents a clear failure of legal logic if nothing 
more. 

* * *  
Viewed in this light, I must think that those cases which 
exalt the father's; convenience in seeing the children at the 
place he makes his living over a sincere desire of the 
mother to live where she wishes, e.g., Giachetti, 416 
So.2d at 27; see, Parker, 519 So.2d at 673, are informed 
by a thoroughly indefensible attitude that the mother's 
personal wishes are somehow less worthy and valuable 
than the desires of the male parent and the preference 
accorded the place where he pursues the money-making 
function he still so often performs in our society. This is 
just the kind of invidious distinction that, with respect to 
the financial relationship of married partners, the Supreme 
Court sought to elimirkte in CanaGris v. Canakaris, 382 
So.2d 1197 (Fla. 1980). 548 So.2d at 708. 

The Fifth District's standard is so restrictive that other courts have 

commented critically that "[Giachetti] is widely quoted as authority for the 

proposition that the custodial parent cannot move out of State, because to do so 

effectively terminates the natural father's visitation. '' Decamp v . Hein, 541 So. 2d 

at 710 (emphasis added). 

Even the Fifth District itself is internally divided over continued 

adherence to Giachetti, but appears to be powerless to change its position. See Mast 

v. Reed, 578 So. 2d 304 (Fla. 5th DCA 1991) ; see also, the decision rendered in this 

ca6e. (Appendix A. ) 

B. The evidence befom the lower court met the test of Hill v. Hill. 

The evidence introduced below before the trial court met the six (6) 

requirements of Hill v . Hill : 

10 
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1. Whether the move would be likely to improve the general 
quality of life for both the primary residential spouse and 
the children. 

The trial court found as to the former wife that the general 

quality of life for her would likely improve. As to the son, Robert, who is six years 

of age, the evidence does not support the court's conclusion that the move would be 

a major disruption of his life. Under the evidence below, there is no dispute that the 

move to the wife's native homeland would improve the quality of life for both herself 

and her son in almost every conceivable fashion: association with family, economic 

benefits, cultural and social benefits, educational benefits, emotional and spiritual 

benefits. The entire center of the wife's life is there. Both she and her Ban are 

German citizens and have more relatives there than in the United States. Her son 

should be entitled to the benefits of this move and to close association with his 

German family. 

The court's ruling as to Robert is thus inconsistent and 

unsupported by the evidence, The ruling also disregards the following established 

facte : 

(a) Robert would continue to live with his mother (the 

preferred residential parent) in Germany. 

(b) Robert has experienced no deep or  settled family life in the 

United States because none was ever established by the parents. Robert lived the 

first three years of his life in Lakeland where they had no relatives. He lived the 

next year in his mother's hometown in Nuremburg, Germany. Since the divorce was 

filed by his father in Volusia County in 1987, Robert has lived with his mother as 

soon as she was able to return to the United States with a visa in 1988. Robert's 

only relative in Florida is his grandmother, whom be sees only occasionally 

(whenever his father brings him by during weekend visitation). (R.  59-62) 

11 
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(c) As to  school, Robert only Btarted first grade in September, 

1991, and has no long association with any particular school which would be upset 

by the move. Further, Robert is a young child; he has a deep German heritage that 

is natural to him already. Ha speaks and understands basic German now and should 

be able to pick up mastery of the language quickly as young children often do. 

(R.105-107) In addition, English is taught as a required language in the German 

schools from the fourth grade onward and is commonly spoken in Germany. (R. 82- 

83) This is evidenced by the fact that his mother speaks fluent English. 

2. Whether the motive for seeking the move is for the express 
purpose of defeating visitation. 

The trial court found this factor in favor of the wife. The court 

found that Heide has no desire to defeat visitation, and this is supported by the 

evidence. The wife's strong desire to return to Germany was evident long before the 

divorce was filed, was the subject of numerous discussions with her husband and 

was the motivation for the family moving to Germany for the period of  1986 to 1987 

as previously described. (R.  65-68) 

3. Whether the custodial parent once out of the jurisdiction 
will be likely to comply with any substitute visitation 
arrangements. 

The trial court found this factor in favor of the wife. The court 

held that Heide will comply with slubstitute visitation arrangements. Her 

unblemished record of compliance with previous court orders during the four (4) 

years of the previous divorce proceedings to date (during which she has had 

custody and even travelled to and returned from Germany on vacation several times) 

has thoroughly established her ability and willingness to abide by court orders. 

Further in her Petition, the wife expressed her offer to stipulate to the continued 

jurisdiction of the Florida courts over her child and to submit to periodic review as 

to the status of his well-being if required. (R.188-193) 

12 



4. Whether the substitute visitation wil, de adequate to foster 
a continuing and meaningful relationship between the child 
and the non-custodial parent. 

The wife offered substantial extended visitation to the husband , 
to include the entire summer school vacation period and the entire two week vacation 

period at Christmas or  Easter each year. The wife also offered a third annual visit 

to the United States if the husband were paying child support. The visitation 

offered by the wife was practical, affordable and consistent with the policy 

established by the Second, Third and Fourth Districts in Florida and the 

circumstances of the parties. However, bound by the holdings of the Fifth District 

in Giachetti and subsequent cases (against any interference with established 

weekend visitation), the trial court failed to give any express and meaningful 

consideration to the substitute visitation arrangement which was offered by the wife. 

The trial court's flat statement (that no substitute visitation would maintain the 

"current" relationship with the father) is clearly not the test and is instead the 

totally prohibitive test of the Fifth District in Giachetti and subsequent cases. 

5 .  Whether the cost of transportation is financially affordable 
by one or both of the parents. 

This ruling by the trial court (that the wife could afford only a 

portion of the costs) is clearly erroneous. The visitation arrangements offered by 

the wife, even without the payment of child support by the husband, was clearly 

affordable by the wife based on her income and savings alone. Should the husband 

become employed w m e  day in his new field of computer repair, he will have 

substantial earnings in the future which will make affordable additional yearly 

visitation by his son as offered by the wife. (R.9-10) 

6. Whether the move is in the best interest of the child. 

This factor is directed to be a summing up of the previous factors 

above. A summing up of the above factors in light of the actual evidence leads to the 

13 



conclusion that the move is in the best interest of the child and should be approved 

under the test in Hill v. Hill. 

C.  The lower court's denial of the Appellant's petition to relocate to 
her native home in Germany was an e ~ ~ o n ~ o u 8  application of law 
and an abuse of dkcmtion. 

The trial court denied the Petition on the grounds that the move was 

voluntary on the part of the wife, i.e., that it was not a I'no choicetf situation, and 

would violate the Giachetti duty not to interfere unreasonably with the non-custodial 

parent's relationship with the child.' The Fifth District affirmed on the authority 

of Giachetti and its subsequent decisions. 

Clearly implicit in the holding of the Fifth District in this case, and also 

in Giachetti, - Cole, and Jones v. Vrba, is an unstated bias against permitting the 

primary residential parent to move out of State regardless of the reason. Since 

Giachetti, the Fifth District has uniformly ruled that where a custodial parent wishes 

to move to a foreign jurisdiction, thereby making weekend visitation impossible with 

the noncustodial parent, no substitute visitation is deemed adequate and the move 

will be denied. The request to move usually will cost the petitioning party the 

primary residential custody of the children. See Cole v. Cole, supra, and Jones v. 

Vrba, supra. 

The holdings of the Fifth District reveal what appears to be an 

(unwritten) irrebuttable presumption against any move that makes alternating 

weekend visitation no longer possible. This has two further aspects. The legal 

result is that the initial custodylvisitation judgment becomes, for these purposes, 

nonmodifiable for the primary residential parent (but not so for the noncustodial 

'No explana t ion  wae offered aa t o  why t h i s  move should be considered an 
"unreasonable" interference with t h e  hueband' B r e l a t i o n s h i p  with the  son. Given 
the  facts of t h i s  case, the w i f e ' s  request t o  return to  her native home, where 
the  marriage emsentially aroae and where the  partiem even lived, ie not 
unreaeonable. 

14 
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parent). This is a degree of prejudgment that amounts to an abuse of discretion. 

Further, the Fifth District has failed to provide any reasons (legal or otherwise) 

why extended visitation is not acceptable, when such has been supported by experts 

and accepted in reasoned opinions of other district courts of appeal within this state. 

See, e.g., Matilla v. Matilla, 474 So. 2d 306, 307 (Fla. 3rd DCA 1985); Sherman v. 

Sherman, 448 So.2d 149, 151 (Fla. 3rd DCA 1990) (meaningful visitation can occur 

where the custodial parent resides in a foreign jurisdiction and extended visits may 

serve the parental relationship better than the typical weekly visit); Hill v. Hill, 

supra; Tamari v. Turko-Tamari, supra; Decamp v. Hein, supra; Bachman v. 

Bachman, supra; Lenders v. Durham, supra. 

For the Fifth District, the issue is predetermined: the parent desiring 

to move loses custody to the parent who does not move. While it cannot stop a 

custodial parent from moving out of the jurisdiction, the Fifth District does in effect 

impound the child in Florida when that happens. This result punishes the child by 

removing him or her from the parent previously adjudged best for primary 

residential custody, even though that parent moves away to what is, by definition 

under the - Hill test, a better quality life. 

W h a t  life is thus created for the child by the Fifth District? The child 

is taken away from the primary residential parent when it could have a better life 

elsewhere. If that parent still finds it necessary to move, the child is still deprived 

of frequent contact with one parent, except that in the Fifth District, it is the 

parent previously adjudged best suited for primary residential custody. The issue 

of custody seems to be perfunctorily reopened and reversed in the Fifth District 

because of some unstated desire to exalt weekend visitation (which may nevertheless 

be impossible if the custodial parent move6 anyway). 

15 



By contrast, what life for the child does the Second, Third and Fourth 

Districts provide under these circumstances? The child is allowed to remain with the 

parent previously adjudged best to be the primary residential parent and is 

permitted to move to a better quality of me, when the evidence shows that the move 

is properly motivated and that meaningful substitute visitation (often extended 

periods of visitation) with the noncustodial parent is practical and affordable by one 

or  both parties. 

The Fifth District has not offered any legal basis compelling the rule of 

law and decisions it has announced. It has not cited any statute or  other Florida law 

(other than its own decisions) requiring its po~ i t ion ,~  The Fifth District had the 

opportunity below to reconcile its line of cases beginning with Giachetti with the line 

of decisions exemplified by Hill v. Hill, (See Appellant's Initial Brief.) Further, 

Subeection 61.13(2)(b)l, Flor ida  s t a t u t e s  (1991), though not c i t e d  by t h e  
F i f t h  D i a t r i c t ,  does not mandate i t 8  pos i t i on  e i t h e r .  That e t a t u t e  r e q u i r e s  t h a t  
t h e  cour t0  determine all matters r e l a t i n g  t o  custody of t h e  minor c h i l d r e n  of t h e  
parties i n  accordance with " the  bee t  i n t e r e s t  of t h e  chi ld" .  While t h e  e t a t u t e  
goea on t o  state t h a t  it i a  t h e  publ ic  po l icy  of F lor ida  t o  assure frequent  and 
cont inuing contac t  by t h e  minor c h i l d  w i t h  both parent8 a f t e r  t h e  eepara t ion  or 
divorce,  t h i s  s e c t i o n  ehould be read aa a pol icy  f o r  t h e  c o u r t s  t o  faehion 
appropr ia te  v i s i t a t i o n  r i g h t 8  t h a t  are conais ten t  w i t h  t h e  circumstances of t h e  
parties following t h e  divorce or separat ion.  

The legal and practical realities are t h a t  once t h e  p a r t i e e  are divorced, 
t h e  family u n i t  is permanently f rac tured .  I n  l i g h t  of t h e  mobile populat ion t h a t  
is a r e a l i t y  and necess i ty  of our soc ie ty  today, t h e  c o u r t s  muet adopt a more 
open approach i n  favor  of permi t t ing  former spouses t o  puraue r e loca t ions  t h a t  
are proper ly  motivated and t h a t  w i l l  improve t h e  q u a l i t y  of l i f e  f o r  themeelvee 
and t h e i r  ch i ldren .  Insiertence by t h e  cour te  upon c loee  geographic proximity by 
divorced spousee w i l l  not  change these realities and can o f t e n  only add t o  
continued c o n f l i c t s ,  depr iva t ion  and emotional ekirmishing. Often t h e s e  
c o n f l i c t s  and depr iva t ions  are experienced by t h e  ch i ld ren  and are thue  counter- 
product ive t o  t h e  i n t e r e s t  of t h e  ch i ld ren  i n  f requent  and continued con tac t  w i t h  
both of t h e  former epouses. 

Further ,  i ne i s t ence  by t h e  cour t e  upon cloee geographic proximity i a  
unneceseary t o  accomplish t h e  e t a t u t e ' e  purpoae. The typical v i e i t a t i o n  schedule 
of a l t e r n a t i n g  weekends and one (1) night  per week ueual ly  providee no more days 
of contac t  with t h e  c h i l d  t o  t h e  non-custodial epouee (104 daye) than  doee a 
continuous v i s i t a t i o n  period for an e n t i r e  summer school vacat ion and a l t e r n a t i n g  
Chriatmas or other t w o  ( 2 )  w e e k  holiday vacat ions (104 days). More important ly ,  
t h e  number of daye is not  t h e  sole measure of value. I t  haa been recognized t h a t  
extended v i s i t a t i o n 8  mav w e l l  provide better a u a l i t v  and m o r e  va luable  time 

5 

between t h e  non-cuetodiil  paren; and chi ld .  
149, 151 (F la .  3rd DCA 1990).  

See', SheAan v. Sherman, 550 So.2d 
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since the case at hand involves the appeal by the custodial parent of the denial of a 

petition to relocate, this should have been the case which the Fifth District indicated 

in Mast v. Reed that it needed in order to re-evaluate the continued validity of 

Giachetti, Cole, and Jones v. Vrba. Mast v. Reed, 578 So.2d 304, 305 note 2 (Fla. 

5th DCA 1991); see also Judge Diamantis' concurring opinion in the case at hand. 

(Appendix A attached.) Instead, the Fifth District has clearly decided to adhere to 

Giachetti and its general and unreasonable prohibition of relocation by the custodial 

parent. 

D. The rmling by the lower court shauld be reversed beauee it 
involves the application of the test to produce a different 
result in this c88e which hvolves substantially shi lar  facts as 
Hill v. Hill, Lenders v. Durham, Decamp v. Hein,  and other 
cases from other district courts of appeal. 

The facts of this case are virtually identical with those in Hill v. Hill, 

supra. In that case, the mother was born and raised in Alabama, where she went to 

school and worked as a teacher and was married. Her son was born in that State. 

All of her relatives and friends lived in Alabama with the exception of several 

relatives who lived in Georgia. Following a divorce , the wife gave notice of her wish 

to leave the area and relocate to the city in Alabama where she had previously lived, 

with numerous family and friends of both her and her son. As in this case, the court 

there found that her desire to relocate was sincere and not an attempt to frustrate 

visitation, and that she had also fully complied with previous custody orders, but 

was unhappy living in Miami. The cost of transportation to provide visitation was 

not prohibitive between the parties. 

The move in the - Hill case, was easily approved by the Third District. 

But in the case at hand, the Fifth District even ostensibly applying the six-part - Hill 

test summarily denied the wife's petition to move. Other Districts have approved 

move8 highly similar to that requested by the Appellant as well. Bachman v. 
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Bachman, (4th DCA) suppa; Decamp v. Hein, (4th DCA) supra; and, Lenders v. 

Durham, (2nd DCA) supra; and even moving to a foreign country (Israel) has been 

approved where the mother would be reunited with her family. See, Tamari v. 

Turko-Tamari, supra. 

The fact that a proposed move may be voluntary on the part of the 

custodial spouse (as cited by the trial court below) should not be a factor to be 

weighed against granting a petition to move. Otherwise, the courts would be 

illogically prohibiting the custodial spouse from making any move no matter how 

beneficial or clearly justifiable for themselves and their children, solely because it 

was voluntary. The Second, Third and Fourth Districts do not weigh voluntariness 

against the custodial spouse. 

Further, the lower court did not raise any issue regarding the length 

of the distance of the proposed move (to Germany) in the case at hand. Such factor 

did not militate against a move to Israel in Tamari v. Turko-Tamari, supra, where 

the wife would be reunited with her family and relatives and where extended 

visitation by air travel was practical and affordable. In this age of rapid long 

distance travel by air, in those cases (such as this one) where air travel is feasible, 

affordable and will provide extended visitation, the length of distance greatly 

diminishes in any importance, See also Judge Sharp's dissent in Mast v. Reed, 578 

So. 2d at 310-311 

Finally, the cultural issues in the case at hand also favor the Appellant. 

The marriage essentially arose in Germany and had extensive German contacts 

throughout its short life. Germany is the wife's native home, and the family even 

permanently moved there during the last year of the marriage (and might still be 

there had the husband not unilaterally left with the parties' son and returned to 

Florida where he filed for divorce) The son has a German mother and an extended 
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German family that he is close to, and he has lived and done well there previously. 

He is a German citizen by virtue of birth to his mother. 

The deep and natural interest of a mother following divorce to return 

to  her native home with her young children to  enjoy the support, comfort and 

association of her family and friends is clearly recognized and reasonably 

accommodated in the other Districts cited above, where as in this case, the evidence 

established that the desire to move was genuine, the quality of life would be 

maintained or  improved, and alternate visitation for extended periods of time was 

affordable and feasible. The citizens of the Fifth District, however, are denied 

these same rights. The Fifth District is in a minority position and appears to be 

highly inflexible and biased against permitting any move by a custodial parent. 

In fact, since Giachetti, the Fifth District (unlike the Second, Third 

and Fourth Districts) has never permitted a mother to permanently move out of 

Florida with her children. See, Giachetti v. Ghchetti, supra; Jones v. Vrba, 

supra; Cole v. Cole, supra; and Mast v. Reed, supra. 

E. Thia Court should adopt the Hill teat and reverne the order below 
on the grounds that it is an erroneous application of law. 

Florida needs a single rule to govern situations such as the case at 

hand, and the test is better suited to accommodate the needs of parents and 

children and to promote sound judicial decisions. See also D'Onofrio v. D'Onofrio, 

144 N.J. Super 200, 206-207, 365 A.2d 27, 30 (Ch. Div.) aff'dper curiam, 144 N.J. 

Super. 352, 365 A. 2d 716 (App. Div. 1976). This court has previously well-noted 

the difficulties inherent when essentially similar cases are decided differently within 

the State: 

The discretionary power that is exercised by a trial judge 
is not, however, without limitation, and both appellate and 
trial judges should recognize the concern which arises 
from substantial disparities in domestic judgments 

19 



1 .  resulting from basically similar factual circumstances. The 
appellate courts have not been helpful in this regard. 

* * *  
Judges dealing with cases essentially alike should reach 
the same result. Different results reached from 
substantially the same facts comport with neither logic nor 
reasonableness. Canakaris v . Canakaris , 382 So. 2d 1197, 
1203 (Fla. 1980). 

This court should approve the Hill v. Hill, Lenders v. Durham, and 

Decamp v . Hein line of case8 decided by the Second, Third and Fourth Districts and 

disapprove the holdings announced in Giachetti v. Giachetti, Cale v. Cole, Jones v. 

Vrba, and Mast v. Reed issued by the Fifth District. 

This court should remand the case at hand with instructions to grant 

the Petition to allow the wife to move with her son to her native home in Germany and 

to afford the husband extended visitation as offered by the wife below. 

CONCLUSION 

The Appellant respectfully requests that the court will reverse the judgment 

rendered below and remand with directions to grant the Appellant's Petition to allow 

her to move back to her native home in Germany with her son and to afford the 

husband with the extended visitation as afforded by the wife. 

Respectfu2 submitted, 

AM, SWAIN & DEES 

(904) 258-1222 
Florida Bar No. 167906 
Attarney for Appellant 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished, by mall, to Peter Keating, Esquire, 528 North Halifax Avenue, Daytona 

Beach, Florida 32118, this 1 day of &AA.R , 1993. 
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IN THE DISTRICT COURT OF APPEAL O f  THE STATE OF FLORIDA 
FIFTH DISTRICT JULY TERM 1992 

HEIOE M. HESS JONES, 

Appel 1 an t ,  

V. 

€URTIS LEE JONES, 

Appellee. 

CASE NO. 91-2258 

Opinion filed October 23, 1992 

Appeal fr0.m the  Circuit  Court 
for Volusia County, 
S. James Foxman, Judge. 

Jeffrey L. Oees, Ormond Beach, 
for Appellant. 

Peter Keating, Daytona Beach, 
for.Appel lee. 

PETERSON, J .  
1: 

Heide M. Hess Jones, former wife, appeals the denial o f  ‘i?r mot ion to 

modify a final judgment o f  dissolution to allow her  to take t h e  garties’ s i x -  

year-old child to her native homeland o f  Germany where she had decided t o  

reside. We aff i rm.  Cole u .  Cole,  530 So. Zd 467 (Fla. 5th DCA 1988); Jones 

u. Vrba, 513 So. 2d 1080 .(Fla. 5 t h  OCA 1987); Ciachatti u.  Giacizatti, 416 So. 

2d 27 (Fla. 5 t h  OCA 1982). Ye also n o t e  tha t  the trial c z u r t  correctly 

applied the  s i x - p a r t  test s e t  f o r t h  in Kill U .  XiU, i 4 8  So. 2,zi T O S  (Fla. 3d 

- 

- 

- 

DCA 1989), review den ied ,  560 So. 2d 233 ( F l a .  1990) , and mae specific 

- findings in the  final judgment to determine the best intoresrs o r  t h e  child. 



Paragraph four of  the f ina l  judgment includes a finding t h a t  the former 

husband , was the "prevailing party on the  Giacizetti issue" and awarded 

attorney's fees against the former wife who "is able t o  pay same." .  We are not 

sure whether the trial court awarded the fees based upon a prevailing party 

theory or whether-the award was made a f t e r  considering the financial resources 

- - o f  both parties; Kudgens u. Hudgens, 411 SO. 2d 354, 353' (F la .  2d DCA 

- 1982)(Absent a spurious claim, "Ei]n the final analysis . . the award o f  

. attorney's fees i n  a dissolution proceeding depends not upon who wins but 

- 

rather -upon the relative financial circumstances of the parties. 3 61.16, 

. F l a .  S t a t .  (1981); [citations o m i t t e d ]  . " ) .  
- - This court b a s ,  previousiy discussed-  the problems i n  . formulating 

consistent rules to govern the authority or' appellate courts to award 

attorney's fees in dissolution case:. Thornton u. Thornton, 433 SO. 2d 682 

. (Fla. 5 t h  DCA 1983) , reuiew den ied ,  443 So. 2d 980 ( F l a .  1983). The primary 

premise s e t  forth i n  Thornton is applicable to the consideraticn o f  an award 
.y 

o f  fees at bo th  the trial and appellate levels and i s  rcoted in the 

legislative direction s e t  forth i n  section 61.16, Florida Statutes (1'391): 
_ -  - 

The court may from time t o  time, after considerina the 
financial resources of  both parties, order a party to pay 
a reasonable amount f o r  attorney's fees, s u i t  money, and 
the c a s t  to the other party o f  maintaining o r  defending 
any proceeding under t h i s  chapter, including enforccnent 
and modification proceedings. . . . 

- 

There is  no language in section 61.16, however, that authorizes an award of  

fees on a "prevailing p a r t y "  theory.  Spurious claims in emotionai  l y  cnarged 

dissolution actions are recognized in Kuagens as an exception t , ~  i h e  ruie or" 

sec t i on  61.16. 

We remand for the t r i a  

entitled tc) a f u l l  o r  y a r t i a i  - 

court t o  consider whether e iche-  party is 

award o f  a t t o r n e y ' s  f2%s u n d e r ,  section 5 i .  T5 
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a n d ,  if so, the appropr ia te  amount o f  fees f o r  t r i a l  counsel. A d d i t i o n a l l y ,  

we d i r e c t  the t r i a l  court  i n  t h i s  a c t i o n  t o  apply separately t he  t e s t  under 

sec t i on  61.16, t o  cons ider  t h e  f i n a n c i a l  resources o f  bgtk par t i e s ,  and t o  

determine whether one party has the ability to pay and the  other party has a 

real f i n a n c i a l  need f o r  an -award sf a t t o r n e y ' s  fees f o r  t h i s  appeal and ,  i f  

so,  t o  award a reasonable-amount i n  f u l l  or i n  par t ,  

- 

- AFFIRMED; -REMANDED * 

- 
SHARP, W . ,  J . ,  concurs specially, w i t h  op in ion .  

DIAMANTIS, J . ,  concurs s p e c i a l l y ,  w i t h  opinion. 
- .  

- - - 
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CASE NO. 91-2258 

SHARP, N . ,  J., concurr ing specially. 

- I reluctantly concur that the judgment appea12d must be a firmed 

because I am bound by a line of  cases t h i s  court has refused t o  overrule: 

Cole u. Cole, 530 So.2d 467 (Fla. 5 t h  DCA 1988) ; Jones u. Vrba. 513 So.2d 1080 

(Fla. 5th DCA 1987); Giachetti u. Giacitetti, 416 So.Zd 27 (Fla. 5th DCA 1982). 

See Mize u.  M z e ,  589 So.2d 959 (Fla. 5 t h  DCA 1991); Mast u. Reed. 578 So.2d 

304 (Fla. 5th OCA 1991). In my view, these cases '  put the emphasis on the 

wrong ryl-LA-ble. They exalt snort but frequent visitation with the 

noncustodial parent as the primary (if not sole) measure of what is in "the 

c h i l d ' s  best interest. II 2 

I disagree that the trial judge properly applied the test in chis c a s e ,  

which was adopted by the Third Oistrict Court o f  Appeal in Hill U .  Kill, 

558 So.2d 705 (Fla. 3d OCA 1989) , reo. denied, 560 So.2d 233 (Fla. 1990). The 

judge's finding that "no substitute visitation'' could be "adequate" was 

without sufficient basis in the record. Although the alternating weekend 

$-, 

visitation pattern o f  visitation would not be possible if the former wife and 

child moved to Germany, the former w i f e  o f f e r e d  to pay for and send the minor 

child o f  the parties t o  and f r o m  Germany, for extended visits with the 

husband; 1% months during the summer and 2 weeks either at Christmas or 

In such cases,  longer, less frequent visitations a r e  deemed to be an 

See Turnari u .  Turito-Tarnmi. 599 So.2d 680 ( F l a .  3d OCA 

-€aster. 

adequate substitute. 

Where the custodial parent \wishes t o  leave the former mari ta l  jurisdiction 
,with the child, thereby making impassible weekend visitation with the non- 

(Sharp ,  l : i . ,  J . ,  dissenting). 

custodial parent. 

Mast v .  geed, 578 So.2d 304 ( F l a .  5th DCA 1991 



1992). I conclude t h a t  the real basis for t h e  t r ia l  court's ruling was i t s  

s t a t e d  conclus-ion t h a t  t h e  proposed move "does v i o l a t e  t h e  Gtachetti d u t v  o f  

t h e  custodial oarent." (emphasis supplied) 

I 
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OIAMANTIS, J . ,  concurring specially. 

I concur i n  the majority o p i n i o n  !which affirms the denis1 o 

appe  l a n t ' s  mot ion  t o  mod 

appe 1-ant t o  return t o  her 

- _  year-old s o n .  - The t r i a l  - 

f y  the f i n a l  judgment of  dissolution t o  a l low 

native homelgnd o f  Germany with .the part ies '  s i x -  

court d i d  no t  abuse i t s  discretion i n  denying 

+ 

appel lant ' s  request based upon the six-part test  set  f o r t h  in H i l l  v .  Hil l ,  - 
+. 548 So,2d 705 (Fla. 3d OCA 1989) review d e n i e d ,  560 So.2d 233 ( F l a .  1990) and 

i n  de ten in ing  the best interests  o f  the child which should be the polestar i n  

such matters. .  

- I wr i t e  t o  -address the apparent mi sunderstanding o r  m i  sapprehension 

concerning whether the p l u r a l i t y  o p i n i o n  i n  the en banc case o f  Mast Y .  Reed, 

578 So.2d 304 ( F l a .  5 t h  OCA 1991), specifically affirmed the doctrine of - Cole 

v .  Cole, S30 So.2d 467 ( F l a ,  5 t h  D C A ) ,  appeal a f t e r  remand, 535 So.2d 355 

(F la .  5th DCA 1988); Jones v .  Vrba, 513 S o 2 d  1080 ( F l a .  5 t h  OCA 1987); and 
c 

Giachetti v .  Giachetti ,  416 So.2d 27 ( F l a .  5 t h  O C i  1982). I n  - 1  Mast the 
- -  - 

divorcing parents o f  a minor c h i l d  had entered i n t o  a property settlement 

agreement providing that neither party would remove the child from Florida "on 

a permanent basis" without prior order of  court .  Following her remarr iage,  

the mother petitioned the t r i a l  court f o r  leave t o  move w i t h  the child t o  

Nwth Carolina i n  order t o  be with her new husband, who was i n  t he  military.  

The t r i a l  court denied the mother's pe t i t ion ,  from which order the mother d i d  

n o t  take an aDoeal,  and granted the fa ther ' s  p e t i t i o n  t o  change residential 

custody. This court reversed the t r i a l  cour t ' s  order changing custody from 

the mother t o  the fa ther  because the mother's move t o  No 

new husband 'was no1  permanenr: as conrempiated by t h e  p a n  

I h  Carol ina  w i t h  her 

es i n  the i r  property 



settlement agreement. I t  should be noted t h a t  because the mother i n  Mast did 

n o t  appeal the denial of  her petition t o  relocate the child, t h a t  issue was 

n o t  properly before t h i s  court .  & Mast, 578 S o . 2 d - d  305, n .  2. '  - Mast 

s h o u l d  be cited f o r  i t s  holding and-not  f o r  an issue i t  d i d  n o t  decide. 

On the issue of  'attorney's fees, I concur that t h i s  case should  be 
- 

remanded t o  the t r i a l  cour t  t o  determine b o t h  the issues o f  entitlement by 

either _ p a r t y  t o  a f u l l  or partial award of attorney's fees under section 

61.16, FloridaStatutes (1991) and the reasonable amount of - such fees a t  b o t h  

the t r ia l  and appellate levels. The t r ia l  court erred in awarding fees t o  

appellee a t  the t r i a l  level based upon a prevailing party concept as opposed 

t o  making a determination solely based' upon t h e  financial resources o f  the 

parties, as  prov;ded i n  section. 61.16. 
- 

_ .  

' I n  footnote 2 o f  Mast, we stated: 

I ' 2. This denial has caused much discussion among 
the members of t he  court as t o  the current v a l i d i t y  
of Cote u. Cole ,  530 So.2d 467 (F la .  5 t h  OCA 1988) , 
motion granted, 535 So.2d 355 ( F l a ,  5 t h  OCA 1988); 

- Jones- u .  Vrba ,  513 So.2d 1080(Fla. 5tT DCA 1987);  
and Giaciretcz u. Giachetti, 416 50.26 27 ( F l a .  5th 
DCA 1982). However, the denial o f  the mother's 
petition was n o t  appealed and thus neither i t  nor a 
review o f  the above cited cases i s  properly before 

- 

us * - 

- Mast, 578 So.2d ar: 305. 
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SN E E  CiXCUiT COURT, S Z J X l l i  
J U D I C I E J ,  C I X C U I T ,  IN .W FOR . 
VOLUSIA C O u h i ,  FLORIDA. 

CASE NO. 87-4103-CA-01 
CIVISION "U" 

IN RE: Wfi MARRIAGZ OF 

CQTTIS LEE JONES, 

Peti t ioner/Forrner  HusSand, 

and 

XEiDE M. HESS JONES, 

Xesymdent/Fariner Wife. 

O R D E R  

THIS CAUSE coming on to be heard by the C o u r t  on Sepkrbez 12, 
1991 upon the Former Wife Heide M. Hess Jones' (hereinafter referred to 
ts 'reide) S u ~ p l z ~ z n ~ ~ l  P e t i t i o n  f o r  Modification of F i n a l  Judgment; and 
upon tne Forner Sasband Curtis Jones' (hereinafter referrcd. to zs 
Curtis) Counter-Pet i t ion for Modification; and there appearing before 
the Court Jeffrey I,. Dees, Esquire, on benaif of Eeide, and. Peter 
Keating, Esquire, on behalf of Curtis; and tQe C o u r t  having heard the 
testimony af the par t ies  and t h e i r  witnesses, heard argxnent of 
counsel, having reviewed case l a w  provided by counsel, and being 
otherwise fully advised in the premises, finds as follows: 

1. EACKGROUND: 

Curtis met Heide in Germany w h i l e  he was serviag in the 
U n i t e d  Sta tes  Amy. Heide was and is a Gcrmzn c i t i z e n .  They were 
married in the U n i t e d  S t a t e s  in June of 1983, Robert, age six, the 
parties only child, was born in St. Augustine, Flarida. Since 1987 
Rabert has lived in the United States. 

The parties were divorced in V o l u s i a  C o u n t y ,  Florida in May 
of 1990. The F i n a l  Judgment (Curtis's Exhibit ''1'') provides the child 
ctnnot be removed from this Court's j u r i s d k t i o n  w i t h o u t  C o u r t  approval 
o r  the other parcy's consent. 
s ion ,  but t N s  C o u r t  notes she did not apgeal the provision. 

The F i n a l  Judgnent also allowed a rotating ctlstody scheme. 
It worked well u n t i l  January of 1991 wnen Heide elected to work days 
instead af n igh t s  at her hosp i t a l  job. Until then Curtis enjoyed three 
days af e+ch week w i t h  Robert. Xis recent visitation has been rehced 
to e v e q  other  weekend. a d  suspasa&ly one day duzlng the  rniacile af ex? .  
week. me l a t t e r  visitation has n o t  wcrkek w e l l  ~ c a  3-2s h e , =  tk:e C ~ U S Z  

Heide now complains about t h i s  provi- 
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of f r i c t i o n  beCLjJee11 the parties.  

Other  changes z lsa  occurred i n  1991. Curtis lost his job as 
a mechanic. Xe currently is .in a r e t r a i n i n g  progrm and attands school  learning to repair computers. He still has a f e w  semesters to 
complete. Right now he has l i t t l e  o r  no income and l i v e s  w i t h  his 
f i a n c e  in Flagler Beach, Flo r ida .  He i s  behind i n  his  share of 
Robert's expenses. Meanwhile Heide continues t o  work as a Registersd 
Nurse at Hal i f ax  Xospi ta l  i n  Daytona Beach, Florida.  She makes z goo& 
salary ( ~ 5 %  Heide's Zxhibit "9"). She remains a German citizen, is 
currently here as a r e s i d e n t  alien, and does not desire t o  beccnc a 
'Jnited Stakes c i t i z e n .  

As stated before, Robert has been i n  the United States 
He s i n c e  1987. 

is attending first grade and is apparently doing w e l l  in school. 
He resides w i t h  his mother i n  Volusia  County, F1ori.dE. 

2 .  GIACXETX I S S E  (Giachetti vs. Giachett-F, 
DCA, 1982): 

416 So.2d. 27 (5t3 

The present controversy arises pr imar i ly  Sscause Heide 
wishes t o  permanently return t o  her hameland with Robert .  Wide arques 
it would be in her b e s t  i n t e r e s t  and Robert's best incerest to allow 
the move. ' C u r t i s  argues that the move would clear ly  vio laze  Paragraph 
Ten of the Final Judgment, and would be detrimental ta his re la t ionship  
wi th  Robert. 

I n i t i a l l y  the C o u r t  wants t o  emphasize t h a t  both Heide and 
Curtis are good parents. They 30th love  Ro'cert and Xabert loves them. 
Either Farent is fit to be the residential garent, and Robert would 
grosper  i n  the custody of either one. 

One of the key factors in t h i s  case is t h e  fact tha t  
Xeide's move t o  Gemzny is voluntary. She still has  her job here in 
Florida. She is not forced to move ta Ge-qany because of econamfc 
necessity. While there may be ecanamic and other  Senefics that would 
accompany the  move, it is not a "no choice" situation; the  move -is a 
voluntary s i tuat ion.  

There is no doubt but that the move would hunper and hinder 
C x r t i s ' s  close re la t ionship w i t h  Robert. Giachetti does hold that the 
non-custodial parent has a spec ia l  duty to the non-custodial parent 
not to unreasana3ly hamper ar hinder the nan-custodial parent's rela- 
t ionship  wi*& the child. H e r e ,  Hekde's voluntary mave would d e f b i t e l y  
interfere  w i t h  the relaticmship between father and sop. 

In t r y i n g  to answer the ultimate question or' what is 
Robert's best  i9t:erests in t h i s  matter, the  Court turns to the six SL-~ 
r e s t  s e t  f o r t h  in Hill vs. Hill, 538  So.2d 705 (3rd DCX, 1989). 
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There is a good chance t h a t  the move would inprove 
&ide's qualittf of l i f e .  She is homesick. She misses her homeland 
2p.d her f ami ly .  She has E gcod job w i t h  good benefits w a i t i n g  f a r  her. 
she would be happier in Ge-many than in the United Statcs. The C o u r t  
does no t  b e l i e v e  the move will benefit Robert. He has l i ved  here in 
F l o r i d a  far four of his six years. He is happy here, well adjusted, 
and doing well in school.  He is very close to his paterzal grandmother 
who l i v e s  in Valusia County, F l o r i d a .  Robert  a lso has a very limited 
cc,mand of t h e  Gelmzn lmguage. The Court fee ls  that a move to Gemany 
at this p o i n t  would be a major disruTtian of Robert's l i f e .  

2.  Whether the  motive for seekincr the move is f o r  the 
exuress puruose of defeatina v i s i t a t i o n :  

The move is not sought expressly to defeat visitation, 
although it will in effect defeat visitation. 

3 .  Whether tbe custodial Parent, once out of t he  iurisdic- 
"Lion, will be l i k e l v  to comply w i t h  any subsxitute visitation arranqe- 
rnents: 

Although there is some question, the Court believes  
Yeide would comply w i t h  agy substitute v i s i t a t i a n .  

4. Fihether t h e  substituts visitation will be adequate to 
foster a continuinu meaninaful  relationship be tween  the child or 
c h i l d r e n  and the non-cus todia l  parent :  

The C o u r t  does not believe any substitute v i s i t a t i o n  
would adequately maintain the  current meadngf ul relations~p between 
Curtis and Robezt. 

5. Whether the cost of t r ansna r t a t i an  is finahciallv 

- y- - 
$ q  

affordable  bv ane or both of t h e  p t r e n t s :  

A t  t h i s  po in t  Cur+ds could not afford round trip fa re  
t o  Gemmy, although -he- probably w i l l  .be able -to do , so- in .the future. - 
Beide can afford a por*tian of the t ransportat ion costs. 

6.  Whether the move is in the best interests of the child. 

The contemplated move is not in the best interests af 
the child- 

The Court concludes that an intended move does v i o l a t e  
the Giachetti duty of t be  c u s t o f i a l  parent. The Court: -also concludes. 
t h a t  per  the - H i l l  t e s t  the move is not in the childIs-best . interests. 
Tinally, the intended mave mressly vio la tes  Pzragraph Ten  of the 
Final  Judgment, 

I This Court doer w t n t  to emphasize that it is no t  
without sympathy f a r  Heide. She is a good p z r t n t ,  zad th C o u r t  under- 
stands her homesic'kness and desire to return to G e m m y .  This 
internatianal m+_rrizqa_, and sbsequent  divcree, is LmenseIy 



1. cormlicated by a graying  c h i l d  cherished by both parents. UnCer the 

I 
I 
I 
I 
I 
I 

1 
1 
I 
I 
1 
I 
I 
I 

_._ - 
c i r b s t a n c e s  of this par t icu lar  case, fhe C o u r t  finds the best 

pernanently ienove him to Germany. Should iieide eLect to stay in 
, Florida she is entitled to continue as t h e  residential parent. If she 

elects to move to Gerinmy, custody shal l  revert to Curtis. 

f ,  interests  of the chi ld  will be served by n o t  a l lowing  Eeide to 

3 .  CHILD SIRPORT: 

*, 
4 

. 

The' Court reserves r u l i n g  011 the cnild suppor t  requests 
until it is clezr whether OK n o t  Heide w i l l  stay in the United States,  
ar-d, if she does SO, whether OK not the rotating custody provisions of 
the  F i n a l  Judgment remain viable. The situation needs to stabi l ize  
befare the C o u r t  feels comfortable ruling on the chi ld  support issue. 

4 ;  ATTORNEY FEES: 

The Court f i n d s  Curtis to be the prevailing party on. the 
Giachetti issue, He is awarded reasonable. attarney fees and costs from 
Heide, whom is able to pay same. Should the parties nct be able to 
Ltgree on the fees, the Court reserves jurisdiction to detzmine same. 

Wherefore, it is OEDERED AND ADJUDGED that: 

I. Heide is enjoined from removing Robert from the jurisdiction 
of t h i s  C o u r t  f o r  anything other than vacaticn. Should X e i ~ e  elect to 
move back to Gemany, Curtis shal l  became the residential parent of 
2obert. 

2. The Court reserves r u l i n g  on the cdfld support requests. 

3 . .  Heide is ordered to pay the reasondble attorney fees of 
Curtis. The C o u r t  reselrves jurisdiction to determine these fees at a 
l a te r  hearing. 

4 .  'Ifhe C o u r t :  specifically retzins jur i sd ic t ion  over the parties 
hereto and the subject m a t t e r  hereof, 

WNE AND ORDERED this day ar' September, 1991 at Daytona 

7 Beach, VolusFa County, Florida.'  - 

r 1 7  
S.  JAMES FO C E t C , V  JUDGE 

COPIES TO: 
Jeffrey I,. Eees 
Peter Keating 
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