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Appellee accepts the statement of the case and facts as set
out by the appellant subject to any necessary inclusions made in

argument herein not specifically set out in appellant’s

statement.




SUMMARY OF ARGUMENT

I. The claim that the state exercised peremptory challenges
in a discriminatory fashion is waived. Appellant has not met his
burden of demonstrating the propsective juror was challenged
solely because of race or ethnicity and that she was a member of
a distinct group.

IT. The state of Florida has chosen to admit victim impact
evidence in enacting Section 921.141(7), Florida Statutes (1992).
Pursuant to Payne v. Tennessee, 111 S.Ct. 2597 (1991), such
evidence can properly be considered independent of aggravating
circumstances. Community impact evidence is authorized by both
section 921.141(7) and Payne. Section 921.141(7) does not punish
as a crime an act previously committed which was innocent when
done, or make more burdensome the punishment for a crime after its
commission or deprive appellant of a defense so as to constitute ex
post facto legislation. The legislature may properly alter rules
of evidence.

III. Windom never alleged that his privately retained attorney
was incompetent or asked for his discharge and ultimately approved
of his performance, and no hearing was warranted concerning
counsel’s pretrial assistance.

IV. The photos of the victims were not gruesome and were
introduced in conjunction with the medical examiner’s testimony and
depicted the location of lethal wounds and how they were inflicted.

V. Windom did not introduce any evidence that he acted in

self-defense as a necessary predicate for the introduction of




evidence of the victim’s reputation for violence. Impeachment
evidence that a witness told a police officer someone removed drugs
from the victim’s body was irrelevant and collateral.

VI. Counsel indicated below that he saw nothing wrong with
the jury instructions and was happy with them. The claim that the
jury was improperly instructed on reasonable doubt is procedurally
barred. Considered as a whole, the instruction was not improper.

VII. Defense counsel did not propose an instruction or object
to the instruction as given on the CCP aggravating factor on
vaqueness grounds and the claim that the trial court erred in
instructing on this factor is procedurally barred. If there was
error, it does not fatally taint the sentences. This court can
determine that such factor was, in fact, properly imposed. While
the sentencing judge cannot be accorded the presumption that she
knew and applied the law, because the United States Supreme Court
views her as co-equal with the Jjury, this court is certainly
entitled to such presumption.

VIII. The jury was properly instructed as to the finding and
weighing of aggravating and mitigating factors by virtue of the
standard penalty phase instructions.

IX. The murders were c¢old, calculated, and premeditated.
Windom procured .38 shells in advance. He indicated he would make
the newspapers. He selected victims with whom he had grievances.
The killings were carried out as a matter of course. There was no

provocation from the victims who were executed at close range.

Windom even had to reload . Windom had no good faith but mistaken




belief that his actions were authorized by law and acted without
pretense of moral or legal justification,

X. Contemporaneous convictions can be used to establish the
prior violent felony aggravating factor where there is more than
one victim.

XI. The sentencing court properly gave little weight to
allegedly mitigating evidence that Windom saved his sister from
drowning seventeen years ago, assisted people in the community, and
supported his children, where his source of income was
questionable.

XII. The sentence is proportional in this case based on two
valid aggravating factors and weak mitigation and such sentence has
been imposed for similar cold-blooded murders.

XITI. The multipartite claim that Florida Statutes Section

921.141 (1992) is unconstitutional is waived for failure to

properly brief.




ARGUMENT

I THE PROSECUTOR DID NOT USE PEREMPTORY CHALLENGES 1IN A
DISCRIMINATORY FASHION FOR THE PURPOSE OF EXCLUDING MINORITIES FROM
THE JURY

Defense counsel suggested that the prospective Jjurors be
brought in as a group for voir dire just on the death penalty, then
they could all be put in the box and asked more general questions
(R 13). Defense counsel indicated that he wanted to question Maria
Lawrence, # 27/181 (R 17). Ms. Lawrence was not on the court’s
list of "neutrals" in regard to the death penalty (R 26).

Ms. Lawrence had previously filled out a jury questionnaire.
In regard to her feelings about the death penalty she explained:
"Tt is necessary when we consider that every choice a citizen makes
also has social and citizenship implications. But I want to be
absolutely sure of guilt." 1In regard to whether the death penalty
should always be imposed in cases of felony murder she answered
"Perhaps, I will seek more information on case." She indicated that
her feelings regarding the death penalty would not prevent her from
following the court’s instructions regarding: (1) a finding of
guilty or not guilty of first or second degree murder,
manslaughter, or any lesser included offense, and (2) her verdict
recommending either death or life imprisonment if the defendant is
convicted of first degree murder. She also indicated that her
feelings regarding the death penalty would not make it very
difficult for her to follow the court’s instructions regarding: (1)
a finding of guilty or not guilty of the crime charged, and (2) her

verdict recommending either death or 1life imprisonment if the
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defendant is convicted of first degree murder. She indicated that
she would be able to follow the 7judge’s instructions as to
sentencing and recommend the sentence required by those
instructions even if that sentence was not consistent with her
personal feelings. When gquestioned as to whether the death penalty
should always be imposed in cases of murder she responded: "Not
sure. If it is murder, and the guilty person is a psychopath --
not redeemable.” (R 236).

Ms. Lawrence was subsequently questioned by defense counsel.
She indicated she was neutral in regard to the death penalty but
"wouldn’t make a blanket statement about it." (R 120) Defense
counsel explained that "we present more evidence about good sides
and bad sides, and we ask you to do a juggling act and decide his
fate,." Counsel then inquired "Can you do that without being
slanted in any direction at all? Just listen to the evidence,
listen to the law and plug those things in and do it?" | Ms.
Lawrence responded "Yes. I would tend to rest a lot on the law. I
would rely heavily to the Judge explaining things to me." (R 122)
She was not challenged for cause (R 123)

The seventeen prospective Jjurors with whom counsel did not
have major problems were then brought in an questioned (R 195).

Prospective Juror #1 was black. So is the defendant. #1 had
problems using the word "death penalty” although he did say the
word "death." The court denied the state’s challenge for cause (R

251). The state challenged #1 peremptorily. The defense

questioned the challenge on racial grounds (R 250). The prosecutor




voiced a rational, neutral reason for excluding him, in that he
felt it was very clear that he was not in favor of the death
penalty. The defense did not object to that race-neutral reason.
The court excluded #1 (R 251).

Four black prospective jurors then remained on the panel of
thirty left to choose from (R 251). They were #s 6, 16, 18, and
Marquita Anderson, who the prosecutor felt was black but the Judge
felt may have been Hispanic (R 252).

The defense challenged Prospective Juror Haley, #16 (R 254).
The state objected on the basis of State v. Neil, 457 So.2d 481
(Fla. 1984), and indicated that all the victims were black (R 254-
258). Defense counsel explained that he wished to excuse the
prospective juror because he was so strongly in favor of the death
penalty (R 255). Mr. Haley’s gquestionnaire reflects, however, that
he did not think the death penalty should always be imposed in
cases of murder and felt it depended on the circumstances. He
largely favored it in cases of felony murder (R 237). The
prosecutor agreed that the defense had given a racially neutral
reason (R 255).

The state then peremptorily challenged Prospective Juror # 27,
Maria Lawrence. The defense indicated it would like to gquestion
that choice, too, "assuming she is black." The prosecutor wanted
to strike her because her response to the death penalty questions
was a little bit less than neutral. He had a rating system with 3

representing the middle, and she scored 2.8. He also did not feel

that she was a member of an established minority. The court




stated:
....We have no challenges, just for peremptories, if we don’t
give him some leeway. Same as you. I’m going to allow the
strike if you want to strike her. I have her down as neutral
regarding the death penalty, would rely heavily on the law,
(R 256). It was later established that Ms. Lawrence was East
Indian. The court indicated that she was definitely not a member
of a recognized minority. The state noted that she was obviously
not black (R 257). The court had previously believed that she was
Hispanic (R 256)

Prospective ijurors #6 and 18, who were black served on the
jury (R 258). The defense excused Prospective Juror Anderson from
serving as an alternate (R 259).

The defense raised an objection to the state exercising a
peremptory challenge on Ms. Lawrence, "assuming she is black." (R
256). After it was determined that she was East Indian and after
the state offered its reason for striking the prospective juror the
defense did not object to her exclusion on the basis of being an
East Indian or attack the prosecutor’s reason for striking her as
pretextual. The state would submit that the issue is waived. See,
Castor v. State, 365 So.2d 701,703 (Fla. 1978); Bowden v. State,
588 So.2d 225 (Fla. 1991).

There is an initial presumption that peremptory challenges
will be exercised in a nondiscriminatory manner. State v. Johans,
613 So0.2d 1319 (Fla. 1993). A defendant challenging the state’s
peremptory challenge has the initial burden of showing that the
juror is being challenged solely because of race or ethnicity.

Such a burden is not satisfied by just showing that the state used
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a peremptory challenge to exclude a minority. The defendant has
the burden of showing that the state engaged in a pattern of
excluding minorities or showing a strong likelihood that the
peremptory challenge was solely because of race or ethnicity. The
defendant’s initial burden is not waived even where the state
volunteers its reason for the peremptory challenge before the
defendant carried his initial burden. Where the defendant fails to
satisfy his initial burden, whether the state had a racially
neutral motivation for challenging the prospective Jjuror is
irrelevant. Green v. State, 572 So.2d 543 (Fla. 2d DCA 1990). The
defense in this case never carried its initial burden. The state
disagrees, in any event, that the prosecutor’s reason was not race-
neutral. In Lucas v. State, 568 So.2d 18 (Fla. 1990), this court
declined to extend the doctrine prohibiting racially motivated
peremptory challenges of black prospective jurors to peremptory
challenges of prospective jurors based on their opinions regarding
the death penalty. It is clear that the state’s use of a peremptory
challenge to dismiss a prospective Jjuror is not racially
discriminatory where such juror is opposed to the death penalty.
Holton v. State, 573 So.2d 284 (Fla. 1990). See, Fotopoulos v.
State, 608 So.2d 784 (Fla. 1992). In order to establish nonracial
reasons for striking a juror the state does not have to establish
grounds sufficient to have the juror excused for cause. Happ V.
State, 596 So.2d 991 (Fla. 1992). In this case all the parties had

a rating systemn. The judge had a list of "neutrals" and the

defense had its own system for determining who it wanted to




question or who it did not have a major problem with. It is not
dispositive that the state may have had its own scoring system.
The fact remains that such score was based on the state’s
perception, which finds support in the record, that this juror had
opinions regarding the death penalty that would not be as favorable
to the state’s position as in a majority of cases. Despite her lip
service in support of the death penalty, her questionnaire
reflects her personal criteria for imposition of the death penalty
is "unredeemable psychopathy." As the trial court noted, leeway was
given to the defense in the striking of black prospective jurors.
In this regard, the trial court also had broad discretion is
determining if peremptory challenges exercised by the prosecutory
are racially motivated. Dougan v. State, 595 So.2d 1 (Fla. 1992).

Counsel now ingeniously contends that the prosecutor used his
peremptory challenge for the improper purpose of excluding a juror
of East Indian origin, despite the fact that no one below was able
to successfully guess the ethnic origin of Ms. Lawrence. So much
for the "jidentifying traits® and "physically visible
characteristics" this court described in State v. Alen, 616 So0.2d
452, 455 (Fla. 1993). As present counsel notes, the court and
parties below did not have the benefit of the Alen decision, and
this case is a premier example why Alen should not be applied
retroactively. State v. Neil, 457 So.2d 481 (Fla. 1984), was not
so applied. If Alen should be so applied, then the defendant has
failed in his burden of demonstrating on the record that the

prospective jury was a member of a distinct group or cognizable
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class, which burden falls squarely on the defendant under Neil. 457
So.2d at 486. Such burden was hardly carried below by counsel
proclaiming that "all people from Trinidad are black." Such burden
is hardly carried by present counsel whose research indicates that
Ms. Lawrence could be Eurasian, Indian, Pakistani, Asian, Burmnese,
Thai, Laotian, Cambodian, Vietnamese, Phillipino, Indonesian,
Malaysian or a New Guinean. Initial Brief of Appellant p. 24-25.
In Batson v. Kentucky, 476 U.S. 79 (1986), the Court emphasized the
defendant’s right to a fair trial and equal protection. By 1992,
the Court had lost its original focus and the issue became the
juror’s right not to be discriminated against. Georgia v.
McCollum, 112 S.Ct. 2346 (1992). A defendant is now forced to live
with a Jjuror who, despite mouthing the correct platitudes
concerning fairness, may reveal in his looks (unseen by the trial
judge) at the defendant, who may also be a minority, a certain
hostility that the defendant may intuitively know will fairly
permeate and checker his decision. The state is also so limited.
Appellant seeks to broaden further the class with which defendants,
along with the state, may be dissatisfied to include "Continentalg"
or those coming from another side of this planet. Appellant does
not explain, however, what "internal cohesiveness of attitudes,
ideas or experiences" or even language is shared by a Thai and New
Guineanian, since we are forced to guess at the actual ethnicity of
the prospective juror, so as to make being an East Indian an
identifiable group or class pursuant to Alen. 616 So.2d at 454,

This court has previously found "Latin Americans" not to be an

11




identifiable or distinctive group, Valle v. State, 474 So.2d 796
(Fla. 1985), although Alen has applied the Batson/Neil doctrine to
Hispanics. Designation as an East Indian is certainly a much
broader classification than even that of being an American.
Appellee would submit that such classification is much too broad.
If such protection is to extended to those from groups of islands
or other continents, then it would also extend to North Americans
which would prohibit anyone in this country from being peremptorily
challenged and sound a virtual death knell for the peremptory
challenge.

II THE SENTENCING JUDGE DID NOT ERR IN PERMITTING THE STATE
TO INTRODUCE EVIDENCE OF VICTIM IMPACT

Defense counsel objected to victim impact evidence below on ex
post facto grounds and on the ground that such evidence was not
applicable to the penalty phase (R PP 3-5).

The Jjudge saw no ex post facto problem since the change was
procedural. She felt that such evidence was important. She could
visualize how the murder might have impacted the community, since
it happened in broad daylight, in the middle of the day, on the
street.

Defense counsel actually agreed with the judge, stating "So
can I." Counsel then complained that one individual who was
affected did not constitute a "community." (R PP 18).

The state argued that the statute was specifically written to
be broad and makes reference to "members of the community," which
can refer to an individual or have a collective meaning. The

prosecutor pointed out that Winter Garden is an easily classifiable
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community and that the incident happened in the children’s backyard
(R PP 19).

Defense counsel then inquired as to what the jury was to be
told regarding the significance of such testimony, pointing out
that such evidence was not an aggravating factor but "gratuitous
slime." (R PP 19)

The prosecutor indicated that the basis for imposing the death
penalty is the aggravating factors and that he was not going to
argue that victim impact is a reason for recommending the death
penalty (R PP 20).

The court indicated that it would allow such evidence but
needed an instruction so that the jury would not be confused and
think such evidence was an aggravator that they should consider.
The prosecutor indicated that he "would be glad to consider
whatever the defense suggested." (R PP 21).

In closing argument the prosecutor argued to the jury that the
only possible mitigating evidence was that some of the witnesses
had not seen Windom become violent before but that factor alone
did not outweigh aggravating evidence of the cold, calculated and
premeditated murders of three people plus the attempt to murder a

fourth. The prosecutor concluded that "under no possible reasonable

interpretation of the instructions or of simple fairness could you

possibly conclude that meager mitigation outweighs what Curtis
Windom has done." (R PP 88) In regard to the jury’s consideration
of victim impact evidence, the prosecutor stated as follows:

Now, you heard testimony today from a witness Vickie
Ward who told you a little about the impact of this
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. crime on the community. It was the children in the

community. That is not to be considered by you as an

aggravating circumstance. You are not to consider

that, determine whether there are aggravating cir-

cumstances in this case. But you are allowed to con-

sider it in looking at the big picture in weighing

the mitigating -- weighing the mitigating evidence

and deciding how much weight to give that. You can

consider that, because crimes don’t happen in a

vacuum. There was not simply three people out there,

some of them ended up dead and some in Jjail. This

has an impact. It is like when you drop a pebble in

a pond, there are ripples, and ripples affect people.
And in this case, the effect was on children.

(R PP 88~-89)
No objection was made by the defense to the prosecutor’s
explanation of the import of victim impact evidence. (R PP 89).
Defense counsel did not discuss the role of victim impact evidence
in his closing argument but chose instead to eloquently rail
against the death penalty (R PP 90-99).
. At the conclusion of argument counsel were requested to

approach the bench by the judge. The following colloquy occurred.

THE COURT: Do you want this instruction in there? And
while he is looking at that, I thought we
would--

MR, ASHTON: I remembered this as I was discussing it.
You did say you wanted something.I did not
prepare any =--

THE COURT: You said you were going to ~-

MR. ASHTON: I thought we would get together,and I for-
got about it.

THE COURT: I want this much: why don’t you--what else
do you all want about victim impact? He
was going to say something about these in-
structions.Is that enough, do you want any
other explanation?

MR. LEINSTER: No, that is fine.

14




(R PP 99-100)

The jury was subsequently instructed by the court that victim
impact evidence is not an aggravating circumstance (R PP 102).

Victoria Ward is a police officer assigned to teach the DARE
program at Dillard Street Elementary School (R PP 29) She was the
witness through whom the victim impact evidence was presented. She
testified that the children were kept late on the Friday of the
murders (R PP 36). She taught the sons of victim Valerie Davis.
Shawn, who was a mischievous fifth grader, was enrolled in another
school after the incident and became withdrawn and kept his head on
his desk. He slowly came out of it and began reacting to what was
going on in class. He wrote a graduation essay about what
happened. It consisted of two sentences: "Some terrible things
happened in my family this year because of drugs. If it hadn’t been
for DARE, I would have killed myself." (R PP 31) Ms. Ward related
that the crime had a broad affect on the children attending
Dillard. They would still pretend to shoot each other, yelling
"bang, bang!"™ But it no longer appeared funny to the child that
was shot. It wasn’t a game anymore, it was real. Some of the
children asked questions but some of them did not want to talk
about it (R PP 32). Many of the children acted afraid. They heard
that something bad had happened and thought it may have happened to
their own families, until they got home. Some fantasized that they
saw or heard it or that it happened right outside their house
although their homes were not near where the incident occurred. A

third-grade white child in her weapons awareness class, who lived
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far away from the neighborhood, wrote a book about "the Curtis
Windom case." (R PP 33).

Murder is the ultimate act of depersonalization. It
transforms a living person with hopes, dreams, and fears into a
corpse, thereby taking away all that is special and unique about
the person. The Constitution does not preclude a State from
deciding to give some of that back. Payne v. Tennessee, 111 S. Ct.
2597, 2612 (1991)(Justice O’Connor, concurring).

Murder has foreseeable consequences. When it happens, it is
always to distinct individuals, and after it happens other victims
are left behind. Every defendant knows, if endowed with the mental
competence for criminal responsibility, that the life he will take
by his homicidal behavior is that of a unique person, like himself,
and that the person to be killed probably has close associates,
"survivors," who will suffer harms and deprivations from the
victim’s death. Just as defendants know that they are not faceless
ciphers, they know that their victims are not valueless fungibles,
and just as defendants appreciate the web of relationships and
dependencies in which they live, they know that their victims are
not human islands, but individuals with parents or children,
spouses or friends or dependents. Thus, when a defendant chooses
to kill, or to raise the risk of a victim’s death, this choice
necessarily relates to a whole human being and threatens an
association of others, who may be distinctly hurt. The fact that
the defendant may not know the details of a victim’s life and

characteristics, or the exact identities and needs of those who may
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survive, should not in any way obscure the further facts that death
is always to a "unique" individual, and harm to some group of
survivors is a consequence of a successful homicidal act so
foreseeable as to be virtually inevitable. Payne, supra, 111 S.Ct.
at 2615 (Justice Souter, concurring)

"Justice, though due to the accused, is due to the accuser
also. The concept of fairness must not be strained till it is
narrowed to a filament." Snyder v. Massachusetts, 291 U.S. 94, 122
(1934) (Justice Cardoza) In Payne, the United States Supreme Court
held that if a state chooses to permit the admission of victim
impact evidence and prosecutorial argument on that subject, the
Eighth Amendment erects no per se bar. 111 S.Ct. at 2609. This
state has chosen to permit the admission of victim impact
evidence. Section 921.141 (7), Florida Statutes (1992) provides:

Victim impact evidence.- Once the prosecution has

provided evidence of the existence of one or more ag-

gravating circumstances as described in subsection

(5), the prosecution may introduce, and subsequently
argue, victim impact evidence. Such evidence shall be
designed to demonstrate the victim’s uniqueness as an
individual human being and the resultant loss to the
community’s members by the victim’s death.Characteri-
zations and opinions about the crime, the defendant,

and the appropriate sentence shall not be permitted

as a part of victim impact evidence.

This statutory provision was added by laws 1992, c. 92~81 sec. 1,
effective July 1, 1992.

In Hodges v. State, 595 So.2d 929, 933 (Fla. 1992), this court

recognized that the United States Supreme Court had receded from

the holding in Booth v. Maryland, 482 U.S. 496 (1987). The court

indicated that "the only part of Booth not overruled by Payne is
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’that the admission of a victim’s family members’ characterizations
and opinions about the crime, the defendant, and the appropriate
sentence violates the Eighth Amendment.’"™ 595 So.2d at 929. The
cases relied on by appellant were either decided pre-Payne, or
involved evidence admitted for some other purpose in the guilt
phase that ran afoul of edicts other than those receded from in
Payne.

Appellant’s argument that victim impact evidence
is "nonstatutory" is not well taken since it is expressly
authorized by section 921.141(7). The fact that such evidence is
not statutorily enumerated as an '"aggravating" factor does not
mean that it cannot be considered. Aggravating circumstances serve
a channeling function in terms of sentencing discretion for finding
a defendant death eligible. The defendant may then offer
mitigation to demonstrate he is worthy of a lesser sentence. Much
of such mitigation has no relevance to the circumstances of the
crime. As Justice Rehnquist noted in Payne, "{T)his misreading of
precedent in Booth has, we think, unfairly weighted the scales in
a capital trial; while virtually no limits are placed on the
relevant mitigating evidence a capital defendant may introduce
concerning his own circumstances, the State is barred from either
offering ’‘a glimpse of the life’ which a defendant ‘chose to
extinguish,’ or demonstrating the loss to the victim’s family and
to society which have resulted from the defendant’s homicide.™ 111
S.Ct.at 2607 (1991). The Payne Court decided that "there is nothing

unfair about allowing the jury to bear in mind that harm at the
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same time as it considers the mitigating evidence introduced by the
defendant." 111 S.Ct. at 2609 The Payne Court was well aware of
the fact that its decision allowed the state to put on evidence of
a species of harm associated with the victim’s personal
characteristics independent of the circumstances of the offense,
which are usually statutorily enumerated as "aggravating" factors.
See, 111 S.Ct. at 2620 n.l1 (Justice Marshall, dissenting). Since
the death penalty may not be imposed in the absence of one
statutorily defined aggravating circumstance, see, Zant v.
Stephens, 462 U.S. 862, 876~79 & n. 14 (1983), which encompasses
characteristics of the crime, there is no reason to aggregate this
entirely discrete evidence into the general "aggravation" canister.
Such evidence is also separately admissible to imbue the state’s
evidence with the full moral force it deserves. Payne, supra, 111
S.ct. at 2608

Contrary to the appellant’s assertion, Payne does authorize
the introduction of "community impact" evidence of the type
presented to the jury in this case. The opinion in Payne, as
partially gquoted above, is rife with references to harm in the
context of "association of others," "group of survivors," "loss to
society", etc. It is clear that the harm to be demonstrated is not
just to the immediate family under a fair reading of Payne.

Contrary to appellant’s assertion, to be admissible after
Payne, such evidence need only contain information about the
victim or the impact of his demise on his family or society. Payne

overruled Booth and the requirement that victim impact evidence
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relate directly to the circumstances of the crime. Burns v. State,
609 So.2d 600 (Fla. 1992), does not stand for such proposition. In
fact, this court, in Burns, found no merit to Burns’ Booth claim
because the challenged evidence was of the type covered in Payne.
609 S0.2d at 605. The evidence was admitted in the guilt phase and
was still subject to other evidentiary restrictions since it was
not actually offered as Payne evidence in the penalty phase.

Appellant has forfeited the right to complain of the use made
of the evidence by the jury by his failure to propose a Jjury
instruction and subsequent authorization of the instruction
actually given.

In Payne, the Court stated that "While the admission of this
particular kind of evidence -- designed to portray for the
sentencing authority the actual harm caused by a particular crime -
- is of recent origin, this fact Thardly renders it
unconstitutional. 111 S.Ct. at 2606 In Collins v. Youngblood, 110
S.Ct. 2715,2725 (1990), the Court indicated that a law violates the
Ex Post Facto Clause only if it punishes as a crime an act
previously committed, which was innocent when done; makes more
burdensome the punishment for a crime after its commission; or
deprives one charged with a crime of any defense available under
the law in effect when the act was committed. This case hardly
falls within those descriptions. See also, Combs v. State, 403
So.2d4 418 (Fla. 198l1). Ex post facto legislation is forbidden by
the Florida Constitution. Fla. Const. Art I sec. 10. But this

organic provision does not apply to changes that relate exclusively
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to the mode of procedure. See Fla. Jur. 2d, CONSTITUTIONAL LAW sec.
296. The legislature has general power to establish and alter rules
of evidence, subject to constitutional limitations. Black v. State,
77 Fla. 289, 81 So. 411 (1872); Goode v. State, 50 Fla. 45, 39 So.
461 (1905). The right to have one’s controversy determined by
existing rules of evidence is not a vested right, and the
legislature has the power to change them within constitutional
restrictions. The legislature may by statute change a rule so as
to make certain evidence previously excluded admissible. Such
statutes are liberally construed, and every reasonable doubt should
be resolved in favor of their constitutionality. Campbell v.
Skinner Mfg. Co., 53 Fla. 632, 43 So. 874 (1907).

In Dobbert v. State, 375 So0.2d 1069 (Fla. 1979), the appellant
attacked section 921.141 in its entirety as an unconstitutional
incursion into this court’s power over practice and procedure. This
court found the claim to have no merit. See, also, Jent v. State,
408 So.2d 1024 (Fla. 1981).

The remainder of appellant’s various arguments were never made
or entertained below and are procedurally barred. In any event,
this court need only look at the marginal mitigation presented in
this case, with an expectation of being relieved, to some degree,
of moral culpability, to determine that something is missing in the
process. The prevailing thought seems to be that since Lockett v.
Ohio, 438 U.S. 586 (1978), precludes the state from limiting the
sentencer’s consideration of any relevant evidence that might lead

the sentencer to decline to impose the death penalty, it is
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perfectly alright to search through each day of a parasitic and
predatory 1life to determine if in 