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STATEMENT OF THE CASE AND FACTS 

On May 2 1 ,  1991 ,  t h e  S ta te  A t t o r n e y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  Coun ty ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  A p p e l l a n t ,  Marvin  T u c k e r ,  w i t h  t h e  

f o l l o w i n g :  p o s s e s s i o n  of c o c a i n e  i n  v i o l a t i o n  of s e c t i o n  893.13- 

(1) (f) , F l o r i d a  S t a t u t e s  (1989) : p o s s e s s i o n  of c o c a i n e  w i t h  i n t e n t  

t o  d e l i v e r  w i t h i n  1 0 0 0  feet of a s c h o o l  i n  v i o l a t i o n  of s e c t i o n  

893.13(1) (e )  , F l o r i d a  Statutes (1989)  ; and o b s t r u c t i n g  a n  o f f i c e r  

w i t h  v i o l e n c e  i n  v i o l a t i o n  of s e c t i o n  843 .01 ,  F l o r i d a  S t a t u t e s  

(1989)  . All o f  t h e s e  c h a r g e s  a l l e g e d l y  o c c u r r e d  on May 6 ,  1991 ,  

and i n v o l v e d  one  small  brown packet  c o n t a i n i n g  2 1  c h u n k s  of c o c a i n e  

(R5-8). As a r e s u l t  of  t h e s e  c h a r g e s ,  t h e  p o s s e s s i o n  of c o c a i n e  

c h a r g e  M r .  Tucker  was p r e s e n t l y  on p r o b a t i o n  f o r  (lower case number 

90-18534) was also b e f o r e  t h e  t r i a l  court on a v i o l a t i o n  of 

p r o b a t i o n  (R27,28,32-37) . T h a t  p o s s e s s i o n  c h a r g e  had o c c u r r e d  on 

December 7 ,  1990.  

On J u l y  2 2 ,  1991 ,  Mr. T u c k e r  e n t e r e d  open pleas of  n o  

c o n t e s t  t o  t h e  t h r e e  new c h a r g e s  and t h e  o lde r  p r o b a t i o n  case. 

T h e r e  was n o  ag reemen t  as t o  s e n t e n c e ,  and it was p o i n t e d  o u t  t h a t  

t h e  s t a t e  had n o t i c e d  M r .  Tucker  as a v i o l e n t  h a b i t u a l  f e l o n y  

o f f e n d e r  (R58-67,44-47).  Mr. Tucker  was s e n t e n c e d  as a v i o l e n t  

h a b i t u a l  f e l o n y  o f f e n d e r  on August 27, 1 9 9 1 ,  as f o l l o w s :  1 0  y e a r s  

p r i s o n  on t h e  p o s s e s s i o n  of c o c a i n e  on May 6, 1991;  1 5  y e a r s  p r i s o n  

w i t h  3 y e a r s  minimum mandatory  on t h e  p o s s e s s i o n  of  c o c a i n e  w i t h  

i n t e n t  t o  sell w i t h i n  1 0 0 0  f e e t  of a s c h o o l ;  1 0  y e a r s  p r i s o n  on t h e  

o b s t r u c t i n g  w i t h  v i o l e n c e ;  and 1 0  y e a r s  p r i s o n  on t h e  December 7 ,  
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1 9 9 0 ,  p o s s e s s i o n  of c o c a i n e .  C r e d i t  f o r  1 1 4  d a y s  served was g i v e n ,  

and all s e n t e n c e s  were o r d e r e d  t o  r u n  c o n c u r r e n t  (R12-18,38-42,68- 

7 8 ) .  T h e  g u i d e l i n e s  i n  t h i s  case recommended 9 t o  1 2  years  of 

p r i s o n  (R19). Nr. T u c k e r  t i m e l y  f i l e d  his N o t i c e  of Appeal on 

September 1 8 ,  1 9 9 1  (R50). 

T h e  Second D i s t r i c t  Court of Appeal i s s u e d  an  o p i n i o n  i n  

t h i s  case on November 6 ,  1 9 9 2 .  T h a t  o p i n i o n  reversed one c h a r g e  

based on d o u b l e  j e o p a r d y  b u t  u p h e l d  all t h e  r ema in ing  s e n t e n c e s .  

M r .  Tucker  had a t tacked a l l  of h i s  s e n t e n c e s  on t h e  bas i s  t h a t  h e  

was i m p r o p e r l y  found t o  be a v i o l e n t  h a b i t u a l  o f f e n d e r ;  b u t  t h e  

Second D i s t r i c t  C o u r t  of Appeal upheld  t h e s e  s e n t e n c e s  i n  actor- 

d a n c e  w i t h  i ts  o p i n i o n  r e n d e r e d  i n  Baxter V .  Sta t e  599 SO. 2d 7 2 1  

( F l a .  2d DCA 1992). 
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The o n l y  i s s u e  r e m a i n i n g  i n  t h i s  case a f t e r  t h e  Second 

D i s t r i c t  C o u r t  of Appeal ' s  o p i n i o n  is t h a t  of t h e  i m p o s i t i o n  of the 

v i o l e n t  h a b i t u a l  o f f e n d e r  s e n t e n c e  w i t h o u t  f i n d i n g s  t h a t  none  of 

t h e  p r i o r s  was e i t h e r  pa rdoned  o r  s e t  aside i n  p o s t - c o n v i c t i o n  

p r o c e e d i n g s .  I n  t h i s  C o u r t ' s  r e c e n t  case of S t a t e  V. R u k e r ,  1 8  

Fla. L. Weekly S93 ( F l a .  Feb. 4 ,  1993), t h i s  C o u r t  a p p l i e d  t h e  

h a r m l e s s  e r r o r  r u l e  when t h e  t r i a l  court d o e s  n o t  m a k e  s u c h  

findings. 
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ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT ERRED I N  
SENTENCING PETITIONER AS A VIOLENT 
HABITUAL FELONY OFFENDER WITHOUT 
MAKING FINDINGS THAT THE P R I O R  CON- 
VICTIONS WERE NOT PARDONED OR SET 
A S I D E  I N  P O S T - C O N V I C T I O N  PROCEED- 
I N G S .  

M r .  Tucker  had o n l y  two s e n t e n c i n g  i s s u e s  on appea l - -one  

was dec ided  i n  h i s  f a v o r  and t h e  o t h e r  r e s u l t e d  i n  h i s  s e e k i n g  

j u r i s d i c t i o n  w i t h  t h i s  Court based on a c o n f l i c t  i n  D i s t r i c t  C o u r t  

o f  Appeal d e c i s i o n s .  Whereas some of D i s t r i c t  C o u r t  o f  Appeals had 

h e l d  t h a t  t h e  t r i a l  c o u r t  had an  o b l i g a t i o n  t o  d e t e r m i n e  i f  t h e  

p r i o r s  used  t o  h a b i t u a l i z e  a s e n t e n c e  had been  pa rdoned  o r  s e t  

a s i d e  i n  p o s t - c o n v i c t i o n  p r o c e e d i n g s ,  t h e  Second D i s t r i c t  C o u r t  o f  

Appeal found n o  s u c h  d u t y .  &g B a x t e r  V .  St- I 599 SO.  2d 721 

(Fla. 2d DCA 1 9 9 2 ) .  T h a t  c o n f l i c t  h a s  been  r e c e n t l y  r e s o l v e d  

c o n t r a r y  t o  M r .  T u c k e r ' s  p o s i t i o n  i n  t h i s  C o u r t ' s  case of U d 2 2 . L  

w h e r e i n  t h i s  Court h e l d  t h i s  q u e s t i o n  on p r i o r s  t o  be a m i n i s t e r i a l  

d e t e r m i n a t i o n  s u b j e c t  t o  h a r m l e s s  error  analysis. M r .  T u c k e r  

c a n n o t  d e m o n s t r a t e  h a r m f u l  e r ror .  
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CONCLUSION 

P e t i t i o n e r  a c k n o w l e d g e s  that this case s h o u l d  b e  handled  

i n  accordance with this Court’s d e c i s i o n  in R u c k e r .  
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 

MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 
. .  

SECOND DISTRICT 

MARVIN TUCKER, 

Appellant, 

V. 

STATE OF FLORIDA, 

I Appellee. 

CASE NO* 91-03058 

Opinion filed November 6, 1992. 

Appeal from t h e  C i r c u i t  
Court f o r  Hillsborough County; 
Barbara C. Fle i sches ,  Judge. 

James Marion Moorman, 
Public Defender, and 
Deborah K. Brueckheimer, 
Assistant Public Defender, 
Bartow, fo r  Appellant, 

Robert A. Butterworth, 
1 Attorney General, Tallahassee, 

and Davis G. Anderson, Jr., 
Assistant Attorney General, 
Tampa, f o r  Appellee. 

PER CURIAM. 

Marvin Tucker was convicted of possession of cocaine, 

possession of cocaine with intent to deliver within 1000 feet of 



c 

a school and obstructing an officer w i t h  violence. We reverse' 

the conviction for possession of cocaine on double jeopardy 

grounds. Keene v. State, 600 So. 2d 513 (Fla. 2d DCA 1992). 

We affirm the remaining convictions as well a s . t h e  

habitual  offender sentence imposed. See Baxter v. State, 5 9 9  So. 

2d 721 (Fla. 1992). 

- 

RYDER, A.C.J., HALL and THREADGILL, JJ., Concur. 

I 
I 

§§ 893.13(1)(f), 893.13(1)(e), 843.01, Fla. S t a t .  (1989). 1 
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