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PREFACE 

References in this brief to Petitioner Charley Toppino and Sons, Inc., appear as 

"Toppino." Petitioner Epic Metals, Inc. is referred to as "Epic Metals." Petitioner 

Turtle Kraals, Ltd., appears as "Turtle." The Amicus Division of Florida Land Sales, 

Condominiums, and Mobile Homes, is referred to as the "Division." References to the 

Appendix to this brief appear as (App. 1- 
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STATEMENT OF THE CASE AND FACTS 

The Division adopts the Statement of the Case and Facts contained in the brief 

of Respondent Seawatch at  Marathon Condominium Association, Inc. 
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m SUMMARY OF ARGUMENT 

A condominium association can by statute only sue the developer for defects 

in the common elements after turnover of control of the condominium association has 

occurred. Given this fact, and given the tolling provisions of Section 71 8.1 24, Florida 

Statutes, it is evident that the Legislature considered that the statute of limitations for 

warranty actions instituted by a condominium association should be tolled until 

turnover. This result has been consistently maintained in the caselaw, and is the only 

result which gives sum and substance to this statutory scheme. Any other 

construction of the statute would permit a developer to avoid its statutory warranty 

obligations in those cases in which turnover of control was effectively delayed beyond 

any applicable statute of limitations pertaining to unit owner actions. Prior to  

turnover, the developer controls the affairs of the unit owners and turnover marks the 

first time that unit owners through the association may effectively assert their rights. 

viii 



(P 
ARGUMENT I 

INTRODUCTION TO THE STATUTE 

A brief review of pertinent provisions of Chapter 718, Florida Statutes, the 

Condominium Act, will serve to place in complete perspective the issues raised and 

argued by the various parties in this appeal. Most essential to an analysis of the 

central issue -- whether the provisions of Section 71 8.1 24, Florida Statutes, toll the 

time for any action which the association may have until turnover of control -- is an 

analysis of the plenary authority given condominium associations to regulate the use 

and operation of the common elements. Given the extent of this authority, it may be 

seen that the picture of a condominium association depicted by Petitioners is 

incomplete and lacking. Also crucial to this Court's analysis of the issues raised is an 

understanding of the significance of turnover of control of the association, from 

control by the developer to control by the unit owners; in many respects, turnover of 

control is the most significant event occurring in the life of a condominium. It is that 

* 
event which marks the first time during which the unit owners may control their own 

affairs. The authority of the condominium association in operating the common 

elements and in managing the affairs of the condominium is all encompassing. The 

operation of the condominium must be by the condominium association which, after 

January 1, 1977, must be a Florida corporation.' The officers and directors of the 

association have a fiduciary relationship to the unit owners.* The powers and duties 

'Section 71 8.1 1 1 (1 )(a), Florida Statutes. 

21d. - 
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association may contract, sue, or be sued with respect to the exercise or nonexercise 

of its authority, including matters pertaining to  the maintenance, management, and 

operation of the condominium propertym4 The association has the power to make and 

collect assessments and to  lease, maintain, repair, and replace the common 

elementsa5 The association has the right of access to the units when necessary for 

the maintenance, repair, or replacement of the common elements.' An association 

has the power to acquire title to property or to otherwise hold, convey, lease, and 

mortgage association property for the use and benefit of its r n e m b e r ~ . ~  The 

association has the power to purchase any land or recreation lease; the power to 

purchase units in the condominium;* the authority to grant, modify, or move any 

0 

3718.1 11 (2), Florida Statutes. %also, Towerhouse v. Millman, 475 So. 2d 674 
(Fla. 1985) to the effect that a condominium association is strictly a creature of 
statute and must exercise its authority in a manner consistent with Chapter 718, 
Florida Statutes. Accord: Hvde Park Condominium Association, Inc. v. Estero Island 
Real Estate, Inc., 486 So. 2d 1 (Fla. 2nd DCA 1986). 

'Section 71 8.1 1 1(3), Florida Statutes. 

'Section 71 8.1 1 1 (4), Florida Statutes. 

'Section 71 8.1 1 1(5), Florida Statutes. 

'Section 71 8.1 1 1 (71, Florida Statutes. Note that contrary to Petitioners' claims 
in this appeal, an association is permitted to acquire and hold tit le to real and personal 
property in its own name. a, Ch. 84-368, Laws of Florida, 5§1,  5. 

8Section 718.1 11 (91, Florida Statutes. 
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easement on the common  element^;^ the obligation to obtain and maintain adequate 

insurance to protect the association, the association property, the common elements, 

and the condominium property;" the duty and obligation to maintain the official 

records of the association;" and the obligation to produce certain financial reports 

a 

on an annual basis.I2 Also, an association has the power to enter into agreements, 

to acquire leaseholds, memberships, and other processory or use interests in lands or 

facilities such as country clubs, golf courses, marinas, and other recreational 

fa~i1it ies. l~ Under Section 71 8.1 13, Florida Statutes, maintenance of the common 

elements is specifically made the responsibility of the association. 

A unit owner does not have the authority to act far the association simply by 

occupying the status of unit owner.I4 Except as otherwise provided in the 

condominium documents, a unit owner is prohibited from making material alterations 

or substantial additions to the common elements,15 and the unit owner shall not do 

anything within his unit or on the common elements which would adversely affect the 

safety or soundness of the common elements or any portion of the association or 

'Section 71 8.1 1 1 (1 0), Florida Statutes. 

''Section 71 8.1 1 1 (1 1 ), Florida Statutes. 

''Section 71 8.1 11 (1 2), Florida Statutes. 

12Section 71 8.1 1 1 (1 3), Florida Statutes. 

"Section 71 8.1 14, Florida Statutes. 

I4Section 71 8.1 1 1 (1  )(c), Florida Statutes. 

"Section 71 8.1 13(2), Florida Statutes. 
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condominium property maintained by the association." Each unit owner has, 

appurtenant to the unit, an undivided ownership share of the common elements as 

specified by the declaration, and membership in the a s s ~ c i a t i o n . ~ ~  A unit owner is 

entitled to use the common elements in accordance with the purposes intended but 

may not hinder or encroach upon the lawful rights of other unit owners.'8 The 

undivided ownership share in the common elements appurtenant to a unit may not be 

separated from the unit and shall pass with title to the unit; the ownership share in 

the common elements appurtenant to a unit may not be conveyed or encumbered 

except together with the unit.lg 

Section 71 8.301, Florida Statutes, governs control of the condominium 

association. Upon creation of a condominium by recordation of the declaration of 

condominium in the public records2', the developer of the condominium is statutorily 

entitled to control the operation of the association by electing or designating a 

majority or more of the members of the board of administration of the condominium 

association. The duration of the period during which a developer is entitled to control 

the affairs of the association is determined upon application of the sellout formula 

provided by Section 71 8.301, Florida Statutes. The developer is entitled to control 

"Section 71 8.1 13(3), Florida Sta Utes. 

"Section 71 8.106, Florida Statutes. 

I8Section 71 8.106, Florida Statutes. 

"Section 71 8.107, Florida Statutes. 

20Section 71 8.104(2), Florida Statutes. 
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the association for up to three years after fifty percent of the units in the 

condominium have been sold; three months after a ninety percent sellout has 

occurred; or when the developer no longer offers units for sale in the condominium, 

whichever occurs firsts2' Once transition from developer control has been triggered, 

the developer is required to call a meeting of the association to formally relinquish 

control to the unit owners.22 Simultaneously the developer is required to  deliver to 

the association, at the developer's expense, all property of the unit owners and the 

association held or controlled by the developer, including a copy of the condominium 

documents; a resignation of all developer officers and members of the board who are 

required to resign due to turnover; the financial the association funds; 3 

CODV of as-built Dlans and ssecifications utilized in the construction or remodeling of 

imwovements and the sumlvina of eaubment to t he co ndominium and in the 

construction and installation of all mechanical comwnents se rvinq the imorovements; 

a list of the names and addresses of all contract0 rs, subco ntracto rs. and su p pliers 

utilized in the construction or remodelins of the imerovements and in the landscaaing 

21Section 71 8.301 (1  1, Florida Statutes. By virtue of an amendment to that section 
made by Chapter 91 -1  03, Laws of Florida, the developer may control the affairs of 
the association for a maximum period of seven years after recordation of the 
declaration. Section 71 8.301 (1  )(el, Florida Statutes. Prior to the delayed effective 
date of Chapter 91-103, Laws of Florida, which was for most provisions April 1, 
1992, a developer could and often did control the operation of the condominium 
association for periods in excess of seven years. 

22Section 71 8.301 (21, Florida Statutes. 

231n accordance with Section 71 8.301 (4)(c), Florida Statutes, the developer must 
audit the accounts of the association for the period of developer control to verify that 
the developer paid assessments and that the association monies were properly 
expended. 
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of the condominium or association DroPertv; copies of any certificates of occupancy 

which may have been issued for the condominium property; all written warranties of 

the contractor, subcontractors, suppliers, and manufacturers, if any, that are still 

effective. 24 

It is seen, then, that the life of the condominium association comprises two 

distinct phases. There is a line of demarcation separating the phase of developer 

control from the phase during which unit owners may control the operation of the 

condominium. Prior to  the time the developer relinquishes control of the association, 

the developer and not the association is responsible for any assoc ia- violations of 

the statute or Division rules.25 Prior to turnover, the developer may not increase 

assessments imposed upon the unit owners by more than 11 5% without a vote of the 

unit owners.*' Only after turnover of control may the association institute, maintain, 

settle, or appeal actions in its own name on behalf of all unit owners concerning 

matters of common interests to all or most unit owners, including, but not limited to, 

the common elements; the roof and structural components of a building or 

improvements; mechanical, electrical, and plumbing elements serving an improvement 

or building; and representations of the developer pertaining to any existing or 

proposed commonly used f a ~ i l i t i e s . ~ ~  After control of the association passes, the 

0 

24Se~t ion 71 8.301 (4)(a)-(k), Florida Statutes. 

25Section 71 8.301 (5), Florida Statutes. 

"Section 71 8.1 12(2)(e), Florida Statutes. 

I 
I 27Section 71 8.1 11 (3), Florida Statutes; BishoD Associates, Ltd. v. Belkin, 521 So. 
I 2d 158 (Fla. 1st DCA 1988). 
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unit owner controlled association is given the right to cancel any contract made by the 

developer-controlled association that provides for the operation, maintenance or 

management of a condominium association or of property serving the unit owners.28 

Consistent with the foregoing, the Legislature through its enactment of Section 

71 8.124, Florida Statutes, specifically provided that the statute of limitations for any 

cause of action which an association may have does not begin to run until turnover. 

It is obvious from the foregoing that the time prior to turnover of a 

condominium association is fraught with potential conflicts of interest between the 

interests of the developer and the interests of the association including its unit owner 

members.29 As stated in 1 Gary Poliakoff, The Law of Condominium Qae rations, § 

7:02: 

e 

Representatives of the developer often serve on the board 
in a dual, and sometimes conflicting, capacity. The board 
members may be employees of the developer as well as 
fiduciaries of the unit owners. In those instances, the 
developer's representatives must be sensitive to the needs 
of the association while also representing the interest and 
needs of the developer. [Citations omitted] a 

a 

Against this backdrop, it is now possible to examine the issue of whether, consistent 

with the statute, the association may maintain a warranty action for the benefit of its 

28Section 71 8.302, Florida Statutes. 

29See, e.g., Brickell Bav Condominium A gciati n, Inc. v. Forte, 410 So.2d 522 
(Fla. 3d DCA 1982), holding that the trial court abused its discretion in refusing to 
permit the association to intervene in a suit brought by the developer against a 
contractor alleging negligent performance in the construction of the condominium. 
The court noted that the association's interests, derived by virtue of its responsibility 
to repair the common elements, could only be adequately protected by permitting 
intervention. 

7 



members by taking advantage of the tolling provisions contained in Section 718.1 24, 

Florida Statutes. 
e 
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ARGUMENT I I  

SECTION 718.1 24, FLORIDA STATUTES, SHOULD BE GIVEN ITS INTENDED EFFECT 

Section 71 8.124, Florida Statutes, provides: 

71 8.124 Limitation on actions by association.- The statute 
of limitations for any actions in law or equity which a 
condominium association or a cooperative association may 
have shall not begin to run until the unit owners have 
elected a majority of the members of the board of 
administration. 

The ultimate issue involved in this appeal is the effect of the aforestated provision on 

the warranty periods provided by Section 71 8.203, Florida Statutes, providing in part 

as follows: 

71 8.203 Warranties.-- 
(1) The developer shall be deemed to have granted to the 

purchaser of each unit an implied warranty of fitness and 
merchantability for the purposes or uses intended as 
follows: 

(a) As to each unit, a warranty for 3 years commencing 
with the completion of the building containing the unit. 

(b) . . .. 
(c) As to all other improvements for the use of the unit 

owners, a 3-year warranty commencing with the date of 
completion of the improvements. 

(d) . . .. 
(e) As to the roof and structural components of a building 

or other improvements and as to mechanical, electrical and 
plumbing elements serving improvements or building, . . . a 
warranty for a period beginning with completion of 
construction of each building or improvement and 
continuing 3 years thereafter or 1 year after owners other 
than the developer obtain control of the association, 
whichever occurs last, but in no event more than 5 years. 

(f) . . .. 
(2) The contractor, and all subcontractors and suppliers, 

grant to the developer and to the purchaser of each unit 
implied warranties of fitness as to the work performed or 
materials supplied by them as follows: ... . 

9 



The various petitioners in this case have characterized the above stated language in 

a broad variety of ways. According to Petitioner Turtle, the statute constitutes both 

a statute of limitations and a statute of repose. (Turtle's Brief, p. 14). According to 

Petitioner Toppino, Section 71 8.203, Florida Statutes, sets forth the warranty periods 

(Brief of Toppino, p. 14); however, Toppino characterizes this language as setting 

forth a "repose-like period", (Brief of Toppino, p. 281, and finally Toppino even 

suggests that the warranty periods set forth in that section may themselves be a 

statute of limitations. (Brief of Toppino, p. 1). 

In fact, under the plain meaning and operation of the section, and under the 

case law construing that section, the periods set forth in Section 718.203, Florida 

Statutes, are what they appear to be--warranty periods. a, for example, Biscavng 

Roofing ComDanv v. Palmetto Fairwav Condominium Association, Inc., 41 8 So. 2d 

1109 (Fla. 3rd DCA 1982) stating that the applicable statute of limitations for that 

association's breach of warranty action was contained within Chapter 95; Narania 

Lakes Condominium No. 2. Inc. v. Rizzo, 463 So. 2d 378 (Fla. 3rd DCA 1985) in 

which the court determined that Chapter 95 contained the applicable statute of 

limitations for a cause of action brought by a condominium association against a 

developer for construction defects. Also of note is Terren v. Butler, 595 A. 2d 69 

(N.H. 1991 ) (App. 1-5) in which the Supreme Court of New Hampshire construed the 

following portion of that State's Condominium Act: 

. . . The declarant shall warrant or guarantee, against 
structural defects, each of the units for 1 year from the 
date each is conveyed, and all of the common areas for 1 
year ... , 

10 



In deciding that the warranty provision set forth only the warranty period and did not 

constitute the applicable statute of limitations, the court observed: 

The defendants do not quarrel with the finding of breach. 
They assert that the statute and their supporting promise 
provide a warranty upon which an effective claim must be 
made within a 1-year period. They point out that the 
association, the plaintiff receiving the compensation for the 
defects to the common areas, neither made an effective 
claim nor moved to intervene in this lawsuit during any 
conceivable 1 year period. 

We do not construe the 1-vear life of the stat utorv 
warrantv to be a statute of limitations or even a time limit 
on the deliverv of effective notice. The 1-vear Deriod 
describes t he life of the dutv. that is, the g e  riod du rinq 
which breach mav occu r. Effective notice of breach must 
be afforded within a reasonable time after discoverv. and 
the suit must be commenced within the time afforded bv 
the assrosriate statute of limitations. [Citation omitted]. 
[ M a t  711. 

There is no evidence that the Legislature intended the maximum five year period 

provided by Section 71 8.203, Florida Statutes, to operate as a statute of repose, and 

there is no language in that section which remotely resembles language barring an 

action unless it is commenced within a given period of time. 

It is beyond dispute that in accordance with Section 718.1 11 (31, Florida 

Statutes and Rule 1.221, Florida Rules of Civil Procedure, a condominium association 

is authorized to institute actions in its own name on behalf of all unit owners 

concerning matters of common interest including the common elements, and the roof 

and structural components of a building. Hence, a condominium association is clearly 

authorized to maintain, on behalf of its members, an action for breach of warranties 

under Section 718.203, Florida Statutes. It is further beyond the dispute that a 

11 



condominium association is only authorized to maintain warranty actions after control 

of the association has been maintained by unit owners other than the de~eloper.~' 

It is also not subject to serious dispute that even if a condominium association was 

authorized to commence a warranty action against a developer during the period of 

developer control, it would be against the developer's self-interest to do so: 

Prior to transition, the developer has the right to nominate 
and elect the directors of the condominium. Because the 
directors are selected by the developer, they will seldom 
institute legal proceedings against the developer for 
construction defects although the association may be under 
an obligation to do so. [Footnotes omitted]. 

2 Gary Poliakoff, The Law of Condominium Oaerations, § 9:15 (1 988). See also, in 

this regard, the opinion of the court below, stating: 

Clearly, it was the intent of the Legislature to give 
condominium associations, as representatives of individual 
unit owners in matters concerning common elements, the 
right to sue after taking control, where the developer for 
reasons of self-interest or oversight, failed to pursue a 
cause of action for breach of contract or negligent 
construction. From that indisputable intent, a reasonable 
construction of Section 718.124 will not support the 
conclusion that the legislature intended to limit the period 
in which condominium associations could sue for 
construction defects to the same period in which the 
developer could have brought suit. 

Seawatch at Marathon Condominium Association, .Inca v. Charlev Tomino and Sons, 

.I Inc 17 F.L.W. D2508 (Fla. 3d DCA Nov. 3, 1992). Based on the foregoing, the 

construction of the statute which makes the most sense and which gives substance 

30Rule 1.221, Florida Rules of Civil Procedure; Section 71 8.1 1 1(3), Florida 
Statutes, 
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and meaning to the statute is the construction applied both by the court below and 

the First District Court of Appeals in b a e n c v  Wood Condominium, Inc. v. Bessent, 

Hammack and Ruckman, Inc., 405 So.2d 440 (Fla. 1st DCA 1981).31 It would 

make little sense to authorize a condominium association to pursue statutory warranty 

actions on behalf of its members, limit that ability to a post-turnover association, and 

simultaneously read into the tolling provisions of Section 71 8.1 24, Florida Statutes, 

a non-existent exception for warranty actions. Condominium associations are 

typically controlled by developers for a period of three (3) to in excess of seven (7) 

years, and the interpretation of the statute urged by Petitioners in this case would, in 

many cases, operate to preclude a condominium association from doing exactly that 

which the statute authorizes, to wit: maintaining actions against the developer, after 

turnover, concerning the common elements and the improvements constructed 

thereon. 

Nor is it a particularly meaningful observation to state that the unit owners, 

prior to turnover, are authorized to maintain actions against the developer for defects 

31Petitioner~' efforts to avoid the direct holding of Reqencv Wood, suma, are 
particularly unconvincing. Moreover, the fact that a period in excess of ten (10) years 
has passed since the decision in Resencv Wood was reported, and the fact that the 
Legislature has not changed the statute in response thereto, permits this Court to 
conclude that the Legislature approved the holding of Resencv Wood. a, e.g., 
White v. Johnson, 59 So.2d 532 (Fla. 1952); Davies v. Bossert, 449 So.2d 41 8 (Fla. 
3d DCA 1984). 
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in the common elements and improvements In any given case, a unit 

owner in a condominium may individually lack adequate financial resources to 
0 

commission an engineering study. Also, the unit owner individually may lack the 

financial resources to initiate complex warranty litigation against the developer. In the 

case of Siller v. Hartz Mountain Associates, 461 A.2d 568 (N.J. 1983), (App. 6-13) 

the Supreme Court for the State of New Jersey construed that State's Condominium 

Act as granting exclusively to the condominium association a cause of action to 

remedy defects in the common elements. In the court's discussion is found the 

following insightful comments: 

. . . Avoidance of a multiplicity of suits, economic savings 
incident to one trial, elimination of contradictory 
adjudications, expedition and resolution of controversies, 
accomplishment of repairs, and the positive effect on 
judicial administration are supportive policy reasons. 
Moreover, the financial burden on an individual owner mav 
be so areat and so disDroDortionate to his Dote ntial 
recoverv that he could not or would not proceed with 
litiaation. Other jurisdictions have also interpreted their 
statutes governing condominiums to authorize unit owner 
associations to sue with respect to claims pertaining to the 
common elements. [Citations and footnotes omitted]. 
[Emphasis added 1. 

Hartz Mountain, suDra, at  pp. 572-73. Accordingly, as a practical concern, the fact 

that a unit owner is free to pursue an action for defects in the common elements 

320f course, this Court is presently reviewing the question certified by the Fourth 
District in Carlandia v. Rouers and Ford Construction Corporation, 605 So.2d 1014 
(Fla. 4th DCA 1992), in which that court determined that an individual condominium 
unit owner could maintain an action for construction defects in the common elements 
of the condominium. Oral argument was heard in that case on June 3, 1993, in Case 
No. 80,788. 
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achieves significance only in those cases in which a particular unit owner has 

sufficient funds to initiate major litigation. 
a 

Toppino's reliance on the educational brochures and rules of the Division is 

entirely misplaced. Toppino states that under Rule 713-20.002, Florida Administrative 

Code, the Division has taken the position that the tolling provisions in Section 

718.124, Florida Statutes, do not apply to the warranty provisions of Section 

718.203, Florida Statutes. (Brief of Toppino, pp. 28-9). This is erroneous for a 

number o reasons. First, the notes to the rule which describe the law sought to  be 

implemented by the rule reveal that the only law implemented in the rule is Section 

718.203, Florida Statutes. There is no reference or indication that the Division was 

seeking to implement the toiling provisions of Section 71 8.124, Florida Statutes. 

Absent such an intent, it cannot fairly be said that the Division rule describes the 

Division's vis-a-vis the operation of the tolling provision. Moreover, the Division has 

issued a declaratory statement pursuant to Section 1 20.565, Florida Statutes, which 

specifically refutes the position sought to be advanced by the Petitioners herein. In 

the declaratory statement styled Belkin v. Division of Florida Land Sales, 

Condominiums and Mobile Homes, DBR Docket No. 84A-372 (August 15, 1986), 

(App. 14-29), affirmed BishoD Associates Limited Pa rtnershir, v. Belkin, e t  al., 521 

So.2d 158 (Fla. 1st DCA 19881, the Division examined the conditions under which 

a subsequent developer may properly assert control of a condominium association. 

In determining that the subsequent developer in that case was not entitled to vote for 

a majority of the board of administration, the Division stated: 

0 
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6. The assurances extended by Section 71 8.301 I that at 
some point in time, unit owners other than the developer 
will control the condominium association, is significant for 
a number of reasons. First, the right to control decision- 
making is significant in itself. At  some point, the non- 
developer residents of the residential condominium are 
entitled, upon gaining control, to  employ a management 
company of their choice, and to make other decisions 
affecting their substantial interests. Secondlv. certain 
Bnects  of the Act remain inoDerative until and unless 
turnover actuallv occurs. Review, for examrsle, Section 
71 8.1 1 1(3), Florida Statutes (1  985). wovidina that the 
association is onlv authorized to institute. maintain and 
settle lawsuits in its own name on behalf of all the unit 
owners after control of the association is obtained bv unit 
owners other than the de velomr. This would include 
warrantv act ions (see. Section 71 8.1 24, Florida Statutes.) 
and anv other matters of common interest. [Italics in 
original; emphasis added]. 

(App. 27-8). The declaratory statement of the Division, which is an official expression 

of the agency's position in this matter, clearly maintains that warranty actions brought 

by the association are subject to the tolling provision of Section 718.124, Florida 

Statutes. Accordingly, contrary to the assertions of Toppino, the amicus agency has 

specifically ruled in a manner contrary to Toppino's preferred interpretation of Division 

rules and statutes. 

On its face, Section 71 8.124, Florida Statutes, is unqualified and extends the 

statute of limitations for anv act ions which the association may have. There is no 

distinction made between actions taken by the association in its own right and actions 

in which it represents its members. The statute should be given its plain and generally 

understood meaning. See, e.g., R. Natelson, The Law of ProDertv Owners 

Associations, § 9.13 ( 1  989) which discusses tolling provisions found in Florida and 
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elsewhere: 

99.13.3.4. Tolling cases 
In a POA context, the statute of limitations most 

commonlv is tolled for one of two reasons: (a) the defects 
were not discovered (either because they were allegedly 
concealed2' or because they could not have been 
discovered in the exercise of reasonable diligence); or (b) 
She association has been under control of the de velowr, 
and has not, therefore, been able to brina suit auainst the 
develomr. An increasina number of iurisdictions have 
sDecific statu torv D rovisions dealina with both 
e v e n t ~ a l i t i e s . ~ ~  Additionally, some courts toll the statute of 
limitations for any period during which the developer was 
attempting to remedy construction  defect^.^' 

3 0 E . ~ . ,  Fla. Stat . Ann. 571 8.1 24 (tollina all limitations durinn Deriod 
of develoDer control): III.Ann.Stat. ch. 3 0 , ~  ara. 31 8,2(f) (same); Tenn. 
Code Ann. §28-3-205(b) (tolling statute during period of concealment); 
Unif. Condominium Act 04-1 16  (no tolling for most claims, but tolling 
until discovery for certain components); N.C. Gen. Stat. 9 1-1 5(b) 
(tolling until injury was discovered by claimant, or ought reasonably to 
have been discovered). [Emphasis added]. 

M. at Section 13.3.4, p. 392. Thus, as set forth above, Section 718.124, Florida 

Statutes has been construed as tolling all claims which an association may have 

against a developer. Significant also is the fact that in 1983, the State of Illinois 

adopted a nearly identical provision in its Condominium Act as follows: 

31 8.2 Administration of Property Prior to Election of Initial 
Board of Managers 

Section 18.2lf). The statute of limitations for any actions 
in law or equity which the condominium association may 
bring shall not begin to run until the unit owners have 
elected a majority of the members of the board of 
managers. 

In West's Illinois Statute Annotated appears the following historical note with 

reference to the Illinois statute: 
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Subsection 18.2(f) is similar to a provision in the Florida 
Condominium ProDertv Act. It provides that the statute of 
limitations for any actions which the condominium 
association may bring shall be tolled until such time as the 
unit owners elected a majority of the members of the board 
of managers. The latest statute o f limitations case 
involvinn a condominium is Q o m  r v. United Development 
Corporation. 122 III.ADD.~cI 850, 462 N.E.2d 629 (1 st  Dist. 
1984). [App. 30-371. This case was brouaht as a class 
action of unit owners aaa inst the develoDer. The court held 
that the implied warrantv of habitabilitv cause of action 
was ba rred because of a five (5) m t u t e  0 f limitations. 
Practitioners should ta ke note t hat the lanauane o f 
subsect ion 18.2If) was intended to dea I with exactlv this 
kind of situation where the asso ciation is the Dlaintiff. 
[Emphasis added]. 

Illinois Ann. Stat. Ch. 30, para. 31 8.(2)(f). Thus there is an indication that when the 

State of Illinois adopted the substance of the Florida Act, the Illinois equivalent was 

designed in part to avoid the expiration of a statute of limitations applicable where 

associations bring an action for the developer for breach of the implied warranty of 

habitability. This intent is also signified with reference to the Florida Act as follows: 

Section 7-24. Warranties. 
Warranties, either exmess or implied are not affected bv 

transition exceat that the statute of limimions for such 
warranties mav be extended .' Therefore warranties may 
run during developer control.* [Emphasis added]. 

'For further discussion of the effect of transition on statutes of 
limitation, see Section 7-23. For further discussion of warranties, see 
ch. 9. 

2Fla. Stat, Ann. Section 718.203. 

1 Gary Poliakoff, The Law of Condominium OPerations, § §  7-24.(1988). Based on 

the foregoing, and based on the decisions of two separate District Courts of Appeal, 

there is an abundance of authority in favor of interpreting Section 71 8.124, Florida 
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Statutes as tolling the statute of limitations applicable to the warranty periods 

contained in Section 71 8.203, Florida Statutes. The legislative history recited by 

Toppino at pages 16-20 of its brief, lacks persuasive force. Essentially, Toppino 

points to  an absence of indicia of Legislative intent surrounding the enactment of 

Section 71 8.124, Florida Statutes to support its conclusion that the tolling provision 

does not operate in the manner apparent on its face, The fact that the tolling 

provision was enacted without "fanfare", and without "any legislative history to 

support the notion that a new cause of action for associations was being created" can 

support no specific finding of legislative intent. Moreover, to construe Section 

71 8.124, Florida Statutes to apply only to non-warranty actions which the association 

may have, is to render that section of little effect. The 1977 statute already granted 

to condominium associations the right to cancel contracts providing for the operation, 

maintenance or management of the property, where the contract was entered into 

during the period of developer control. Section 71 8.302, Florida Statutes (1 977). 

a 

In sum, the language in Section 718.203, Florida Statutes constitutes the 

warranty periods. Any action which the association may have including actions under 

Section 71 8.203, Florida Statutes, must be instituted after turnover, and the statute 

of limitations for such actions is specifically tolled by the operation of Section 

71 8.124, Florida Statutes. 
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CONCLUSION 

For the foregoing reasons, this Court should affirm in II pects the decision 

of the Third District below. No convincing rationale has been advanced by any 

Petitioner which would justify a reversal. 

Res ectfully submitted, 
A7 3 CHIEF RL M. ATTORNEY SCHEUERMAN 

Department of Business Regulation 
Division of Florida Land Sales, 

725 South Bronough Street 
Tallahassee, Florida 32399-1 007 

Condominiums, and Mobile Homes 

(904) 487-1 137 

20 



I HEREBY CERTIFY 

CERTIFICATE OF SERVICE 

hat a true and correct copy f he foregoing has been 

furnished by U.S. Mail to CHARLES AUSLANDER, Esquire; ARTHUR J. ENGLAND, 

JR., Esquire, 1221 Brickell Avenue, Miami, Florida 331 31 ; BETSY E. GALLAGHER, 

Esquire, Kubicki, Bradley, Draper, et al., 25 West Flagler Street, Penthouse Suite, 

Miami, Florida 331 30; KARL BECKMEYER, Esquire, NICHOLAS MULICK, Esquire, 

Beckmeyer & Mulick, 88539 Overseas Highway, Tavernier, Florida 33020; JAMES E. 

TRIBBLE, Esquire, Blackwell & Walker, P.A., 2400 AmeriFirst Building, 1 S.E. 3rd 

Avenue, Miami, Florida 331 31 ; H. HUGH MCCONNELL, Esquire, 201 Alhambra Circle, 

Suite 1102, Coral Gables, Florida 33134; RICHARD SOLOMON, Esquire, P.O. Box 

251 3, Orlando, Florida 32802-251 3; LYNN E. WAGNER, Esquire, Olympia Place, Suite 

1800, 800 North Magnolia Avenue, P.O. Box 251 3, Orlando, Florida 32802-251 3; 

and RICHARD SHERMAN, 1777 South Andrews Avenue, Suite 302, Ft. Lauderdale, 

Florida 3331 6, this 14th day of 

M. SCHEUERMAN, ESQUIRE 

EPICCOVR.KMS 

21 



SUPREME COURT OF FLORIDA * 
CHARLEY TOPPINO AND SONS, INC., * 

* 
Petitioners, * 

* 
t 

* 
* 

v. 

SEAWATCH AT MARATHON 
CONDOMINIUM ASSOCIATION, INC., * 

* 
Respondent a * 

Case No. 80,872 

t 

* 
* 

EPIC METALS CORP., ET, AL, 

v. 

Petitioner, 

.it SEAWATCH AT MARATHON 
CONDOMINIUM ASSOCIATION, INC., * 
C T P  * 

Case No. 80,873 

L I b. 

* 
Respondent. x 

I 

APPENDIX TO AMICUS BRIEF OF DIVISION OF 
FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 

I<ARL M. SCHEUERMAN 
CHIEF ATTORNEY 
Department of Business Regulation 
Division of Florida Land Sales, 

725 South Bronough Street 
Tallahassee, Florida 32399-1 007 

Florida Bar No. 355054 

Condominiums, and Mobile Homes 

(904) 487-1 137 



TABLE OF CONTENTS 

CASE PAGE 

Terren v. Butler, 597 A.2d 69 (N.H. 1991) . . . . , . . . , , . . . . . . . . , , . . . . 1-5 

Siller and Harmon Cove Condominium II Association, 
Inc. v. Hartz Mountain Associates, 461 A.2d 568 
(N.J.1983) . . I I . . . . I , . . I . . . . . . I . . . . . . . . . . . . . . . I . . . . . . . . .  6-13 

In Re: Petition for Declaratorv Statement; Arnold Belkin 
v. Division of Florida Land Sales, Condominiums, and 
Mobile Homes, DOAH Case No. 85-0828 . . . . . . . , . . . . . , . a . . . . . . 14-29 

Coomr v. United Develosment Co., 462 N.E.2d 629 
(III.App. 1 Dist. 1984) . , . . . . . . , . . . , . , . . * , .  . . . , , , . * . . .  . " . . .  . 30-37 

i 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. Mail to CHARLES AUSLANDER, Esquire; ARTHUR J. ENGLAND, 

JR., Esquire, 1221 Briclcell Avenue, Miami, Florida 331 31; BETSY E. GALLAGHER, 

Esqbiire, Kubiclci, Bradley, Draper, e t  al., 25 West Flagler Street, Penthouse Suite, 

Miami, Florida 331 30; KARL BECKMEYER, Esquire, NICHOLAS MULICK, Esquire, 

Beckmeyer & Muliclc, 88539 Overseas Highway, Tavernier, Florida 33020; JAMES E. 

TRIBBLE, Esquire, Blackwell & Walker, P.A., 2400 ArneriFirst Building, 1 S.E. 3rd 

Avenue, Miami, Florida 331 31 ; H. HUGH MCCONNELL, Esquire, 201 Alhambra Circle, 

Suite 1102, Coral Gables, Florida 331 34; RICHARD SOLOMON, Esquire, P.O. Box 

251 3, Orlando, Florida 32802-251 3; LYNN E. WAGNER, Esquire, Olympia Place, Suite 

1800, 800 North Magnolia Avenue, P.O. Box 251 3, Orlando, Florida 32802-251 3; 

and RICHARD SHERMAN, 1777 South Andrews Avenue, Suite 302, Ft. Lauderdale, 

Florida 33316, this 14th day of Ju 

ARL M. SCHEUERMAN, ESQUIRE 

APPCOVR.KMS 

ii 



7 
George E. TERREN and Yacht Club 

Vista Condominium Asnociation, 
I nterven or ,  

V. 

Eila Itlay DPYTIXI<, ihbct , t  K* Tiu~ler 
and Yacht Club Vista, Inc. 

No.  89-365. 

Supreme Court of t . ;cw Hampshire 

Oct. 4 ,  1991. 

Condominium association and puchas- 
e r s  of individual u n i t  brought action 
against  condominium declarant and its 
shareholders for  breach of warranty and 
misrepresentations. The Superior Court, 
Belknap County, Dickson, J., cntered judg-  
m e n t  against the declarant a n d  its sole 
shareholders. Appeals were taken. Tile 
Supreme Court,  Horton, J., held that: (1) 
the one-year life of warranties given by 
developers is not  a s ta tute  of limitations, 
bu t  ra ther ,  requires that  the defect giving 
rise to the breach of warranty claim mani- 
fest itself within one year; (2) the evidence 
supported the trial court’s decision to 
pierce the corporate veil and hold the 
shareholders liable for misrepresentations; 
and (3) the stacute permitting an award of 
attorney fees to a purchaser in a rescission 
actior, did not  apply. 

Affirmed in par t  and reversed in part .  

1. Contracts e 2 0 5 . 4 0  
One-year life of statutory warranty 

against  s ~ r u c t u r a l  defects in condominium 
units or common areas  describes period 
during which breach may occur, b u t  is not 
s ta tu te  of limitations or time limit on giv- 
ing notice to declarant. RSA 356-B:41. 

2. Contracts @322(3) 
Evidence permitted trial court  to find 

that condominium unit owner gave timely 
notice of common area de fecb  tha t  alleg- 
edly breached declarant’s warranty; unit  
owner made early general complaints about  
defects,  and followed those complaints with 
detailed engineering reports, and any delay 

0 

in generating notice from association was 
caused by declarant’s shareholders’ delay 
in transferring control of association to 
condominium owners. RSA 356-B:41. 

3. Contracts m 3 2 9  

Sii-yeiir s ta tute  of lirnitation of actions 
appljed to condominium unit owner’s 
hrcach of warranty action against  declar. 
ant for defrcts in common areas.  RSA 
85G-13:4 I ,  508:4, s u b d .  1. 

4. Corporations - 1 . 4 1 4 )  

“Alter ego doctrine” allows plaintiffs 
to pierce corporate veil and place liability o f  
corporation a t  EeeL of one or more of its 
pri n ci pa 1 s , 

Set= publication Words a n d  I’hrascs 
for other judicial const~’uc~ions and  
dcrinitions. 

5. Corporations +1.4(1) 
Doctrine of piercing corporate veil is 

equitahle remedy particularly within prov- 
ince of .trial court.. 

6. Corporations *1.7(2) 
Evidence supported trial court’s find- 

ing tha t  corporate declarant of condomin- 
ium was mere alter ego of its sole share-  
holders and, thus,  tha t  shareholders could 
be held individually liable for misrepresen- 
tations made by declarant to purchasers of 
condominium units; sole shareholders nev- 
e r  paid consideration for their shares  and 
received significant compensation from de- 
clarant,  shareholders sold land to declarant 
for significantly more than they had paid 
for it, declarant was to assume sharehold- 
ers’  existing mortgage, and shareholders 
received stock distributions and repayment 
of shareholder loans at time when declar- 
an t ’s  sole asse t  was single unit in complex, 
valued at $100,000. RSA 356-B:65. 

7. Corporations @1.4(1) 
Setting up corporation with insuffi- 

cient assets or plar! for assets  to meet  
corporation’s expected debts and obli- 
gations u d e r  condominium statute  can jus- 
tify remedy of piercing corporate veil to 
hold individual organizers liable for breach 
of warranty or misrepresentation. RS-4 
356-B:41, 335-B:65. 
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\ nipesaukee, incorporated the Declarant in 

8. Condominium -17 
Costs -194.32 

Statutory provision for attorney fees 
in action by purchaser for rescission or its 
cquivlleqt did qot cp4)l!i ir -drtjon ngairtet 
condominil;rn decla;.ant for niisrepresenta- 
tions and breach of warranty.  RSA 356- 
B:65, subd. 2. 

Wadleigh, S ta r r ,  Peters ,  r ) u n n  & Chiesa, 
Manchester (Robert E. Murphy, Jr . ,  on the 
joint brief and orally), for intervenor Yacht 
Club Vista Condominium Rss'n. 

James O'Neill, Laconia, on the joint brief, 
for  plaintiff George Terren. 

hIurphy, h lc la~ighl in  & Hemeon, Laconk 
(Robert  L. Eemeon, on the brief and oral- 
ly), io r  defendants. 

~ 

I 

for 1.1 million dollars. Pursuant  to RSA 
chapter 356-B, the condominium project 
was registered by the Declarant with the 
New Hampshire Consumer Protection and 
P.ntit.rvxt P;vision cf the A t t o n e y  Ge.cr+ 
al's office, and a public offering s ta tement  
was prepared. 

Based in par t  on this offering s ta tement ,  
as weli as oiher orhl representations made 
by tile Butlers, Terren purchased six corldo. 
miniun-1 units in June  1985. The  Construc- 
tion aspects of the condominium conversion 
were ongoing during the summer  of 1985 
and were substantially completed by the 
end of July 1985. 

George Terren's complaints about  the 
quality of the condominium conversion be- 
gan almost immediately. When his letters,  
sent  by certified mail, were not accepted by 
the Butlers, he hired an engineer to doc- 
ument the existing problems. The engi- 
neer's report raised concerns about  future  
damage as a result  of the materials and 
construction techniques used. After  re- 
ceiving no response to his complaints, Ter- 
ren filed this action in January  1986 and a 
complaint with the consumer protection di- 
vision of the attorney general 's  office, 
seeking to have the Butlers removed as 
heads of the Association. In response,  the 
Butlers made oral and written assurances 
that  the problems would be remedied and, 
in fact, did make some repairs. 

By June  1986, the Butlers had stepped 
down as heads of the Association, and the 
Association's new president began an in- 
vestigation into defects in common areas. 
Again, the Butlers undertook to remedy 
the complaints now raised by the Associa- 
tion and expressed their willingness to  re- 
solve future  defects. 

the Association's civil engineer, H. Edmund 
Bergeron, conducted in July 1987, ques- 
tioned the foundation, support  and con- 
struction of the units. A supplemental ap- 
praisal resulted in a total estimated cost  of 
repairs to  the property of $319,428. On 

intervene in this action, 
At  the time of trial, the condominium 

conversion had been completed and all 

... A second comprehensive inspection by .n 

.!- , 

. .I c. 

February 25, 1988, the Association filed to % 
h 
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" I  units sold, or otherwise alienated, except 
fo r  Unit 6, with a value of $100,000, which 
remained unencumbered in the hands of 
the Declarant. The Declarant was other- 
wise without assets. 

Following a lengthy bench trial, the 
court  found various instances of misrepre- 
sentation by the Declarant, in  its offering 
s ta tement ,  and by the 13utIcrs, in various 
c;:mvunications. The court  found hrcach 
c,f e>:press and implied \varranties;. I t  
adoy;tec! tflc: Ai:soci::tinn's cnK:inocr's i.s,tj- 
mate  of damages as correct. Finally, it 
found IIabilitj i n  the  Rutlers based on their 
participation in  the misrepresenta t ions  a n d  
d u e  to their conduct diverting cor1)or;it.c 
assets  to their benefit when substantial 
rmtice of claims were outstmt1ir.g. The 
s ta tc d v e rd ic ts res u I tcd , 

';!ie clefendants appeai on three general 
bases. First ,  they attack the findings re- 
garding breach of warranty.  They asser t  
t ha t  the express warranty deemed breach- 
ed flows from RSA 356-U:41, 11, whjch 
carries a one-year limitation that  bars the 
Association from recovery. They contest  
the  finding on implied warranty due to the 
court 's  reliance on Lempke v. Dagenais, 
130 N.H. 782, 547 A.2d 290 (19S8), which 
they read to  applv only to  new construc- 
tion. Second, the defendants challenge the< 
court 's  findings on individual liability of the 
Butlers. Lastly, the defendants claim er- 
ror in the award of damages to Terren and 
the result ing award of attorney's fees  
based on the authority of RSA 356-B:65, 
11. 

I. The W'arranty Findings. 
113 RSA 336-B:41, 11, states, in part: 
" .  . . the  declarant shall warran t  or guar-  
antee, against structural  defects, each of 
the units for  one year from the  date each 
is conveyed, and all of the common areas 
for  one yezr. The one year referred to 
in the preceding sentence shall begin as 
to  each of the common areas  whenever 
the  same has been completed or if later 
. . . at the time the first unit therein is 
conveyed. . ~. For the purpose of this 
paragraph,  structural  defects shall be 
those defects in components constituting 

any unit  or common area which- reduce 
the  stability or  safety of the s t ructure  
below accepted s tandards or restrict  the 
normal intended use of all or par t  of the 
s t ructure  and which require repair, reno- 
vatioir, restoration or replacenJent. . . , "  

?'he Uecliirant reit::rated thic warranty in  
its public offering statement,  by reference 
in  ] )ar t  and expressly in ])art .  l'hc struc- 
t u r d  c lef~cts  claimed t,o 1 . ~   warrant^' viola- 
tions were cornrrron area defects. Tire 
rccortl cont:iins a r n p l ~  t~i*idc~icti  to  : i l lon  
consir1cr;ition of  thcse defects as stat.utory 
violations and to support  the trial court ' s  
f i n (1 j n of breach . 

The defendants do not quaricl  with the 
finding of breach, They assert tha t  the 
six2tute and their s g p y r t i n g  promise pro- 
vide a warranty upon which ? n  effective 
clxin: m u s e  he riiad,: within a one-year peri- 
od. 1'11cy point ou t  that  the Association, 
the plaintiff receiving the compensation for  
defects to the common areas ,  neither made 
an effective claim nor moved to intervene 
in this lawsuit during any conceivable one- 
year period. 

We do not construe the one-year life of 
the statutory warranty to be a statute of 
limitations or even a time limit OD the  deliv- 
ery of effective notice. The one-year peri+ 
od describes the life of the duty,  that is, the 
period during which breach may occur. Ef- 
fective notice of breach must  be afforded 
within a reasonable time af ter  discovery, 
and suit  must  be commenced within the 
time afforded by the appropriate s ta tu te  of 
limitations. See Austin Co. 2'. Vaughn 
Bldg. Corp., 643 S.W.2d 113 (Tex.1983). 

[ 2 , 3 ]  In  the case before us, the defects 
accrued during the warranty period and 
notice was  afforded the Declarant at vari- 
ous times, commencing with the early gen- 
eral complaints by Terren, followed by the 
detailed engineering reports. Association 
generated notice was delayed by the delay 
of the Butlers in transferring control of the 
Association from their hands to the condo- 
minium owners. Based on the evidence 
presented, the trial court  would not be com- 
pelled to find the notice tardy or inade- 
quate.  RSA 508:4, I, provides the appropri- 
a t e  s ta tu te  of limitations. Here,  the  cause 

3 
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of action accrued prior to July 1, 1986, and 
the appropriate limitation for sui t  was six 
years. Laws of 1986, 227:22, I1 (effective 
date for change of limitations period from 
six years to three years is ,Ji.~ly 1, 1986). 

Sirice v,e find that  the s ta tutory and ex- 
press warranties were properly applied and 
support  the trial court’s award of damages 
for  btcacii, w’e do not address the asserted 
error in finding implied warranty based on 
Lempke v. Dayenuis, 130 &.Ha 782, 547 1 \ A.2d 290. 

11. individual Liability. 
[41 The trial court found tha t  the But- 

lers were individually liable for  the dam- 
ages awardecl. One basis for this f indirg 

I , ~ I ~ A V J ~ ~ L !  :I. .!.*”: iidb;liLj* WX, as characterized 
by the trial court, the “alter ego” doctrine. 
This doctrine allows plaintiffs to pierce the 
corporate veil to place the liability of the 
corporation at the feet  of one or more of its 
principals. In this State,  the corporate veil 
may be pierced by finding tha t  the corpo- 
ra te  identity has been used to promote an 
injustice or fraud on the plaintiffs. Drud-  
ing v. Allen, 122 N.H. 823, 827, 451 A.2d 
390, 393 (1982). New Hampshire courts do 
not “hesitate[ J to disregard the fiction of 
the corporation’’ when circumstances 
would lead to an inequitable result. Ad2- 
l a n d  Lumber Co. 2%. Hayes,  119 N.H. 440, 
441, 402 A.2d 201, 202 (1979) (citation omit- 
ted) (quoting Peter R. Previte, Inc. v. 
McALlister Florist, Jnc., 113 N.H. 579, 581, 
311 A.2d 121, 123 (1973)). 

[5, 63 The doctrine of piercing the cor- 
porate veil is an equi tablelremedy and, 
therefore, “is particularly within the prov- 
ince of the trial cour t . .  . . ‘ I  1 W. Fletcher, 
Cyclopedia of the Law of Private Corpora- 
tions $ 41, at  p. 603 (rev. perm. ed. 1990). 
We will sustain the judge’s conclusion un- 
less clearly unsupported by the evidence. 
C & M Really Trust v. W i e d e n k e l l e r ,  133 
N . H .  470, 476, 578 A.2d 354, 358 (1990). 
The court  below found tha t  the “substan- 
tial depletion of corporate assets by defen- 
dants  Butler a f te r  being advised tha t  de- 
fects existed in the project provides a sufii- 
cjent basis to find tha t  defendants Butler 

used the corporate entity to promote an 
injustice and/or  a fraud on the plaintiffs.” 

The evidence shows tha t  the Butlers 
were the sole shareholders and sole dl- 
!c:Lors Lnd  that the Butlers held the of- 
fices of president, vice-president and trea- 
surer ;  that  the Butlers never paid the con- 
sideration, stated as $1,500 each, for their 
shares  and paid themselves compensation 
u i  $152,0011 in 1986 and $191.585 in 1985. 
The evidence also shows that  the Butlers 
sold the land, originally purchased in 1979 
for $472,000, financed with a mortgage 
debt of $379,000, t o  the Declarant for $1.1 
million in debt, secured by a second mort- 
gage  for the entire amount.  This mort- 
gage  was paid to the Butlers out  of the 
lots’ sales, principally the latter sales.  In  
addition to the $1.1 million purchase price, 
the Declarant was required to assume and 
pay the $347,475 balance on the Butlers’ 
mortgage which they used to finance their 
1979 acquisition of the property. The But- 
lers received $241,609 in repayment  of 
shareholder loans and $93,917 in stock dis- 
tributions. Now the corporation’s sole as- 
set is a unit in the complex, valued a t  
$100,000, This evidence is sufficient to 
sustain the trial court’s finding. 

[71 The trial court  is also supported by 
the policies created by RSA 35€-B, specifi- 
cally sections 41  and 65. These policies a re  
intended to foster confidence in condomin- 
ium conversion projects. Section 4 1  pro- 
vides an express warranty for a minimum 
of one year af ter  purchase, and section 65 
creates liability for misrepresentations in 
the sale of condominiums. Inherent  in 
these requirements is tha t  the corporation 
will stand behind its conversion and  i t s  
representations for the time reasonably re- 
quired by the statutory policy. Set t ing up  
a corporation with insufficient assets or 
plan for assets to meet its expected debts 
and obligations under the condominium 
statute  can justify the remedy of piercing 
the corporate veil. Directors Guild of 
Amer. v. Garrison Productions, 733 
F.Supp. 735, 762 (S.D.N.Y ,1990) (Sharehold- 
e r  dominating corporation and “carrying on 
a business without substantial assets to  
meet i t s  debts can justify piercing the  cor- 

4 
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. $& .‘iF , .-  prate  veil” (citations omitted)). Permit- 
*t” t ing Yacht Club Vista’s s t ructure ,  set  up 
.. .1 . solely by the Butlers, to protect the Butlers 

while depriving the plaintiffs of relief 
would be ~ L J  undermine the purposes of the 
s a t u t e .  Scc PuDlicker Jrrdusln~cs 11. lio- 
mnn Ceramics ,  $03 F.2d 1065, lUG9 (3d 
Cir.1979) (piercing appropriate when to rec- 
ognize corporation as separak  entity would 
rjpfent. puhlic. policy). That the corporation 
i:ontinued t.9 dist r i l~utc  its assttts a t  ;i t i m v  
tx;hen sevcr:il cl:iin:? “ # w e  n.iadr ap:iinF:! it 
by purchasers supports the actions of the 
trial court. ‘I’hese factors, and the evi- 
dence svbmitted,  amply  support  the judre’s  
decision tha t  the Butlers should  be held 
personally liable. Because we have con- 
cluded tha t  the Butlers arc  Iiablc unde r  the  
“alter ego” theory, we need determine nci- 
::II::~ \:,,\I( :!-,t!r, :-(?: tr! ;r.h:it exLent, t,hp;; y:r- 
sonally made misrepresentations nor 
whether they a re  liable for misreprcsenta- 
tions in the offering statement.  

0 

111. The Tcrrez Verdict. 
L81 The record conkins  sufficient evi- 

dence to sustain an award of $1 in damages 
to the  plaintiff Terren, separate and apar t  
f rom the Association’s award. In addition 
to the  awerd of damages,  Terren was 
awarded his attorney’s fees. The trial 
court  made this award witnout any sup- 
porting findings. A review of the record 
does not  permit us  to  imply tha t  any of the 
trial court’s findings support any recog- 
nized exception to the genera! rule in this 
State t ha t  “one suffering f rom such a 
wrong cannot recover counsel fees incurred 
in the resisrance of it. . . . ”  Guay 2’. Asso- 
ciation, 87 N.H. 216, 220-21, 177 A. 409, 
412-13 (1935). The Guay exceptions as 
expanded over the years,  see Harkeem v. 
A d a m ,  117 N.H. 687, 690, 377 A.2d 617, 
619 (1977), and as recently reported in 
Town of Xottingham 2’. Bonser, 131 K.H. 
120, 132, 552 A.2d 58, 65 (1988), cert. de- 
nied,  490 US. 1109, 109 S.Ct. 3163, 104 
L.Ed.2d 1026 (1989), are  not present in this 
case. A statutory provision for attorney’s 
fees exists under RSA 35€-13:65, 11. This 
autnority for awarding attorney’s fees, 
however, refers to the actions brought  un- 
der section 11. These a re  actions brought  

for rescission, or its equivalent, a special 
civil remedy tailored for elective use by a 
condominium purchaser. Terren did not 
elect this form of relief. The s ta tutory 
authority is not applicatrle. The award of 
attornpy’s fees was improper. 

A11 concurred. 

Thc STATE of New IinmDshire 

v .  

K orb c rto F’ E RE Z . 
KO. 90-290. 

Supreme Court  of New Hampshire. 

Oct. 4, 1991. 

Defendant was convicted in the Superi- 
or Court ,  Mcrrimack County, McHugh, J . ,  
of conspiracy to sell cocaine, and he appeal- 
ed. The Supreme Court, Brock, C.J., held 
tha t  failure to  indict defendant until 69 
days a f te r  his arrest was not unreasonable 
in light of showing that county attorney’s 
office obtained indictment within 24 hours 
of becoming aware of clerical error  which 
had delayed sending of reports. 

Affirmed. 

Indictment and Information -7 
State showed tha t  indictment which 

was not  brought  within 60 days of date  of 
arrest was not unreasonably delayed by 
presenting evidence that,  due to personnel 
change in administration a t  s ta te  narcotics 
unit, reports were not sent  to appropriate 
county attorney’s office in timely fashion; 
evidence showed tha t  county attorney’s of- 
fice obtained indictment within 24 hours of 

5 
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Sidney SILLER and Shirley Siller, his 
wife; I rving Gaines and Coralie J. 
Gaines, his wife; Marshall Natapoff and 
Jane t  Natapoff ,  his wife; Francis Clark 
a n d  Lucille Clark,  h i s  wife; and Joel 
Kramer,  single, Plaintiffs-Appellants, 

H a r m o n  COYC Candoniiniiim I1 Associa-  
ti o n , 1 n c., I’ la i n t i f f - 1 n t erv en  o r, 

HART2 MOUNTAIh’ ASSOCIATES, ;i 

corporation: I-I;irmon Cove  I Condomin- 
ium Association, Inc., ;i corporation; 
a n d  Harmon Cove Recreation Associa- 
tion, Inc., a corporation, Defendants-Re- 
sponden ts. 

Supreme Court of New Jcrscy 

Argued Fcb. 9 ,  19S3. 
Decided June 16, 1YS3. - 

1 n d i v i d u a1 condom i n i u m u n i t o tl’ n e rs 
brought suit  seeking temporary restraints 
to prevent consummation of settlement be- 
tween condominium developer and condo- 
minium association with respect to  defects 
in common elements of condominium 
project. The Superior Court, Chancery Di- 
vision, Hudson County, Gaulkin, J.S.C., 18-4 
N.J.Super. 450, 446 A.2d 551, entered an 
order dismissing cornplzint, and .zn appeal 
was taken. The Superior Court, Appellate 
Division, 184 h’.J.Super. 442, 446 A.2d 547, 
affirmed. Petition for certification was 
granted. The Supreme Court, Schreiber, J., 
held that :  (1) where claims against condo- 
minium developer were confined to common 
areas and facilities, association had exclu- 
sive standing to maintain action against 
developer, barring suit; (2) individual unit  
owners were entitled to prcceed against 
condominium association because of al- 
legedly wrongful actions taken by board of 
directors i n  approving settlemen; with de- 

0 

veloper; and-  .(3) individual unit  owners 
were entitled t o  continue with individual 

causes of action based u p o n  damages to 
their individual un i t s .  

Affirmed i n  part, reversed i n  part and 
remanded. 

1. Condominium -8 
Causes of action to remedy dcfccts in  

common clcmcnts of coiitlominium clcveloj,- 
mcnl  Itclong exclusively to condominiurn as- 
sociation. h’,J.S.A. 46:813-1 to 4S:SU-3&. 

2. Condominium -17 
An individual condominium u n i l  owner 

may act on a common elcmcnt claim, even 
though causes of action to rcmccly defects 
i n  common elements belong cxclusivcly LO 

condom i ni u m associ alion, u pon association’s 
failure to do so, and in  that  event, u n i t  
owncr’s claim would be considered deriva- 
tive i n  nature,  rcquiring that association be 
named as a party. N.J.S.A. 46:SE-1 to 
46:SB-38; R. 432-5. 

3. Condominium -17 
Individual condominium u n i t  owner 

may sue developer on behalf of condomini- 
um association irrespective of its governing 
board’s trillingncss to  sue during period of 
time that  association remains under control 
of developer. N.J.S.A. 46:SB-1 to  46:SB- 
38. 

4. Condominium e l i  
Condominium association’s primary 

right to  sue t o  remedy defects in  common 
elements does not diminish any claim that 
individual u n i t  owner may have against 2s- 

sociation. N.J.S.A. 46:8B-1 to 46:SB-38. 

5. Condominium -S, li 
Where claims against condominium de- 

veloper were confined to common areas and 
facilities, association had exclusive standing 
to  maintain action against developer, bar- 
ring suit by individual unit owners. K.J. 

6. Condominium -17 
Individual condominium u n i t  owners 

were entitled to  proceed against condomini- 
um association because of allegedly wrong- 
fu l  actions taken by board of directors wi th  

S..4. 46:8B-1 to 46:8E-38. 



respect to claim for damages against devel- 
oper for defects in  common elements of 
condominium project, even though individu- 
al uni: owners were not entitled to proceed 

4G:sB-I to 46:8B-38. 

7. Condomin ium -17 
Individual condominium u n i t  oM7nci-s 

werc: cntitled to continue M v i t h  indivi0u;A 
causes of action against contlominium de- 
ve lo lw l~asctl on t1am:igcs to their individu- 
al units, evcri though unit owners wcrc 
precluded from maintilining suit against de- 
veloper for dcfccts in  common clcrncnts. 
S.J.S.A. 46:8B-1 to 46:813-38. 

John Tomasin, Union CitJ,, for ~Ja in t i f i s -  
a p pel I ants. 

Jerome A. Vogcl, Hawthorne, for dcfcnd- 
ant-respondent Hartz Mountain Associates, 
ctc. (Jeffer ,  Hopkinson 6: Vogel, Haw- 
thorne,  attorneys). 

Richard S. Miller, Wayne, for dcfendants- 
respondents Harmon Cove I Condominium 
Ass’n, Inc., etc., e t  al. (TVilliams, Caliri, Mil- 
ler &: Otley, Wayne, attorneys). 

The opinion of the Court was delivered by 

SCHREIBER, J. 
We are called upon i n  this case to con- 

sider certain aspects of the Condominium 
Act ,  N.J.S.A. 46:8B-1 through -38, in  par- 
ticular those concerning the relationship of 
the owner of a unit to the associations 
representing all unit owners wi th  respect to  
claims against the builder of the condomini- 
um. Plaintiffs, owners and inhabitants of 
housing units in  the condominium communi- 
t y  “Harmon Cove” in Secaucus, Kew Jer -  
sey, sued the developer, Hartz Mountain 
AssociaQs (Developer), and the unit owner 
associations, Harmon Cove I Condominium 
Association, Inc. (Association), and Harmon 
Cove Recreation hssociation, Inc. (Recrea- 
tion Association) (collectively t h e  Assocja- 

1. The trial court had not examined the defend- 
ants’ cenificates at the time of oral argument  
because t h y  were sribmirted shortly before the 

tions). The suit related to alleged defects 
in and a b u t  the u n i t s  and common areas 
and facilities and to  a settlement that the 
two associations were prepared to effectu- 
ate on behalf of all unit owners, including 
plaintiffs, with the Developcr. 

The plaintiffs, as individual u n i t  owncrs 
ant1 on behalf of others similarly situated, 
h a d  instituted the suit t)y filing a verified 
cornl)lnint and a n  order to s n o ~ c  cilusc, i n  
which the!. sought temporary restraints tn 
prevent consumrmt ion  of the sc t tkmen t  
t ,e t wee n the De\:e 1 ope r an (1 the Associ ;I- 
tions. Thc trial court dcnicd any tempo- 
m r y  restraints, signed an ordcr directing 
the parties to file briefs “as to the skinding 
of plaintiffs to bring this action” and  sct il 

date for a hearing on the standing issue. 
In addition to  thc briefs, the plaintiffs sub- 
mitted an affidavit of one u n i t  owner with 
copies of various documents including the 
maski- deed. Defendant Hartz Mountain 
also submittcd ;I ccrtifiwte of the director 
of its residential department with certain 
attachmcn ts and the defendant Association 
submitted a certified statement of its presi- 
dent wi th  certain attachments.’ The par- 
ties and the trial court considered the mat- 
ter  as if defendants had filed a motion for 
summary judgment on the ground tha t  
plaintiffs lacked standing to institute and 
maintain the action. 

The trial court dismissed the cornplaint 
against the Developer and permitted the 
defendants to consummate the settlement 
a t  their own risk. I t  suxained part  of one 
count of plaintiff’s complaint against the 
.4ssociations. 3 8 4  A*.J.Super. 450, 446 A.2d 
551 (Ch.Div.1981). Plaintiffs appealed and 
the Appellate Division affirmed. 184 K.J. 
Super. 442, 446 A.2d 547 (1982). We grant- 
ed plaintiffs’ petition for certification. 91 
N.J. 264, 450 A.2d 578 (1982). 

The complaint contained five counts. 
The first, second, third and fifth counts 
were directed solely against the Developer. 
Generally they asserted that  the Developer 

hearing. 
fore fiiing its written opimlon. 

I t  undoubredly considered them be- 
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had planned and built the condominium 
known as Harmon Cove I i n  Secaucus and 
had sold units W the five plaintiffs. They 
alleged tha t  the condominiums and the com- 
men elements had numerous defects and 
deficiencies, all attributable to the Develo1)- 
er, The complaint specified improper insu- 
lation of the inclividual units; inadequate 
caulking of uindows and doors; irnl)rol)cr 
heating system; inadequate dritlcwags a n d  
sound insulation; defects in  the marinii 
dock area,  sivimming ~)ouI,  and  t)oardwatk; 
and soil sctllement problcms throughou 1 
the entire development. I t  is important to 
note that ,  though most complaints in  lhesc 
counts pertained to tlic common elements 
and  areas, some rclatctl t o  the indiv idua l  
units. The trial court dismissed these four 
counts (first, second, third and f i f t h )  with 
prcjudicc. 

The  fourth count, directed solclg against 
the hssociations, alleged t h a t  settlcmcn t 
negotiations between the Association, the 
Recreation 4ssociation and the Developer 
with respect to claims arising from the de- 
sign and building of the “condominiums and 
the common elements” were near comple- 
tion. The trial court sustained tha t  par t  of 
the fourth count3  that  challenged the ac- 
tions taken by both Associations on proce- 
dural and substantive grounds and permit- 
ted the  plaintiffs to amend the complaint to 
express this clearly. This count, as subse- 
quently amended by plaintiffs, charged tha t  
the proposed settlement was unreasonable, 
unlawful, and inadequate, tha t  the Assmia- 
tions had breached their fiduciarv duties 
and responsibilities to plaintiffs, and tha t  
the Developer, which a t  one time properly 

2. The Association, composed of all unit owners, 
managed the condominium propertp. The Rec- 
reation Associatlon, also composed of all unit 
owners, managed the common recreation faclli- 
ties. 

3. The onginal fourth count also charged that 
the Associations had no authont)’ to settle the 
claims against the Developer 

4. The history of condominiums hzs been traced 
back to ancient Rome, Nore, “Land Without 
Earth--Condominium,” 15 U.Fla L.Rer* 203. 
205 (1962). tnobgi: t h s  has  O L , I I  urspurt~ ,  

controlled the Associations, had continued 
unlawfully to exercise control and influence 
over the Associations. Moreover, the plain- 
tiffs asserted tha t  tht: Associations and the 
Dcv I: lope r w c re sc Ltl i n g cl ai rns jm-tai n i ng 
to thc individu~il uniLs  i ~ s  well as the corn- 
mon elements. 

I 
The Lcgis1:iture r-ccognizctl ;I ncw form o l  

ownclrshilr of real ~ r ( i ~ ~ t j *  i n  c.naci+ing thc 
Condominium Act.‘ K.J.S.A. 46:8B-1 
through -3s. The Act rcquircs the tlcve101)- 
cr to cxecute and file a master deed de- 
scribing the l a n d ,  identifying the units, 
defining the common clemcnts, and provid- 
ing for- an association of unit owners. Thc 
contiominium property consists of the land 
and all improvements. A’.J.S.A. 46:8E-3(i). 
The individual contlominium ~ ~ ~ r c h x s s c r  
owns his unit together uvi lh  an undivided 
interest i n  common elemcnts. Each u n i t  is 
a separate parcel of real prol)crty which the 
owner may deal with “ in  the same manner 
as is otherwise permitted by law for any 
parcel of real property.” A’.J.S..4. 469B-4. 
The result is tha t  the unit owner, having a 
fee simple title. enjoys exclusive ownership 
of his individual apartment o r  u n i t ,  while 
retaining an undivided interest as a tenant  
i n  common i n  t he  common facilities and 
grounds used by all the residents. Kerr, 
“Condomi n i u m-Statu tory I mplemen ta- 
tion,” 38 St. Johns L.Rer.. 1, 2 (1963); Ber- 
ger, “Condominium: Shelter on a S ta tu to ry  
Foundation,“ 63 Colum.L.Rev. 9Si, 989 
(1963); l 5 A  Am.Jur.2d, Condominiums and 
Cooperative Apartments, $ 1. 

Berger, “Condominium: Shelter on a Statutoc. 
Foundation,” 63 Colum.L.Rer. 967. 9S7 n. 5 
(1963). Others contend that the concept can 
be traced back to the ancient Hebrews in the 
Fifth Centup’ B.C.. Kerr, “Condominium-Stat- 
utory lmplemeniation,” 38 Sr. Johns L.Re1.. 1, 3 
( 1  963); hate, “The FHA Condmunium,“ 9 1 
Ceo.Wash.L.Rev. 1014. 1015 (1563). Thcre i; 
recognition of t he  concept in common law. 
Coke on Littleton, quoted in Ball, “Division in 
Horizontal Strata of the Landscape Above the 
Surface,” 39 Yale L.J. 616, 6L1 (1930). 



The Act also provides that  the condomini- 
u m  will be administered arid managed by 
the  association. h'. J .  S. A. 4 6 :8B-3( b) ; 
46:8B-12. The business form of the associ- 
ation is unrestricted. h'.J.S.A. 46:8B-12. 
The  developer initially controls the associa- 
tion. When 25% of the units have been 
sold, the unit  owners are cntit1t.d to clcct a t  
least 2546 of the association's governing 
bod).. h',J.S.A. 46:8B-12.l(a). Thc u n i t  
Owners' authority is increased to  40% when 
half of the units have been sold. W h c n  the 
unjt  owners own 7596, they arc entitled to 
elect all the members of the govcrning 
bodj*. N.J.S.A. 46:8B-12.1(;1).5 Once tha t  
occurs, the developer is required to  "relin- 
y uish control of the association." A'.J.S.A. 

Thc association is charged with thc 
"maintenance, repair, replacement, cleaning 
and sanitation of the common elements." 
K.J.S.4. 46:8B-l4(a). The common ele- 
ments  are defined as follows: 

46 :8B-12.1( d) .  

"Common dements" means: 
( i )  the land described in the master 

deed; 
( i i )  as to  any improvement, the iounda- 

tions, structural  and bearing parts, sup- @ 
ports, main walls, roofs, basements, halls, 
corridors, lobbies, st..irways, elevators, 
entrances, exits and other means of ac- 
cess, excluding any specifically reserved 
or limited to  a particular unit or group of 
units; 

(iii) yards, gardens, walkways, parking 
areas and driveways, excluding any spe- 
cifical!y reserved or limited to  a pariizu- 
lar unit or group of units; 

(iv) portions of the land or any im- 
provement or appurtenance reserved ex- 
clusiveiy for the ma~agement ,  operation 

5 .  The developer can retain one representative 
on rne  governing body in certain circumstanc- 
es. 

Notwithstanding any of the provisions of 
subsection a of this section, the aeveioper 
snall be entitled to elecr a t  least one member 
of the governing board or other form of ad- 
ministration of an association as long as the 
developer holds for sale in the ordinary 
course of business one or more  nits in 3 

condominium operated b!' the assoc1aL.m. 
[h'.J.S.A. 46:8B-12.1(a) 3 

or maintenance of the common elements 
or of the condominium property; 

(v)  installations of all central services 
and utilities; 

(vi) all apparatus and installations exist- 
ing or intended for common use; 

(vii) all other elements of any improve- 
ment necessary or convenient trt thc C X -  

istencc, m:tnagcment, operation, main tv-  
n:lncc and  safety oI thc concloniiniurn 
prolcr ty  or normally in  Common usc; and 

(viii) such othcr elements a n d  facililics 
as are designated i n  the rnastcr dccd as 
common clemcnts. [N.J.S.A. 4G:8E-3(d) 3 

I t  should I ~ c l  noted that  under subsection 
(d)(viii) ;il.~ove, the common clerncnts mag 
Ijc expantled to include other "elements and 
facilities" tlcsipatetf in  the master deed. 
The association has a right of access to each 
unit  "as may be necessary for the mainte- 
nance, repair or replacemcnt of any com- 
mon elemcnts therein or accessible there- 
from." A:.J.S.A. 46:SE-15( b). 

The association is empowered to assess 
and collect funds f rom unit oLvners for com- 
mon expenses, t o  maintain accounting rec- 
ords, and to obtaifi inscrance against loss by 
f i re  or other casualtics damaging the com- 
mon elements and all structural  portions of 
the  condominium property. .h'.J.S.A. 
46:8B-l4(b), (d) and (gj. The s ta tute  au- 
thorizes the association to "enter into con- 
tracts,  bring suit and be sued." K.J.S.A. 
46:SB-15(a).6 KO unit  owner, except as an  
officer of the association, may bind the  
association. X.J.S.A. 46:8B--16(a). Xor 
mag a u n i i  owner "ijilii-zcc filr cjr p r l a r m  
any maintenance, repair, replacement, re- 
moval, alteration or modification of the 
co.mmon elements or any additions thereto, 
except through the association and its ofii- 

6. In this case the Association is a nonprofit 
corporation. As such it may, under the terms 
of N.J.5.A 1 5 : 1 4 b ) ,  "sue and be sued, com- 
plain and  defend in any  court" an)' action. 
Un1ncorpu;attd assx i2 t ions  consisting af SS\'  

en 0: more persons ma!' sue cr be s a d  .':I-! a,L:' 
civil action affecting [ the unincorporated asso- 
ciation's] common properr!', rights and IiabilL 
ties." h'.J.S.A. 2A:M-1. 
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cers.” N.J.S.A. 46:SB-18. I f  a unit owner 
fails to comply with the rules and regula- 
tions or any of the provisions in the master 
deed, he may be subject to a suit for injunc- 
tive relief by the association or by any other 
unit owner. N.J.S.A. 46:8B-lqb). 

I1 
All parties agree that  the clear import, 

express and implied, of the statutory 
scheme is that  the association may sue third 
parties for damages to the common ele- 
ments, collect the funds when successful, 
and apply the proceeds for repair of the 
property. The statutory provisions ernpow- 
ering the association to sue,  imposing the 
duty on it to repair, and authorizing it to 
charge and collect “common expenses,” ’ 
coupled with the prohibition against  a unit 
owner performing any such work on  com- 
mon elementq are compelling indicia that  
the association may institute legal action on 
behalf of the unit owners for damages to 
common elemencs caused by third persons. 

In  the absence of any statutory plan, we 
have acknowledged the standing of an asso- 
ciation of tenants in  an apartment  building 
to sue their landlord. Crescent Pk. Tenants 
Assoc. v. Realty Eq. Corp. of N.Y., 58 X.J.  
98, 275 A.2d 433 (1971). The plaintiff ten- 
a n t  association in Crescent Park was a non- 
profit organization composed of tenants of 
a high-rise luxury apartment building. I t  
charged t h  la.nrIlo~~;l u- i th  ressonslbilit.jr fu r  
defects in various parts of the common ele- 
ments, such as the air conditioning system, 
elevators, laundry rooms and swimming 
pool. The comFlaint was dismissed on the’ 
ground that  tna plaintiff had no standing. 
Justice Jacobs, writing on behalf of this 
Court, reversed. He observed tha t  the indi- 

7. Common expenses are  defined as “expenses 
for which the unit owners are proportionately 
liable, inciudin;: L u t  .lot limited to: 

( i )  all expenses of administration, mainte- 
nance, repair and replacement of the com- 
mon elements; 

(ii) expenses agreed upon as common by 
all urlit owncrs: and 

(iii) expenses deciared common by provi- 
sions of this act or by the master  deed or by 
the bylaws.” [N.J.S.A.  46:88-3(e) ] 

vidual tenants could have brought such a 
suit and that  by acting together their bar- 
gaining power was enhanced. Id. a t  108, 
275 A.2d 433. He noted that the complaint 
was 

“confined strictly to mat ters  of common 
interest and [did] not include any individ- 
ual grievance which might perhaps be 
dealt with more appropriately i n  a prc- 
cseding between the individual tenant  
and the landlord. So far  as common 
grievances are concerned they may readi- 
ly and indeed more appropriately be dealt 
with in a proceeding between the Associ- 
ation, on the one hand, and the landlord, 
on the other, thus incidentally avoiding 
the procedural burdens accompanyng 
multiple party litigation.” [ Id .  a t  109, 
275 A.2d 4333 

Justice Jacobs concluded that “it [was] dif- 
ficult to conceive of any policy considera- 
tion or any consideration of justice which 
would fairly preclude the Association Zrom 
maintaining, on behalf of its member ten- 
ants,  the present proceeding between itself 
as plaintiff and the landlord and its parent 
company as defendants.” Id. See, e.g., 
Piscacaway -4pt. Assoc. v.  Tp. o f  Pjscatz- 
way, 66 N.J. 106, 325 A.2d 608 (1974) (non- 
profit association or” apar tment  house own- 
ers maintained action). 

We find nothing in the legislative scheme 
g,: v 2 ;n i n 2 c,c nr! <jl ; I i  n i p:Ii:j. 
consideration; different from those ex- 
pressed in Crescent Park. Avoidance of a 
multiplicity of suits, economic savings inci- 
dent to one trial, elimination of contradict> 
ry adjudications, expedition in resolution of 
controversies, accomplishment of repairs, 
and the positive effect on judicial adminis- 

It has been held that an association by virtue 
o f  its assesswent power inzy incluc{e the litiga- 
tion costs as a common expense. S,e Margare 
Village Condominium Ass‘n, lnc. v. Wilfred. 
Inc., 350 So.2d 16, 17 (Fla.App.1977) (uphold- 
ing associatioq’s riqht t’l assess all owners ,  
including dEveloper, for l i t izatkn r->?erises, ir,- 
ciuding those of an action agaiiist deve!owr). 
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tration are supportive policy reasons.n 
Moreover, the financial burden on an indi- 
vidual owner may be so great and so dispro- 
portionate to his potential recovery that  he 
could not or would not proceed with litiga- 
tion. Other jurisdictions have also inter- 
preted their statutes governing condomini- 
ums to authorize u n i t  owner associations to 
sue with respect to claims pertaining to  
common  element^.^ 1000 Grandview Ass’n 
1‘. nit. WashinDon Associates, 230 P a S u -  
per. 365, 434 A 2 1  7% (Pa.Super.1981); 
Governors Grove Condominium Ass‘n, Inc. 
1’. Hill Development Corp., 35 Conn.Sup. 
199, 404 A.2d 131, 134 (Conn.Suj~r.Ct.1979); 
see also Avila South Condominium Ass’n 17. 

Kappa Corp., 347 So.2d 599, 6 0 7 4 9  (Fla. 
S~p.Ct .1979)~  in which the Florida Supreme 
Court  held tha t  the legislature did not have 
authority to empower the association to sue, 
but zccornplished the same effect by pro- 
mulgating a court rule. Contra, Deal \*. 999 
Lakeshore Ass’n, 579 P.2d 775, 777-78 (Nev. 
1978) (dictum); Friendly Village Cornrnuni- 
ty Ass’n, Inc. v. Silva & Hill Gonstr. Co.. 31 
Cal.App.3d 220, 22.5, 107 Cal.P,ptr. 123, 12C, 0 69 A.L.R.3d 1142, 1146 (1973). See general- 
ly Annot., “Standing to bring act  relating 
to real property of condominiums,” 72 
A.L.R.3d 314 (1976); Annot., “Proper part1 
plaintiff in action for injury to common 
areas of condominium development,” 69 
A.L.R.3d 1148 (1976); Note,  “Condominium 
Class Actions,” 48 Sc.Johns L.Rer.. 116& 
1180-81 (1974). 

I11 
I f ,  as we have held, the association may 

sue t o  protect the rights and interests of 
t h e  unit  owners in the common elemmts,  
does it have the exclusive right to maintain 
those actions? Obviously the unit owner 

8. The plaintiffs. though not addressing the  IS- 
sue squarely, have irnplicitl!* indicated tha t  the 
Legis1a:ure wodd  have no autiicntj’ to deter - 
r .me whether a s so~ ia t i~ i i s  w;uld h,  ve cl rlgirr 
to sue because this is “procedural” and  exclu. 
sively wth in  the jurisdiction of the Supreme 
Court. Winbew v. Sahsbuq‘,  5 h’.J. 240, 255, 
74 A.2d 406 (1950). It is not n t c e s s a v  for J> 
LO address thai  qucstion srr,Ce c ar, 1 1 ,  f l ~ l l  

agreement with the policy expressEd. 

has an interest i n  claims against the devel- 
oper arising out of damages to or defects in 
the common elements. However, the asso- 
ciation has k e n  charged with and delegat- 
ed the primary responsibility to protect 
thosc intcrcsk.  “The association . . . shall 
bc responsil~lc: for thc . . , maintenance, re- 
pair, rcpl:iccmcnt, cleaning, a n d  sanitation 
of the common elcmcnts.” A.J.S.A. 4G:8E- 
14.  So long as it carries out  thosc functions 
and duties, thc unit w n e r s  may not pursue 
individual claims for damages to or defects 
i n  the common elements p d i c a t c d  upon 
their tenant in  common interest. The C o n -  
dominium Act contemplates as much. The 
;tssoci;ition, not the individual u n i t  owner, 
may maintain and repair the common ele- 
ments. “ N o  u n i t  owner shall contract for 
or perform any maintenance, r e p i r ,  re- 
p lacemcn~,  removal, alteration or modifica- 
tion of the common elenients or any addi- 
tions thereto, except through the associa- 
tion and its officers.” K.J.S.A. 46:8B-18. 
Indeed the statute authorizes the associa- 
tion to  assess the membership to rzise those 
funds designated as “common expenses.” 
X.J.S.A. 46:8B3(e).  “A u n i t  owner [is], by 
acceptance of title . . . conclusively pre- 
sumed to have agreed to pay his proportion- 
ate share of common expenses.” N.J.S.A. 
46:8B-l7. 

[l] I t  would be impractical indeed to 
sanction lausuits by individual unit owners 
in which their damages would represent but  
2 ;ractiorl oL’ h e  r v h ~ i e .  i1 ::i,: i : J u : * , ~ ~ ~ ~ ~ j  

owner were permitted to prcsecute claims 
regarding common elements, any recovery 
equitably would have to be transmitted to  
the association to pzy for repairs and re- 
plzcements. A sensible reading of the s ta t -  
ute  leads to the conclusion that  such causes 

\ ,  

9. M a n v  condomntum statutes wpre rnndplpd 
after the Federal Housing Administration’s 
Model Statute for the  Credtiuii 3t P.parment 
Ownership, w h c h  aLknov:leukcs the  ni  nt o i  
t he  association LO sue on behalf of the unit 
owner. See 4 7 of FHA Model Statute repnnt- 
ed in Rohan and Reskin, 1 A Condormnium 1 auJ 
22 Practice Appendix B-.3 
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of action belong exclusively to the associa- 
tion, which, unlike the individual unit own- 
er ,  may apply the funds recovered on behalf 
of all the owners of the common elements. 
See W. Hyatt ,  Condominium and Home- 
owner Association Practice: Community 
Association Law 105 (1981), suggesting tha t  
only association be permitted to maintain 
action. 

[2] This is not to say that  a u n i t  owner 
may not act on a common element claim 
upon the association’s failure to do so. In 
tha t  event the u n i t  owner’s claim should be 
considered derivative in nature and the as- 
sociation must be named as a party. Rule 
4:32-5 would be applicable. That  Rule gov- 
erns actions “brought to enforce a second- 
ary right on the part  of one or more share- 
holders in an association, incorporated or 
unincorporated, because the association 
refuses to enforce rights which may proper- 
ly be asserted by it.” 

[2] The u n i t  owner ma.y also sue the 
developer on behalf of the association irre- 
spective of its governing board’s willingness 
to  sue during the period of time that the 
association remains under the control of the 
developer. The inherent conflict of interest 
is such that  the association would not be in 
a position to resolve conflicts with the de- 
veloper in  the absence of the approval of 
the unit owners, other than the developer.I0 
See Berman v. Gurwicz, 189 N.J.Super. S9, 
456 A.2d 1311 (Ch.Div.1981), zff’d o.b., 169 
N.J.Super. 49, 455 A2d 1289 (Xpp.Div.1983), 
certif. denied, - K.J. - (1983). 
I n  this situation the procedure of R. 
4 2 2 - 5  would aiso appear to be appropriate. 

The unit owner, of course, does have pri- 
mary rights to safeguard his interests in  the 
ii~’;,; he owns. N.J.S.A. 48:SB-4.11 The 
physical extent oi‘ that property depends 

10. h similar concern about overreaching by the 
developer led the Legislature to establish a re+ 
buttable presumption of unconsciooability of 
leases not executed by represenratives of con- 
c!cniniur;l unit owner; dKher thhil t h e  deveiop- 
c.-. X.J.S.A. 46:88-32(a). Rebuttable pre- 
sumptions of unconscionability also apply t o  
numerous provisions that  may be found in 

upon what has been included in the common 
elements. This may be ascertained by ex- 
amination of the statutory definition and 
the master deed. Moreover, defective con- 
ditions in the common elements may also 
result in  injury to the unit owner and dam- 
ages to his personal property and the unit. 
For example, a faulty roof may result in  
personal property damage in the unit. The 
u 2 i t  owner’s right to maintain an action for 
compensation for that  loss against  the 
wrongdoer is not extinguished or abridged 
by the association’s exclusive right to seek 
compensation for damage to the common 
element. 

[4] Further,  the association’s primary 
right to  sue does not diminish a n y  claim 
that  the u n i t  owner may have against  the 
association. The association’s board of di- 
rectors, trustees or other governing body 
have a fiduciary relationship to the unit 
owners, comparable to the obligation that  a 
board of directors of a ccrporation owes to 
ILS stockho;ders. r i m  sf the governing 
body should be properly authorized. Fraud,  
self-dealing or unconscionable conduct a t  
the very least should be subject to  exposure 
and relief. See, e.g., Papalexiou v. Tower 
West Condommiurn, 167 hr.J.Super. 516, 
327, 401 A.2d 480 (Ch.Div.1979); Ryan v. 
Baptiste, 565 S. W.2d 196, 198 (Mo.Ct.9pp. 
1976); Hidden Harbour Estates, Inc. v. 
Norman, 309 So2d 180 152 (FI; n.3 ,4:~ 
I t iTS ) .  

I v 
O u r  attention must, next 5.. directed ig 

the applicaiion of the stated principles to 
the facts of this case. Beginning with the 
election of Yovember 10, 1917, Hartz  Moun- 
tain selected oillJ* one of nine of the Associ- 
aLion’s board of directors. Further .  the De- 

“leases involvmg condominium property, in- 
cluding . . . recreational or other c o r n o n  f a d +  
ities or areas.” hr.J,s.A. 46:8B-32. 

1 1 .  This is expiesslV rtcogizized in t h e  ,nstar.t 
case in the Association’s by-laws. Art. 6, 3, 
p. 75. 
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veloper had no directors on the board of the 
Recreation Association af ter  October 19, 
1978. In January 1978 the Association's 
board of directors designated B Legal Ac- 
tion Committee chaired by Sidney Sillcr, a 
plaintiff in  this case, to investigate claims 
against  the Developer relating to (a) con- 
struction and design and (b)  misreprescnta- 
tion or fraud. This Committee reported to 
the Board of Directors in  June 1978 tha t  
major deficiencies attributable to thc DC- 
veloper involved heat, air conditioning and 
insulation; noise, leaks and erosion; and 
inadequate parking, clubhousc, swimming 
and marina facilities. There were also 
questions concerning shrubbery and foliagc. 
The Committee recommentled e n g a p n g  a n  
attorney, who later became plaintiffs' nttor- 
ney i n  this action, to institute the necessary 
litigation. The board of directors adopted 
this recommendation, but shortly thcreaftcr 
the board rescinded Ihe action engaging 
tha t  attorney and instead utilized the h s s o -  
ciation's general counsel in  its negotiations 
with the Developer. 

[5, 61 A settlement wa? negotiated pro- 
viding for t h e  Developer t u  pay $400,000 to  
the Association and Recreation Association 
and for the Developer to receive a general 
release except for "repair and replacement" 
of underground utility breaks on tha t  par t  
of the common elements known as Sea Isle 
for a period of three years. Insofar as the 
claims and general release are confined to  
the common areas and facilities, we agree 
with the trial court and the Appellate Divi- 
sion tha t  the 4voc;ation hzd euc!usive 
standing to rnaiptair, the xtiTrh. We also 
agree wi th  the trial court and the Appellate 
Division that plaintiffs are entitled to pro- 
ceed under the f o ~ r t h  ccur.t c f  the com- 
plaint against t he  Association and Recrea- 
tion Association because of allegedly 
wrongful actions taken by their resnective 
boards of directors. 

?laintiffs BS ~ r l t  C J - I , C ! S  may r i k o  
continue with their individual causes of ac- 
tions based upon damages to their individu- 
al units. Their corl-iplaint rdc : i rcd  to such 
damages. The C O M ~ C ~ I I  e l m w i b  as def ineil 

0 

@ 

[ T I  

* 

in  the s ta tute ,  K.J.S.A. 46:SB-3(d), and in 
the master deed, do not include certain 
itcms peculiar to  the individual units, such 
as dwrs and windows that open from a 
unit. The Associations cannot preclude 
plaintiffs from pursuing these claims. 
Each plaintiff should Ix prepared a t  the 
1)rctri;il confcrcncc to itemize thesc individ- 
ual unit owner claims. Wc  do not Iiitss 
ulwti the propriety of thc cI:m action, an 
issuc which is not IJeforC: us. 

The judgment of thc Alqwllatc: Division is 
affirmed in ],art and reversed in  part. The 
CRUSH is rcmantietl for trial, costs to abide 
the event. 

For affirmamc in p i r l ;  

and rcmantlrncnt -Chid 
ENTZ, and Justices 
SCHREIBEK, POLLOCK, 
GARIEALDI-4.  

Opposed -None. 

reversal in part 
Justice WIL- 
CLIFFORD, 

O'HERN and 

93 N.J. 384 

GLOUCESTER COUNTY WELFARE 
BOARD, Respondent, 

Y .  

STATE of New Jersev CTVIT, SERVCE 
C 0 h4 SSI 0 y, -4 p p e! 1 ant .  

Supreme Court of h:ew Jersey. 
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JQb applicznt ~ h o  C C : J ! ~  :lot szti.':, 
prescr:bed educationpl roquiroments sourht  
t d  substi tute oth3r ecL-,atjc:,,,l 7 jL: ; f iC--  

tions. The Superior Court, 4ppellate Divi- 
sion, held tha t  actions of the Civil Service 
Commission i n  refuFi1;g zdch s i i b ' i  :uij;ti 
were unreasonaule. U i i  cert,iicatrun t~ the  

I3  
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P e t i t i o n e r ,  

'J . 
! D I V I S I O N  O F  FLORIDA L A N D  S A L E S ,  
:coNDoMINIU! . IS  AIJO MOBILE HOMES, 
,et a l .  I 
I 

R e s p o n d e n t s .  
/ -  

I 

I 
lo€ B u s i n e s s  R e g u l z t i o n ,  p u r s u a n t  to S e c t i o n s  1 2 0 . 5 9  a n d  120.565, 

( F l o r i d a  S t a t u t e s ,  f o l l o w i n g  a review of t h e  r e c o r d  a n d  t h e  

iXecornmcnded O r d e r  e n t e r e d  i n  t h i s  cause by  H e a r i n g  O f f i c e r  Michael  

I P a r r i s h ,  D i v i s i o n  of  AdministrEtive'Heerin4s, on A p r i l  9 ,  1 9 8 6 .  

I exceptions to t h e  Recommended O r d e r  w h i c h  e x c e p t i o n s  have b e e n  
\ 
I ; c o n s i d e r e d  a n d  r u l e d  upon to t h e  e x t e n t  p e r m i t t e d  u n d e r  a p p l i c a b l e  

; r u l e s .  S i n c e ,  i n  acco rdance  w i t h  R u l e  28-5.40.4,  F l o r i d a  A d m i n i s -  

! t r a t i v e  C o d e ,  parties may o n l y  f i l e  e x c e p t i o n s  ' to t h e  F i n d i n g s  of 
I 
IFact  c o n t a i n e d  i n  a R e c o r m e n d e d  O r d e r ,  those e x c e p t i o n s  c o n c e r n i n g  

. ; t h e  C o n c l u s i o n s  of L a w  c o n t a i n e d  i n  t h e  Recommended O r d e r  w i l l  n o t  

i 
I 
I 

2 .  B o t h  t h e  P e t i t i o n e r  A r n o l d  B e l k i n  a n d  I n t e r v e v o r s  f i l e d  , 
!ii ' 

I 
' I  
' I  

I 
! 

1 DECLARATORY STATEMENT 
I 

1. T h i s  O r d e r  i s  e n t e r e d  b y  t h e  D i r e c t o r  of t h e  D i v i s i o n  
I 
/of F l o r i d a  L a n d  S a l e s ,  C o n d o m i n i u m s  a n d  Mobile Homes, D e p a r t m e n t  

i 

v c n o r z  m a y  bc r e g a r d e d  as a s i n g l e  e n t i t y . "  Joint I n t e r v e n o r s  

t i avc  E n i l c c l  to e x p l a i n  t h c i r  objcctionn t o  t h i s  stntcmcnt, but 
- .  

I 



considercd t o  hc n s i n g l e  e n t i t y  f o r  p u r p o s e s  of t h i s  

; , p r o c e e d i n g .  F i r s t ,  t h e  p a r t n e r s h i p s ,  i n  two b u l k  purchases, 

; i c o l l e c t i v e l y  p u r c h a s e d  tkicir r e s p e c t i v e  c o n d o m i n i u r n  u n i t s .  

; , a c t e d  c o l l e c t i v e l y  i n  t h e  t u r n o v e r  e l e c t i o n  h e l d  i n  J u l y  of 1984, 
1 ,  

~ ' s~ !cn  t h a t  2 1 1  v o t i n g  i n t e r e s t s  o f  a l l  p a r t n e r s h i p s  were voted 

; ' ; o i n t l y .  ( T .  2 0 4 ) .  T h i r d l y ,  c a c h  p a r t n e r s h i p  h a s  a t  l e a s t  

, s e v e r a l  g e n e r a l  p a r t n e r s  i n  conmion, ( T .  1 7 5 - 1 0 2 ,  2 4 9 1 ,  each  h a s  

' I  

1 :  

, ; e n t e r e d  i n t o  t h e  m a n a g e m e n t  contract w i t h  the closely r e l a t e d  
I 

rnnnaqcrnent  carzqany ( 7 ' .  2 i l ) ,  a n d  t h e  b u s i n e s s  a c t i v i t i e s  a n d  

b u s i n e s s  m o t i v e s  of cacti J o i n t  I n t e r v e n o r  a r e  i d e n t i c a l .  ( T .  

218-219, 2 4 5 ) .  A c c o i d i n g l y ,  t h i s  e x c e p t i o n  is o v e r r u l e d .  

! I  

4 .  Mr. B e l k i n  o b j e c t s  t o  p a r a g r a p h  1 o f  t h e  F i n d i n g s  of 



11,711 was 3 general .  partner i n  c u m u l a t i v e  a n d  n o t  essentially 

relevant t o  t h e  legal issues p r e s e n t e d ,  M t .  Belkin's objecti 

ov e c r u 1. ed . 
i s  

6 .  Mr .  a r l k i n  n e x t  t a k c s  e x c i ? t i o n  w i t h  p ~ ~ ~ g e a p h  2' :  r 3 E  

t h e  F i n d i n g s  of F a c t  w h i c h  d e t e r m i n e s  t h a t  t h e  l i m i t e d  p a r t n e r -  

s h i p s  employed Ha3 1 i - l a n a g e m e n t  Company a n d  t h a t  t h e  r e n t a l  o f f i c e  

, u s e d  by t h e  m a n a g e r n e n t  company c o n s i s t s  of a u n i t  owned by one 0:' 

1 
' t h e  l i m i t e d  p a r t n e r s h i p s .  I4r. R e l k i n ' s  e x c e p t i o n  n o t e s  t h a t  t h e  

: u n i t  u s e d  a s  t h e  r e n t a l  o f f i c e - i s  a c o n d o m i n i u m  u n i t  i n  a r e s i -  

j c j c n t i a l  condoiiiinium. S i n c e  i t  w a s  s p e c i f i c a l l y  f o u n d  i n  F a c t  No. 

111 o f  t h e  Recommended O r d e r  t h a t  t h e  condominidm is a r e s i d e n t i a l  
I 

i 

i 

! 

/ c o n d o m i n i u m ,  it f o l l o v s  t h a t  t h e  u n i t  u s e d  ' a s  a r e n t a l  oEfice i s  a 

j r e s i d e n t i a i  u n i t .  A c c o r d i n g l y ,  t h i s  exception i s  o v e r r u l e d .  

! 7 .  Flr. B e l k i n  n e x t  t a k e s  e x c e p t i o n  t o  F i n d i n g  of FzCt No. i 
"3.3 t h a t  t h e  J o i n t  I n t e r v e n o r s ,  in v o t i n g  a t  a s s o c i a t i o n  m e e t i n g s ,  I (  
' / h a v e  n e v e r  t h o u g h t  or a c t e d  o n  t h e  u n d e r s t a n d i n g  t h a t  t h e y  were 

1 i d e v e l o p e i . s .  T h e  e x c e p t i o n  w h i c h  s t a t e s  t h a t  J o i n t  I n t e r v e n o r s  

( ! a c t e d  8 5  d e v e l o p e r s  is r e j e c t e d  2 5  i r r e l e v a n t  a n d  i s  o v e r r u l e d .  

~ ! S i z i l ~ r l y ,  F i n d i n g  of F a c t  N o .  3 4  w h i c h  provides t h a t  I n ' t e r v e n o r s  
1 

/ ; h o d  n e v e r  t h o u g h t  or a c t e d  on the u n d e r s t z n d i n g  that t h e y  were 

j i d e v e ? o g e r s  is also i r r e l e v a n t .  
l j  

8. F i n a l l y ,  i-lr. R e l k i n  take5 e x c e p t i o n  t o  t h e  F i n d i n g  of  

; ; P a c t  c o n t a i n e d  i n  p a r a g r a p h  37 w h i c h  p r o v i d e s  t h a t  a s u b s t a n t i a l  
i t  
" n u m b e r  of F u r c h a s e r s  of F l o r i d a  c o n d o m i n i u m  u n i t s  a r e  

I , n o n - r e s i d e n t s  o f  F l o r i d z ,  a n d  w h i c h  f u r t h e r  p r o v i d e s  t h a t  a 

I 1  

/ I  

j '  

Z u S s t a n t i z l  n u m b e r  of p u r c h a s e r s  of c o n d o m i n i u m  u n i t s  i n t e n d  t o  



9 .  T h e  Findings of Fact contained in t h e  Recommended Order  

a r e  hereby  a d o p t e d , * a s  a r e  t h e  Conclusions of  Law numbered 1 

t h r o u g h  5 .  Conclusions of L a w  number G t h rouqh  9, a s  w e l l  a s  t h a t  

!m-ti~)r. O F  t h e  R e c a n m ? n d z t j o n  v t l i c h  e x p v e s s n s  thP conclusion t h a t  

I n t e r v e n o r s  a r e  entitled t o  control t h e  association, a r e  r e j e c t e d .  

T h a t  portion O E  the Recommended Order a d o p t e d  in this F i n a l  Order 

1 s  a s  fqllows: 

" R E COP? M E N D E D OR D F, R 

P u r s u a n t  to notice, a formal hearing was conducted i n  t h i s  

c J se  on December 5 ,  1985, i n  Miami, Florida, before Michael M. 

Patrish, a d u l y  designated n e a r i n g  Officer of the Division o f  

Administrative Hearinqs 

represented a s  follows: 

FOR P E T I T I O N E R :  

FOR DIVISION: 

FOR INTERVENORS : 

A t  the hearing the p a r t i e s  were 

Mr. A r n o l d  Belkin, pro s e  
Apa rtmen t 9 12 
210  - 1 7 4  S t y e e t  
M i a m i ,  Florida 33160 

Thomas A'.  ell; Esquire 
Deputy G e n e r a l  Counsel 
Department of Business Regulation 
7 2 5  S o u t h .  Bronough Street '., 
T a l l a h a s s e e ,  Florida 3 2 3 0 1  

Joseph D. ~ o l t o n ,  Esquire 
Stephen Gillman, Esquire 
SHUTTS & BOWEN 
1500 Edward B a l l  Bui\ding 
Miami Center 
100 Chopin P l a z a  
Miami, F l o r i d a  33131 

BACKGROUND A N D  ISSUES 

On or about A u g u s t  13, 1984, Mr. Arnold Belkin petitioned 

the Division of Florida L a n d  Sales, Condominiums and Mobile Homes ' 

E O K  t h e  issuance of a d e c l a r a t o r y  statement. Thereafter, on 

r k t o b c r  2, 1 9 D 4 ,  a Joint: b lo t i on  to ~ntervenc and Request f o r  

Public i i e a r i n g  was filcd w i t h  t h a t  agency by certain limited 

~ ~ ~ r t t r c r s l i i p s  thnr o w n  units i n  thc condominium b u i l d i n g  t h a t  was 

, I . l > r '  si~l))c:rf o f  Mr. I3vlkin':; petition. 

j I n t e r v c n c  was g r a n t e d  by o r d e r  rendered by t h e  Division Director 
I 

I 
' f  : i c t i i n l  c l i : ; p u t c n ,  t h r :  m,tt:t:r:r w:~:; r e f e r r e d  to  t h c  Division of 

~ ~ ~ l i i i i i i i : . , ~ ~ ~ ~ i v ~  1,Icarincyz r n r  n f o r m a l  h o n r i n g .  

The J o i n t  Motion to 

actubei. 2 2 ,  1984. Thereafter, d u e  to e x i s t e n c e  of posoible 

I 
I 
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[ ; t o r y  s t a t e m e n t  may be s u m m a r i z e d  a s  follows: 
I I  

1. W h e t h e r  t h e  l i m i t e d  p a r t n e r s h i p s  t h a t  ! .  I 

1 
I ' t h e  f o r r n u l z t i o n  oE t h i s  Recommended O r d e r ,  1 h a v e  g i v e n  c a r e f u l  

Iconsideration to a l l  of t h e  p o s t - h e a r i n g  d o c u m e n t s  s u b m i t t e d  by 

I 

u l t i m a t e l y  b e c a r r e  t h e  J o i n t  I n t e r v e n o r s  i n  
L i i . ~  ca;';. C ~ I ~ L ~ ~ ~ E L ' ?  c3 d t . ~ f : l b ~ t r  2 5  d e f . i i l r J  
by  S e c t i o n  718.103(14), F l o r i d a  Statutes; 

2 .  W h e t h e r  t h e  alleged use by H a l l  
M a n a g e m e n t  Company o f  a c o n d o m i n i u m  u n i t  
a s  a r e n t a l  o f f i c p  c o n s t i t u t e s  a violation 
o f  c e r t a i n  portions o f  t h e  declaration ~f 
c o n d o m i n i u m ;  a n d  

3 .  I f  t h e  J o i n t  I n t e r v e n o r s  a r e  d e t e r m i n e d  
t o  c o n s t i t u t e  a S U C C ~ S S . ~ ~  developer, w h e t h e r  
t h e y  a r e  e n t i t l e d  t o  c o n t r o l  t h e  board  o f  
a d m i n i s t r a t i o n  of t h e - c o n d o m i n i u m  a s s o c i a t i o n  
p u r s u a n t  t o  S e c t i o n  7 1 8 . 3 0 1 ,  F l o r i d a  S t a t u t e s .  



I 
I 
I 5. T h e  n u m b e r  o f  u n i t s  s o  

' : ,+ , te r ' , , :+ r i~ rs ,  z s  E- t j 1 O r . y .  2 C r J n r r n  

' 1 i m i t e d  p a r t n e r s h i p s  and the four 
. .  

I 
i a s s o c i a t i o n .  
I 

4 .  T h e  joint i n t e r v e n o r s  c o n s i s t  of t h e  SIX M i c h i g a n  

T e x a s  l i m i t e d  p a r t n e r s h i p s .  

p u r c h a s e d  g i v e s  t h e  j o i n t  

I 6 .  T h e  a s s o c i a t i o n  i s  c o n t r o l l e d  by t h e  j o i n t  i n t e r v e n o r s ,  I 
i - :ho  t?le3:t'.3 t ' . v r ,  of t h r t  t h r e e  directors of L!IE associ?tior,. 
~ 

I 
I 

I 7 .  T h e  a s s o c i a t i o n  ! ] i red H a l l  t t a n a g e r n e n t  Cornpzny, K e n t  
1 
ISecurity S e r v i c e s ,  I n c . ,  a n d  a n  unnamed c l e a n i n g  c o m p a n y .  

o t h e r  officers o f  H a l l  M a n a g e m e n t  Company a r e  C r a i g  Hall, 

8 .  Records  of t h e  S e c r e t a r y  of S t a t e  r e v e a l  t h a t  among 
1 
! P r e s i d e n t  a n d  D i r e c t o r ,  a n d  C h r i s t i n e  E r d o d y ,  V i c e - P r e s i d e n t .  

9 .  T h e  recor.ds of t h e  S e c r e t a r y  o f  S t a t e  r e v e a l  n o  e n t i t y  i 

! ! k n o w n  a s  t h e  t i a l l  Real  E s t a t e  Group. 

1 0 .  T h e  p u b l i c  records oE D a d e  C o u n t y ,  F l o r i d a ,  reveal no ! 

i f i c t i t i o u s  name z f f i d a v i t  f o r  a n y  e n t i t y  t r a d i n g  a s  t h e  H a l l  Rea l  

! I  E s t a t o  G r o u p .  

I! 
l ; C o n d o m i n i u n s  a n d  : . l o b i l e  Homes r e f l e c t  t h a t  W i n s t o n  Tower 's  6 0 0  is a 
!I 
' I  r e s i d e n t i a l  c o n d o m i n i u r n ,  l o c a t e 6  i n  Dade Ccrl i r lLy,  ! - l . C , r i d d .  

' I  

!! 

I '  

I i  

i ,  

11. T h e  r eco rds  of t h e  D i v i s i o n  o f  F l o r i d a  L a n d  S a l e s ,  

1 2 .  T h e  j o i n t  i n t e r v e n o r s  a r e  n o t  now o f f e r i n g  a n d  h a v e  ! ;  

I (  
I I  

\ ! n o t  e v e r  offered c o n d o m i n i u m  u n i t s  f o r  s a l e .  

j l  
\ : n o t  e v e r  o f f e r e d  c o n d o m i n i u m  units for.lcase f o r  p e r i o d s  i n  e x c e s s  

! , :o f  f i v e  y e a r s .  
I 1  
! 1 4 .  w i n s t o n  Towers 6 0 0  C o n d o m i n i u m  A s s o c i a t i o n ,  I n c . ,  is 

1 3 .  T h e  j o i n t  i n t e r v e n o r s  zre n o t  n o w  o f f e r i n g  a n d  h a v e  
/ I  

! . t h e  n o n - p r o f i t , c o n d o m i n i u m  zssociation e s t a b l i s h e d  t o  m a i n t a i n  a n d  
! 1 ,  opt: r 2 t r: t 1> e condom i n i urn.  

; I  
I I  
j i  1 5 .  I n  J u l y ,  1904. J r n c c t i n g  of t h c  c o n d o m i n i u m  P S s o c i a -  

;If: i o n  was l i~.: ld upon ins t r i ic t ionr ;  of t h e  dcvclopcr, W i n s t o n  C a p i t a l ,  
j :  
) I  

( 1  1 6 .  Winston C a p i t a l ,  I n c . ,  s c h c d u l c d  a n d  h e l d  t h e  

i '  

- 1 I \  r: . 



* I  I 

I 

i I 17. Joint intervcnors, collectively, o w n  more than 5 0  per  
I 

professional mandgement SG a s  to p r o t e c t  and enhance t h e  condo- 

n i n i u r c  p r o j e c t .  i I 

llcent [sic] of the units i n  t h e  condominium. 

18. J o i n t  intervenors, a s  developers, did not turn over /i 



. . .  . , 

a 
2 7 .  T h e  limited p a r t n e r s h i p s ,  while in control of t h e  

a s s o c i a t i o n ,  employed  f l a l l  Management Company, p u r s u a n t  t o  

c o n t r a c t ,  

~ j y  tire l i ~ n i ~ c ~  p a z i n e i ; ; . i L : s .  ' ~ n c  r * . : i i r ~ i  r , t . f lc r .  u s v j  k,;- r i l e  

m a n a g e m e n t  c o m p a n y  c o n s i s t s  o f  a u n i t  owned by one o€ t h e  limited 

o a r t n e r s h i p s .  

to m a n a g e  t h e  c o n d o m i n i u m  a n d .  t o  l e a s e  t h e  u n i t s  owned 

, - .  
C G .  I h c  C C I I L L - a a ,  z & x : : - :  -:.?,l;' :-cr,l j : -c  C ! . ? t  !?311 

: \ a n a g e m c n t  Company a t t e m p t  t o  l e a s e  t h o s e  c o n d o n i i n i u n i  u n i t s  owned 

by t h e  l i m i t e d  p a r t n e r s h i p s .  - 

29. T h e  l i m i t e d  p a r t n e r s h i p s  h a v e  n o  income p r o d u c i n g  

r n e c h a n i s m  o t h e r  t h a n  t h e  d i s p o s i t i o n  of c o n d o m i n i u m  u n i t s  owned by 

t h e  l i m i t e d  p a r t n e r s h i p s  p u r s u a n t  t o  t h e  c o n t r a c t  w i t h  t h e  H a l l  

Yai lagcment  Company.  

3 0 .  A r e g u l a r ,  normal, a n d  common a c t i v i t y  o f  e a c h  of t h e  

ten l i m i t e d  p a r t n e r s h i p s  is t o  o f f e r  t o  l e a s e  a n d  t o  e n t e r  i n t o  

l e a s e s  of t h e  c o n d o m i n i u m  u n i t s  o w n e d  by t h e  l i m i t e d  p a r t n e r -  

s h i p s .  T h e y  t y p i c a l l y  e n g a g e -  i n  t h i s  a c t i v i t y  t h r o u g h  t h e i r  

a g e n t ,  t h e  H a l l  M a n a g e m e n t  Company. 

31. None of t h e  t e n  l i m i t e d  p a r t n e r s h i p s  h a v e  e v k r  o fEe rcd  

a n y  of t h e i r  u n i t s  f o r  s a l e .  None o t  t n e  ten l i m i t e d  p a r L n e r s t i p s  

h a v e  e v e r  offered a n y  of t h e i r  c o n d o m i n i u r n  u n i t s  f o r  l e a s e s  i n  

, e x c e s s  of f i v e  years. U l t i m a t e l y ,  a l l  of t h e  t f rn  l i m i t e d  p a r t n e r -  

I s h i p s  i n t e n d  t o  sell a l l  of  t h e i r  condominium u n i t s .  
I 
i 3 2 .  T h e r e  i s  no r e l a t i o n s h i p  o r  a f f i l i a t i o n  b e t w e e n  t h e  
! 
, c r e a t o r / d e v e l o p e r ,  Winston C a p i t a l ,  I n c . ,  a n d  a n y  o f  t h e  j o i n t  
I 
ji n t e r v c n o r s .  

; p a r t n e r s h i p .  

I l n t c r v c n o r : ;  I I J V L .  s coininoii p~1rpo::c , c a c h  h a c  a t  least s c v c r a l  

~ 

3 3 .  E a c h  of  t h e  )oink i n t e r v e n o r s  i s  a s e p a r a t e  l i m i t e d  I 
However ,  d u e  to t h e  facts t h a t  each  of t h e  j o i n t  

I .  

I 

' r rcral  p ~ r t n c r : ;  i n  common, c n c h  h a s  cn te rcd  i n t o  a r n a n s g c m c n t  

I c o n t r a c t  ui1:ti L1 closcly t c l n t c t l  irianngcrncnt: company, a n d  c a c h  h a s  

! 41c tcd  i n  c o i i c c r t  w i t l i  t h e  o t h e r 3  i n  p r i o r  r n s t t c r r ;  c o n c e r n i n g  t hc  

, c o n d o m i n i u r n  facility a n d  t h c  a s s o c i a t i o n ,  fo r  a l l  p r a c t i c a l  

purpose:; r c l c v s n t  t o  t h i s  c a s e ,  t h e  j o i n t  i n t e r v e n o r s  m a y  bc: 

rc9JrdQd a s  ;J, s i n g l e  e n t i t y *  T h i s  i s  t r u e  c v c n  t h o u g h  thcre  is n o  

PL 
I 

a g r c c m c n t  o r  c o n t r a c t  b e t w c c n  t h e  j o i n t  i n t e r v e n o r s  r e q u i r i n g  them 
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;o a c t  c o l l e c t i v e l y  i n  a n y  matter involviny o r  a f f e c t i n g  t h c i r  

Jot" i n  c o n d o i n i n i u m  a s s o c i a t i o n  m a t t e r s  a t  W i n s t o n  Towcts 600  

' o n d o m i n i u r n .  

3.1. 1n a l i  t r i e  a c t i r j r ~ s  u l  L t t 8 2  j r ~ i : ; : .  i n . . t r ' 3 ~ 1 : ~ t ~  I r ,  v c t i r , c j  

t h e i r  i n t e r e s t s  a t  a s s o c i a t i o n  m e e t i n g s ,  t h e y  h a v e  n e v e r  t h o u g h t  

31: a c t e d  on t h e  u n d e r s t a n d i n g  t h a t  t h e  joint i n t e r v e n o r s  were 
, I  

j e v E l o p e r s  ~i lilt ~ ~ , ~ ~ < i i , ~ i , + ' J ~ , .  

3 5 .  T h e  u n i t  owners o t h e r  t h a n  t h e  j o i n t  i n t e r v e n o r s  h a v e  

s e l e c t e d  o n e - t h i r d  o f  t h e  Board of Directors  of t h e  A s s o c i a t i o n .  

3 6 ,  T h e  r i i ; b 8 t  t3  v o t e  f o r  a - m a j ~ r i t y  of t h e  b o a r d  of 

d i r e c t o r s  o f  t h e  c o n d o m i n i u m  a s s o c i a t i o n  is  a s i g n i f i c a n t  a n d  

v a l u a b l e  r i g h t  w h i c h  t h e  j o i n t  i n t e r v e n o r s  believed t h e y  would b e  

e n t i t l e 2  20 upon ?archasing a m a j o r i t y  of  t h e  units i n  t h e  

c o n d o m i n i u m .  

c o n d o m  

nunbe r 

condom 

3 7 .  A s u b s t a n t i a l  n u m b e r  of t h e  p u r c h a s e r s  of F l o r  d a  

n i u m  u n i t s  a r e  n o n - r e s i d e n t s  of F l o r i d a .  h s u b s t a n  ial 

o f  p u r c h a s e r s  of c o n d o m i n i u m  u n i t s  i n t e n d  t o  r e n t  t h e i r  

n i u m s  u n d e r  l e a s e s  w i t h  a d u r a t i o n  o f  two y e a r s  or less. 

CONCLUSIONS O F  L A W ,  

B a s e d  o n  t h e  f o r e g o i n g  E i n 6 i n g s  of f a c t  and  o n  t h e  

e p p l i c a b l e  l e g a l  principles, I m a k e  t h e  f o l l o w i n g  c o n c l u s i o n s  o f  

l a w .  

1. T h e  D i v i s i o n  of A d m i n i s t r a t i v e  H e a r i n g s  has j u r i s d i c -  

t i o n  over t h e  patties t o  a n d  t h e  s u b j e c t  m a t t e r  of t h i s  c a s e .  

2 .  T h e  i n i t i a l  legal i s s u e  t o  be r e s o l v e d  i s  w h e t h e r  the  

j o i n t  i n t e r v e n o r s ,  c o n s i s t i n g  of t e n  l i m i t e d  p a r t n e r s h i p s  o w n i n g  

c o n d o m i n i u m  u n i t s ,  c o n s t i t u t e  a d e v e l o p e r  or d e v c l o p c r s  a s  defincd 

b y  ~ t a t u t c .  The t l p p l i c a b l c  s t a t u t o r y  p r o v i s i o n ,  S e c t i o n  7 1 8 . 1 0 3  

( 1 4 1 ,  F l o r i d a  S t t l t u t c ~ ,  r cndn  ; IS E o l l o w o  i n  p e r t i n e n t  p a r t :  

I "Dcvc1oprlc" m e a n s  a p e r s o n  who c r e a t e s  a 
c o n d o n i n i u m  or o f f c c r ,  c o n d o m i n i u m  parccln 
f o r  s a l e  o r  lease i n  t h e  o r d i n a r y  c o u r s e  o f  
b u s i n c n s ,  but docs n o t  i n c l u d e  a n  owner or 
Ic r ; r .cc  0 5  a c o n d o m i n i u m  o r  cooperative u n i t  
w h o  h a s  a c q u i r e d  h i s  u n i t :  f o r  h i s  own 
occupancy. ... 



. .  
* . '  

3 .  Upon c o n s i d e r a t i o n  oE t h e  statutory c l v f i n i t i o n  3 c t  

3 b o v e ,  i t  is e v i d e n t  t h a t  the L e g i s l a t u r e ' s t a t u t o r i l y  c o n t e m p l a t e d  

t h e  existence of two c las ses  of persons w h i c h  constitute a 

;* : " -  ; i )  : ;,prz>r  i.:':~, t:-ec::?r 2 r?!i:?.-::. . ! \ : i ?  or ? i . ? - e ~ t i n ?  

j e v e l o p e r ,  a n d  ( 2 )  a p e r s o n  who o f f e r s  u n i t s  f o r  s a l e  o r  l e a s e  i n  

t h e  o r d i n a r y  c o u r s e  of b u s i n e s s ,  or  a successor  d e v e l o p e r .  T h e  

:I &- 1 '; 1 !- =. L. ! :-, 7 c L- i 7 i r i ,? 1 

ci:~\,:uu:;1y , i ~ n ~ i : i , : < j  8 5  b ? i i * , { : : . ~ r ' ,  C a : , : ? : - ,  Iqc .  Si . icc :  r.n e ~ j j 3 t , n : . e  

s u g g e s t s  t h a t  t h e  j o i n t  i n t e r v e n o r s  a c t e d  i n  c o n c e r t  w i t h  t h e  

o r i g i n a l  d e v e l o p e r  i n  the c r e a t i o n  of t h e  c o n d o m i n i u m  p u r s u a n t  to 

S e c t i o n  7 1 8 . 1 0 4 ( 2 ) ,  t h e n  t h e  j o i n t  i n t e r v e n o r s ,  i f  " d e v e l o p e r s "  

i ~ i t h i . n  t h e  d e f i n i t ! . o n ,  m u s t  OCCUPY t h e  s e c o n d  c a t e g o r y  of 

d e v e l o p e r  a s  d e f i n e d  t o  mean o n e  who o f f e r s  c o n d o m i n i u m  p a r c e l s  

f o r  s a l e  o r  l e a s e  i n  t h e  o r d i n a r y  cou r se  of b u s i n e s s .  Eloreover, 

because  i t  w a s  f o u n d  t h a t  t h e  , j o i n t  i n t e r v e n o r s  a r e  not o f E e r i n g  

p a r c e l s  f o r  s z l e ,  in o r d e r  t o  come w i t h i n  t h e  d e f i n i t i o n  o f  

d e v e l o p e r ,  i t  m u s t  be s h o w n  t h a t  t h e  j o i n t  i n t e r v e n o r s  a r e  

o f f e r i n g  c o n d o m i n i u m  p a r c e l s  f o r  l e a s e  a n d  i n  t h e  o r d i n a r y  cou r se  

o f  b u s i n e s s .  

* .  r! c c 1 ~ 3  pe r i n t !i i s c nn ri ( !7~  i r. i u m h J ~i be I r i  

:. raze.;! ' u G c , ~ - ~ . ~ E  ; i i~?; .cqs  of f a c t  thL:: j o i n t  ir,:crvcni:.-s 

z r e  o f f e r i n g  c o n d o m i n i u m  parcels for l e a s e  i n  t h e  o r d i n z r y  course 

of b u s i n e s s ,  i t  is c o n c l u d e d  t h z t  t h e  j o i n t  i n t e r v e n o r s  c o n s t i t u t e  

d e v e l o p e r s  2 5  d e f i n e d  b y  s t a t u t e .  I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  I 

h a v e  n o t  o v e r l o o k e d  t h e  a r g u m e n t  of t h e  j o i n t  intervenors t h a t  

Section 718.103(14) m u s t  be r e a d  i n  p a r i  m a t e r i z  with S e c t i o n  

7 1 8 . 5 0 2 ,  F i o r i d a  S t a t u t e s ,  and  t h a t  s u c h  a r e a d i n g  of t h e  t w o  

s t a t u t o r y  p r o v i s i o n s  compels a c o n c l u s i o n  t h a t  only a l e a s e  f o r  

more t h a n  f i v e  y e a r s  is s u f f i c i e n t  t o  b r i n g  zn owner of condo- 

m i n i u m  u n i t s  w i t h i n  t h e  scope of  t h e  s t a t u t o r y  d e f i n i t i o n  o f  

" d c v c l o p c r . "  Upon c a r c f u l  c o n s i d e r a t i o n  of t h e  t w o  s t a t u t o r y  

? r o v i s i ~ n ? ~  I am persuaded t h a t  t h e  i n t e r p r e t a t i o n  u r g e d  by  t h e  

v.int i n t c r v c n o t - 5  i s  n o t  w a r r a n t e d .  T h e  d e f i n i t i o n  a t  Section 

1n.103114) c n c n r r p J s s c s  leases i n  t h e  o r d i n a r y  c o u r s e  o f  

i u ~ i n C ~ S f  r ~ q a r d l c z z  of t h e  l c n q t h  of t h e  l c a c c  p e r i o d .  T h e  f a c t  

L h J t  S c c t i o n  7 1 0 . 5 0 2  only o p p l i c s  t o  nomc l e a s e s  docs n o t  m o d i f y  

.he e l c a r  l a n g u a g e  of t h c  e a r l i e r  d e f i n i t i o n  of " d v v e l o p c t . "  

P n g c  10 o f  16 
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5 .  T h e  second issue upon w h i c h  M r .  E e l - k i n  r e q u e s t e d  a 

declaratory s t a t e m e n t ,  to w i t :  w h e t h e r  t h e  a l l e g e d  use by Hall 

t , l a n a g e m e n t  Coinpany o f  a c o n d o m i n i u r n  u n i t  a s  a r e n t a l  o f f i c e  

: ' . , c y : : :  :"s + r j , . :  J t i P r :  G :  ?.he r ie r ! .<r3 t in :>n ,  is a n  imprcrocc subject 

f o r  i s s u a n c e  of a d e c i a r a t o r y  s t a t e m e n t .  S = . c t i o n  1 2 0 . 5 6 5 ,  F l o r i d a  

Statutes, p r o v i d e s  t h a t  a declaratory s t a t e m e n t  s h a l l  s e t  f o r t h  

t h s  s ~ . ? n r y ' . r -  o ? i r . l o n  a s  :<', ti,? ; ,pp!ic;:bil i t : ,  r;f 7; specified 
. .  , - c ~ : : ~ . , ' : i - y  , h  . p::n~?': .or. c -  te-!e c . i  c-c?er of t h e  a q e n c y .  S i n c e  a 

3 e c l a r a t i o n  of  condominium is not listed among t h e  possible 

s u b j e c t s  of a declaratory s t a t eme i i t ,  where ,  a s  h e r e ,  any violation 

d e v e l o p e r  s h a l l  be e n t i t l e d  to elect n o  
1c:;s than o n c - t h i r d  of the  m c m b c r c  of t h e  

> f  t h e  d e c l a r a t i o n  i s  n o t  t i e d  d i r e c t l y  to a statutory or r u l e  

 lol la ti on, i s s u a n c e  o f  a statement o n  t h i s  i s s u e  w o u l d  be 

inappropriate." 

Substituted C o n c l u s i o n s  of Law 

1. T h e  t h i r d  i s s u e  upon w h i c h  P e t i t i o n e r  B e l k i n  r e q u e s t e d  

i s s u a n c e  of a d e c l a r a t o r y  s t a t e m e n t  is w h e t h e r  J o i n t  I n t e v e r n o r s  

a r e  e n t i t l e d  t o  e l e c t  a majority of t h e  members of t h e  bbard of 

azninisiraticn of tile zssoci2:ion. 

2. The h e a r i n g  o f f i c e r  r u l e d ,  in essence ,  t h a t  s i n c e  t h e  

o r i g i n a l  d e v e l o p e r  still owned u n i t s  f o r  sale i n  t h e  c o n d o m i n i u m ,  

t n e  t u r n o v e r  p r o v i s i o n s  of S e c t i o n  7 1 8 . 3 0 1  were n o t  t r i s g e r e d ,  I n  

addition, t h e  h e a r i n g  officer expressed  the o p i n i o n  t h z t  the 

t l l r n o v e f  w h i c h  o c c u r r e d  i n  J u l y  of  1 9 8 4  t i 8 5  without l e g a l  e f f e c t .  

C o n c l u s i o n s  of L a w  6 t h r o u g h  and i n c l u d i n g  9 ,  a s  well a s  t h e  

r e c o m m e n d a t i o n ;  a r e  h e r e b y  r e j e c t e d  and t h e  following c o n c l u s i o n s  

o f  l a w  are substituted t h e r e f o r .  

3. Thc rcsolution of t he  t h i r d  i s s u c  1s  governed by 

S e c t i o n  710.301, w h i c h  p r o v i d e s  i n  r e l e v a n t  part: 

- 718.301 Transfer of association c o n t r o l .  - 

24 



I .  .. f .  

a 

. . .. 

k 

b o a r d .  ... Unit owners o t h e r  t han  the 
dcvclopcr JTC cntittlcd to elect not l css  
t h a n  a majority of t h e  members Of t h e  b o a r d . . . :  

( a ) -  Three y e a r s  after 50% of the 
unit5 thet will be operated ultimately 

to p u r c h a s e r s ;  
L J Y  vne Z ~ E G C ~ L L ~ C I ~  i,c.*!e, b:~..: CC. : : , ">?L~ 

( b )  Three months a f t e r  90% of 
the units that will be o p e r a t e d  
!.I 1 t i ni 2 t c> 1 y by ti-) e a s  s oc i a t i on h a ve 
bee n T O R  v c  y c:!'~ L C ~  ps r 2h 2 L. c; : s : 

( c )  When all the  units t'nb,i 
will be o p e r a t e d  ultimntely by the 
association have been completed, some 
some o f  t h e m  have been conveyed to 
p ~ r c h a ~ ~ r ~ ,  a n d  none o f  the others 
a r e  being o f € e r e d  €or sale by the 
d e v e l o p e r  i n  t h e  ordinary course o f  
business; or 

( d )  When some of t h e  u z I t s  haiJc 
heen conveyed to p u r c h a s e r s  anG none 
of the others are being constructed 
or offered €or  sale by the developer 
i n  t h e  ordinary course of business, 

whichever occur5 first. The,developer is 
entitled to elect at least one member of  
the b o a r d . .  . 2s long a s  the developer h o l d s  
for sale in the o r d i n a r y  course of business 
zt least 5 8 ,  in condominiums with fewer than 
500 units, end 2 6  in condominiums with more 
than 500 units, of t h e  units i n  a condominium 
operated by tne associztion. 

The portion of t h e  Co~dom;iiium A c L  s e i  ; o r t h  abovc 

3 e s c r i b e s  t h e  process by which unit o w n e r s  other than the 

d e v e l o p e r  gain a voice in the administration of their condominium. 

:;hen 15% of the units have been conveyed from a developer to unit 

3wners other than the developer, unit owners other t h a n  t h e  

d e v e l o p e r  sre entitled t o  control one-third of t h e  board o f  

administration, Unit owners o t h e r  than the developer a r e ,  

pursuant to the s e c t i o n  set forth above ,  entitled to control a 

majority of t h e  board of administration upon t h e  occurrence Of any 

o f  t h e  f o u r  conditions s c t  f o r t h  in Section 710.301[l)(a-d), 

whichcvcr occurs  first. 

4 . -  T h e  h e a r i n g  officer bclow r u l e d  that s i n c e  t h e  original 

developer still 3wncd uni%s for s a l e  in t h e  condominium, the 

initial t u r n o v c r  which occurred in 1904 was improper .  In t h i s  

r e spec t ,  the hearing officcr e r r e d .  Section 710.301 c l e a r l y  

contcmplatcs t h a t  transition may be properly triggered despite t h e  

f ac t :  that the original d e v e l o p e t ' m a y  still own units in t h e  

(.- 
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:ondominiurn .  According t o  S e c t i o n  718.301(1)(a), Flor ioa  

j t a t u t e s ,  u n i t  owners o t h e r  t h a n  t h e  d e v e l o p e r  are s t a t u t o r i l y  

? n t i t l e d  t o  e l e c t  a t  least  a m a j o r i t y  of t h e  members o €  t h e  board 

- , I : L ~ c  j p d ~ s ,  z ~ . ~ ~ : .  5 ! , ,  3 ;  t,,< L , : . J ~  a i i i t ~ ;  i;, t’’: c c , - r ’ ~ ; r r , ; r ~ t ! ~  

~ e e n  s o l d .  O b v i o u s l y ,  i n  t h e  s c e n a r i o  d e p i c t e d  i n  s u b s e c t i o n  

7 1 B . 3 0 1 ( 1 ) ( a ) ,  t h e  o r i g i n a l  d e v e l o p e r ,  t h r e e  y e a r s  a f t e r  5 0 %  o f  

t r le  c ~ j r i d ~ r , . i n i u ; ! i  i s  scli: Oct , n,a; :;:;:I u!.;,i c ~ ~ i < ~ , ; : . i * ; : ~ ~ r n  u c l t s .  

r h i s  d o e s  n o t  v i t i a t e  t h e  t u r n o v e r  r e y u l r e m c : f t .  S i i r , i l z r l y ,  the 

?revision i n  S e c t i o n  718.301(1)(b) w h i c h  r e q u i r e s  t u r n o v e r  t h r e e  

nsri;hs a i ‘ t e r  9 2 %  s e l l o u t  i s  a c h i e v e d ,  is n o t  a b a t e d  i f ,  t i iree 

n o n t h s  a f t e r  9 0 %  s e l l o u t ,  t h e  d e v e l o p e r  s t i l l  o w n s  u n i t s  w i t h i n  

t h e  c o n d o m i n i L s t .  Z e v l e w  a l s o ,  Section 7 1 8 . 3 0 1 ~ l ) ( d )  w h i c h  

: j r o - ~ i d e s  t h a t  t h e  d e v e l o p - r ,  a f t e r  t u r n o v e r ,  is s t i l l  e n t i t l e d  t O  

. .  

. ,  

m i n o r i t y  r e p r e s e n t a t i o n  on t h e  board  so  l o n g  a s  t h e  d e v e l o p e r  

h o l d s  f o r  s a l e  i n  t h e  o r d i n a r y  c o u r s e  of b u s i n e s s  a t  l e a s t  5 or 2 

p e r c e n t  of t h e  units w i t h i n  t h e  c o n d o m i n i u m ,  d e p e n d i n g  on t h e  s i z e  

o f  t h e  c o n d o m i n i u m .  C l e a r l y , . S e c t i o n  718.301(1) i n  i t s  e n t i r e t y  

c o n t e m p l a t e s  t h a t  t r a n s i t i o n  is r e q u i r e d ,  r e g a r d l e s  of w h e t h e r  t h e  

d e v e l o p e r ,  upon t r a n s i t i o n ,  still h o l d s  u n i t s  f o r  s a l e  i n  t h e  

c o n d o m i , n A i u m .  To’  s u g g e s t ,  2 s  d i d  c h c  ‘ncarir.:; : > f f i c e r ,  t h a t  t h e  I 

t u r n o v e r  w h i c h  o c c u r r e d  i n  1983 was n o t  required by l a w ,  i s  t o  

r e a d  a n  exception i n t o  t h e  t u r n o v e r  r e q u i r e m e n t s  of S e c t i o n  

7 1 8 . 3 0 1  w h i c h  does n o t  e x i s t  i n  t h e  s t a t u t e .  A d d i t i o n a l l y ,  t h e  

h e a r i n g  ozf f icer ’s  c o n c l u s i o n  t h a t  t h e  I 7 t e t v e n o t s  w e r e  e n t i t l e d  t o  

c o n t r o l  the‘ c o n d c n i n i u m  because  t h e  o r i g i n a l  d e v e l o p e r  c o n t i n u e s  

t o  h o l d  u n i t s  f o r  salc i n  t h e  c o n d o m i n i u m  i s  a n  i n t e r p r e t a t i o n  o f  

t 5 e  s t a t u t e  w h i c h  is n o t  j u s t i f i e d .  

5 .  S e c t i o n  7 1 0 . 3 0 1 ,  f l o r i d a  S t a t u t e s ,  makes n o  d i s t i n c t i o n  

s laong t h c  v ~ r i o u s  t y p e s  of d c v c l o p c r : :  wlrcn i n  its o p e r a t i o n  i t  

mar ida t en  t h a t  u n i t  o w n e r s  o t h c r  t h a n  t h c  r lcva lopcr  a r c  e n t i t l e d  tO 

~ i u n t r o l  il m a j o r i t y  of t h c  board of a d m i n i s t r a t i o n  o f  a c o n d o m i n -  

iyrn. nrcs i i sc  t h c  word “dcvclopcr“ J S  i i t i l i z c d  t h r o u g h o u t  t h i s  

. - v ~ c t i o n  ir, i i n q u a l i f i c d ,  i t :  a p p l i c r ,  e q u a l l y  to c r e a t i n g  d e v e l o p e r s  

q.l:-6 wcll . in  r , u b : : c ~ ~ u c n ! :  Ocvnlopcrr;. A c c o r d i n g l y ,  o n e  who offers 

c o n d o m i n i u m  p a r c c l s  f o r  salc i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n C E s  

( S C C ,  t h c  d c r i n i t i o n  o f  d c v c l o p c r  provided i n  S c c t i o n  710.103(14), 

- 
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* 4, , 

Florida S t a t u t e s  (1985 

t i o n  of  t h e  a s s o c i a t i o  

I 

) ,  i s  o n l y  e n t i t l e d  t o  control t h e  opera-  

ence of a n y  of t h e  four . 

1 ) .  Most p e r t i n e n t  i n  t h e  

; ; F . 2 C ?  \ . t i : < -  1 .  ~ . + o v i ~ ~ :  * 

t h a n  t h e  
e l e c t  n o t  less 

( 1 )  . . .  U n i t  owners o t h e r  
developer a r e  e n t i t l e d  t o  
t h a n  a majority o f  the members of tile board  . . .  : 

i b )  . . .  
( c )  When a l l  t h e  u n i t s  t h a t  w i l l  
b o  o p e r a t e d  u l t i m a t e l y  by t h e  a s s o c i a t i o n  
h a v e  S ~ : P Y )  c o m p l e t e d ,  some of t h e m  h a v e  
been c o n v e y e d  to p u f c h a s e t s ,  a n d  n o n e  of 
o t h e r s  t h e  a r e  b e i n g  o f f e r e d  for s a l e  by 
t h e  d e v e l o p e r  i n  t h e  o r d i n a r y  course of 
b d z i : I e 5 5 :  o r  

( d !  When somz o f  t h e  u n i t s  h a v e  b e e n  
c o n v e y e d  t o  p u r c h a s e r s  a n d  n o n e  of t h e  
o t h e r s  a r e  b e i n g  c o n s t r u c t e d  o r  o f f e r e d  
for  s a l e  by t h e  deve lope r  i n  t h e  o r d i n a r y  
course of b u s i n e s s ,  

" 

w h i c h e v e r  o c c u r s  f i r s t  ... 

C o n s t r u i n g  S e c t i o n  7 1 8 . 3 0 1  i n  c o n j u n c t i o n  w i t h  t h e  f u l l  

st;.t.utsr;r d e f i n i t i o n  of d e v e l o p e r ,  a s  a p p l i e d  t o  t h e  s u b s e q u e n t  

deve lope r  i n  t h i s  c a s e ,  S e c t i o n  7 1 8 . 3 0 1  requires t h a t  unit owner5 

o t h e r  t h a n  t n e  developer  c o n t r o l  t h e  a s s o c i a t i o n  w h e n  t h e  subse- 

q u e n t  deve1o;ler f a i l s  t o  o f f e r  u n i t s  f o r  sale i n  t h e  o r d i n a r y  

c o u r s e  of business. Section 7 1 8 . 3 0 1  was d e s i g n e d  t o  e n s u r e  t h a t  

J n i t  o w n e r s  other thhtn t h e  deve lope r ,  a t  some p o i n t  i n  t h e  f u t u r e ,  

d o u l d  be e n t i t l e d  t o  c o n t r o l  t h e i r  o w n  a f f e i r s  u p o n  a c e s s a t i o n  O f  

s a l e s  B c t i v i t y  by B developer o r  a c e r t a i n  percentage s e l l o u t . .  

T h e  t h e o r y  u r g e d  b y  I n t e r v e n o r s  s eeks  t o  f e n d  o f f  t h e  t u r n o v e r  

r e q u i r e m e n t s  of t h e  s t a t u t e  d u r i n g  the course O E  J o i n t  

I n t e r v e n o r s '  r e n t a l  program, d u r i n g  which no u n i t s  arc o f f e r e d  fo r  

5 . 1 1 C .  T h c  e n d  r c s u l t  of s u c h  a t h e o r y  18  t h a t  t u r n o v e r  will bo 

i n O c f i n i t ~ l y  p o o r p o n c d .  ? ' h i s  rcsult i n  n o t  conkcmplntcd by t h c  

S t J t U t C .  

6 .  Tllc a s s u r a n c e s  e x t e n d e d  by S e c t i o n  7 1 8 . 3 0 1 ,  t h a t  a t  some 

p o i n t  i n  t i m e ,  u n i t  o w n e r s  o t h e r  t h a n  t h e  d e v e l o p e r  will  control 

t h c  condominium. a s s o c i a t i o n ,  is s i g n i f i c a n t  f o r  a number o f  

rcasons. First, t h c  right t o  c o n t r o l  decision-making is 
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Division of F l o r i d a  Land S a l e s ,  
Condominiums and Mobile Homes 

Department of Busincss Regulation 
I 

i s  only authorized to i n s t i t u t e ,  maintain and s e t t l e  iawsuits in 

its own name on b e h a l f  o f  a l l  of.the unit owners a f t e r  control of 

t h e  association is obtained by u r i i t  .owners o t h e r  than t h e  

d e v e l o p e r .  This w o u l d  include warranty actions see, S e c t i o n  

7 1 0 . 1 ? 4 ,  c lo r i c ' a  S t a t u t e s )  and any other matters a,F cornion 

interest + 

7 .  In cOnclusion, i t  is d e t e r m i n e d  t h a t  Joint Intervenors, 

individually and collectively, constitute concurrent and S U c C e S S O K  

1 

0 .  This Final O r d e r  may be appealed pursuant to Section 

9.110, F l o r i d a  R u l e s  of- 

horice o f  kppedi uo11;u~rniny  ;a 

, Florida R u l e s  of Appellate 

ate district c o u r t  o f  appeal 

Appellate P r o c e d u r e ,  by filing a 

tne requirements of X u l e  9.110(d 

/Procedure, both with the a p p r o p r  
I 

accompanied by t h e  appropriate filing fees, and with this a g e n c y  

within 30 d a y s  of rendition of t h i s  O r d e r .  

DON2 AND O R D E R E D  t h i s  ,/&day o f  

2 8  
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COOPER v. UNITED DEVELOPMENT CO. 111. 629 
cltc 81 462 N.E2d 629 (IILApp, I D1.1. 1984) 

I11.2d 99, 106-07, 28 I11.Dec. 166, 390 N.E.2d 
333 (equal protection claim waived by fail- 
u re ’ to  present contention. in timely fashion 

from judgment after learning of entry of 
dismissal order; (3) implied warranty of 
habitability is governed by five-year stat- 
u t e  of limitations on implied contracts; and 
(4) refusal to grant  leave amend is not 
an abuse of discretion where no amend- 
ment is presented with the motion. 

0 to appropriate tribunal). 
For  the foregoing reasons we have af- 

firmed the order of the circuit court. 
Affirmed. 

WlLSOh’ and LOREHZ, JJ. ,  concur. 
Affirmed. 

122 III.App.3d 850 
78 III.Dec. 510 

Edgar 14. COOPER. Jewcllc Coopcr, Rob- 
e r t  C. Webb a n d  Claire %’ebb, individu- 
ally and  as representatives of a class 
consisting of all unit owners of “ t h e  
Park of River Oaks,” a condominium, 
P I ai n t i ff  s- A p pel 1 an t s  , 

v .  

UNITED DEVELOPMENT COhlPANY 

Inc., Defendants-Appellees, 

and 

River Oaks West Development Company 
and  Westinghouse Electric 

Company, Defend an ts. 

So .  83-725. 

Appellate Court of Illinois, 
First District, Second Division. 

March 20, 1984. 

and In I and -Ro b b in s Construction , 

Condominium owners brought action 
aga ins t  developer, contractor, subcontrac- 
tor, and beneficial owner for breach of 
implied warranty of habitability. The Cir- 
cuit Court, Cook County, Thomas 9. 
O’Brien, J., dismissed claims against  con- 

I .  Judgmen t  W 3 4 6 ,  486U) 
Void judgment mag be attacked a n d  

vacated at  ang time; judgment  or order is 
characterized as ”void” where court  lacks 
jurisdiction of the parties or subject matter 
or lacks the inherent power LO enter the 
contested order. 

See publication Words and  Phrases 
Tor othcr judicial cons1ruclions and 
de f i n i t i 011 s. 

2. Judgmen t  -113 
Alleged failure to  notify defendant of 

entry of default judgment will n o t  render 
the judgment  void. 

3. Judgmen t  -335(I 1 
Because failure to  give plaintiff notice 

of order of dismissal did not render the 
order void, trial court was without jurisdic- 
tion t o  review it after expiration of 30 days. 

4. Judgmen t  -3332)  
To warrant  relief from judgment, peti- 

tioner must  demonstrate meritorious de- 
fense or claim, due diligence in presenting 
the defense or claim in the original action, 
trial court’s misapprehension of the facts 
or a valid defense through no faul t  or 
negligence of petitioner at the time judg- 
men t  was entered, and due diligence in 
filing the petition for relief. S.H.A. ch. 
110, n 2-1401. 

5 .  Judgment -335(2) 
tractor, subcontractor, and developer, and 
condominium owners appealed. The -4ppel- 
late Court, Downing, J., held thzt: (1) judg. 
ment was not void for  failure to give plain- 
t i f fs  notice; (2) plaintiffs had not acted 
with due diligence in filing motion for relief 

Plaintiffs who were not given notice of 
en tq -  of order of dismissal until more than 
30 days after dismissal order were entitled 
to file motion for relief from judgment. 
S.H..4. ch. 110, fi 2-1401; Ill.Ret.Stat.1979, 
ch. 110, fl 72. 

0 
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COOPER v. UNITED DEVELOPMENT CO. 111. 631 
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court’s entry of two orders that: (1) dis- 
missed their complaint with prejudice since 
it was barred by the applicable statute of 
limitations; (2) allegedly denied them leave 
to amend said complaint; (3) dismissed, for 
jurisdictional reasons, their motion to 
quash an allegedly void order; and (4) de- 
nied, for lack of diligence and a meritorious 
claim, their section 72 petition for relief 
from judgment. (Ill.Rev.Stat.1979, ch. 110, 
par. 72.)* A summary of the pertinent 
procedural matters follows. 

On January 26, 1982, plaintiffs instituted 
a class action seeking to recover damages 
for an alleged breach of an implied warran- 
ty of habitability. The named defendants 
were: United Development Company 
(“United”), the agent-developer for the con- 
dominium project; Inland-Robbins Con- 
struction, Inc. (“Inland”), the general con- 
tractor; Westinghouse Electric Company 
(“Westinghouse”), the subcontractor; and 
River Oaks West Development Company 
(“River Oaks”), the beneficial owner of the 
property. On March 30, 1982, United and 
Inland filed a motion to dismiss which was 
premised on plaintiffs’ failure to state a 
cause of action, as well as their failure to 
file suit within the limitation period provid- 
ed for in Ill.Rev.Stat.1979, ch. 83, par. 16.3 
An agreed order was entered on May 14, 
1982 setting July 8, 1982 as the hearing 
date for defendants’ motion to dismiss. 

Following presentation of plaintiffs’ mo- 
tion on July 8, 1982 for a continuance, the 
trial court entered an order reciting that 
defendants’ motion would be “taken under 
advisement until Wednesday, July 14, 1982 

. Ruling on said motion to be given 
af ter  said date.’’ Thereupon, plaintiffs 
were given until 9 a.m. on July 14, 1982 to 
submit law in opposition to the motion to 
dismiss. A memorandum was filed by 
plaintiffs on July 14, 1982 in response to 
defendants’ motion; however, the actual 

2. Now codified as section 2-1401 of the Illinois 
Code of Civi l  Procedure. Ill.Rev.Stat.1981, ch. 
110. par. 2-1401. 

* e r n  

3. Now known as Ill.Rev.Stat.1981, ch. 110, par. 
13-205. 

time of filing was not recorded on this 
document. 

On July 20, 1982, pursuant to United and 
Inland’s motion to dismiss, as well as an 
analogous motion previously filed by West- 
inghouse, the trial court entered an order 
dismissing plaintiffs’ complaint with preju- 
dice for the reason that it was “barred on 
its face by the applicable statute of limita- 
tions.” I t  was further ordered that the 
cause remain pending “against any and all 
remaining defendants,” ic., River Oaks. 
In the record filed with this court is the 
aforesaid signed order which contains the 
name of the attorney for United. The at- 
torney for the plaintiffs was not present 
when the order was entered. Counsel for 
defendants, after becoming aware on or 
before July 27, 1982 that such a dispositive 
order had been entered, did not advise 
plaintiffs’ counsel of this critical fact until 
August 31, 1982. The record also contains 
a three-page, hand-written memo signed by 
the trial court explaining its reason for the 
order. This memo does not contain any 
date of filing and was never furnished to 
counsel for plaintiffs. 

At  a progress call held on July 27, 1982 
before the Honorable Alan Morrill, an or- 
der was entered dismissing the instant 
cause for want of prosecution. Plaintiffs 
thereafter filed a motion to vacate Judge 
Morrill’s order; however, this motion was 
withdrawn after plaintiffs’ counsel became 
aware on August 31, 1982 of the entry of 
the July 20 dismissal order. Copies of this 
order of dismissal were received by plain- 
tiffs’ counsel on September 7, 1982. 

On December 9, 1982, plaintiffs filed 
their petition for section 72 relief along 
with a motion to quash the July 20 order as 
void. These motions claimed, essentially, 
that  the trial court entered the dismissal 
order as to United and Inland without hav- 

4. Although this order was also stamped July 21, 
1982, the parties all indicate July 20, 1982 as the 
actual date of entry. Thus, since a circuit court 
half-sheet has not been incorporated into the 
instant record, we will hereinafter regard the 
dismissal order as having been entered on July 
20, 1982. 
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court’s entry of two orders that: (1) dis- 
missed their complaint with prejudice since 
it was barred by the applicable statute of 
limitations; (2) allegedly denied them leave 
to amend said complaint; (3) dismissed, for 
jurisdictional reasons, their motion to 
quash an  allegedly void order; and (4) de- 
nied, for lack of diligence and a meritorious 
claim, their section 72 petition for relief 
from judgment. (111.Rev.Stat.1979, ch. 110, 
par. 72. )2  A summary of the pertinent 
procedural matters follows. 

On January 26, 1982, plaintiffs instituted 
a class action seeking to recover damages 
for an alleged breach of an implied warran- 
ty of habitability. The named defendants 
were: United Development Company 
(“United”), the agent-developer for the con- 
dominium project; Inland-Robbins Con- 
struction, Inc. (“Inland”), the general con- 
tractor; Westinghouse Electric Company 
(“Westinghouse”), the subcontractor; and 
River Oaks West Development Company 
(“River Oaks”), the beneficial owner of the 
property. On March 30, 1982, United and 
Inland filed a motion to dismiss which was 
premised on plaintiffs’ failure to state a 
cause of action, as well as their failure to 
file suit within the limibtion period provid- 
ed for in Ill.Rev.Stat.1979, ch. 83, par. 16.3 
An agreed order was entered on May 14, 
1982 setting July 8, 1982 as the hearing 
date for defendants’ motion to dismiss. 

Following presentation of plaintiffs’ mo- 
tion on July 8, 1982 for a continuance, the 
trial court entered an order reciting that  
defendants’ motion would be “taken under 
advisement until Wednesday, July 14, 1982 

. Ruling on said motion to be given 
after said date.” Thereupon, plaintiffs 
were given until 9 a.m. on July 14, 1982 to 
submit law in opposition to the motion to 
dismiss. A memorandum was filed by 
plaintiffs on July 14, 1982 in response to 
defendants’ motion; however, the actual 

2. Now codified as section 2-1401 of the Illinois 
Code of Civil Procedure. Ill.Rev.Stat.1981, ch. 
110, par. 2-1401. 
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3. Now known as Ill.Rev.Stat.1981, ch. 110, par. 
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time of filing was not recorded on this 
document. 

On July 20, 1982, pursuant to United and 
Inland’s motion to dismiss, as well as an 
analogous motion previously filed by West- 
inghouse, the trial court entered an order 
dismissing plaintiffs’ complaint with preju- 
dice for the reason that it was “barred on 
its face by the applicable statute of limita- 
tions.” I t  was further ordered that the 
cause remain pending “against any and all 
remaining defendants,” i. c., River Oaks. 
In the record filed with this court is the 
aforesaid signed order which contains the 
name of the attorney for United. The at- 
torney for the plaintiffs was not present 
when the order was entered. Counsel for 
defendants, after becoming aware on or 
before July 27, 1982 that such a dispositive 
order had been entered, did not advise 
plaintiffs’ counsel of this critical fact until 
August 31, 1982. The record also contains 
a three-page, hand-written memo signed by 
the trial court explaining i ts  reason for the 
order. This memo does not contain any 
date of filing and was never furnished to 
counsel for plaintiffs. 

At  a progress call held on July 27, 1982 
before the Honorable Alan Morrill, an or- 
der was entered dismissing the instant 
cause for want of prosecution. Plaintiffs 
thereafter filed a motion to vacate Judge 
Morrill’s order; however, this motion was 
withdrawn after plaintiffs’ counsel became 
aware on August 31, 1982 of the entry Qf 
the July 20 dismissal order. Copies of this 
order of dismissal were received by plain- 
tiffs’ counsel on September 7, 1982. 

On December 9, 1982, plaintiffs filed 
their petition for section 72 relief along 
with a motion to quash the July 20 order as 
void. These motions claimed, essentially, 
that  the trial court entered the dismissal 
order as to United and Inland without hav- 

4. Although this order was also stamped July 21, 
1982, the parties all indicate July 20, 1982 as the 
actual date of entry. Thus, since a circuit court 
half-sheet has not been incorporated into the 
instant record, we will hereinafter regard the 
dismissal order as having been entered on July 
20, 1982. 
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ing provided plaintiffs with proper notice. 
However, an order was subsequently en- 
tered on February 16, 1983 which dis- 
missed, for lack of jurisdiction, plaintiffs’ 
motion to quash; this order also denied, for 
lack of diligence and a meritorious claim, 
their section 72 petition for relief from 
judgment. I t  is the propriety of this order 
which plaintiffs now contest on appeal. 
Westinghouse has not been joined as an 
appellee in this matter. 

0 

I. 
Initially, plaintiffs argue that the trial 

court erroneously dismissed, for want of 
jurisdiction, their motion to quash the dis- 
missal order entered on July 20, 1982. Spe- 
cifically, the trial court ruled that it could 
not entertain this motion since it was filed 
more than 30 days after the entry of the 
dismissal order. Plaintiffs now contend 
that such order was void and, therefore, 
subject to challenge a t  any time. We disa- 
gree. 

[1,2] Without question, a void judg- 
ment may be attacked and vacated a t  any 
time. (Fox v. Department of Revenue 
(1966), 34 I11.2d 358, 361, 215 N.E.2d 271; 
Federal Sign & Signal Corp. v. Czubak 
(1st Dist.l978), 57 Ill.App.3d 176, 178, 14 
I11.Dec. 686, 372 N,E.2d 965.) Such a judg- 
ment or order is characterized as void 
where the court lacks jurisdiction of the 
parties or subject matter, or lacks the in- 
herent power to enter the contested order. 
(Homely o. HorzeZy (1st Di~t.1979)~ 71 Ill. 
App.3d 542, 545, 28 I11.Dec. 46, 390 N.E.2d 
28.) However, an alleged failure to notify 
a defendant of the entry of a default judg- 
ment will not render such judgment void. 
(American Consulting Association, Inc, v. 
Spencer (1st Dist.1981), 100 111.App.Sd 917, 

. 920, 56 111,Dec. 384, 427 N.E,2d 579, c e d .  
denied, 458 US. 1112, 102 S.Ct. 3495, 73 
L.Ed.2d 1375.) Likewise, an “alleged fail- 
ure to notify plaintiff that [a] dismissal 
order had been entered did not make the 
order void.” Watts v. Medusa Portland 
Cement Co. (2d Dist.1971), 132 Ill.App.2d 
227, 230, 268 N.E.2d 721, appeal denied, 47 
111.2d 592. 

0 

P 

The two cases relied upon by plaintiffs in 
support of their argument for retention of 
jurisdiction to review the order are, in fact, 
inapposite. In r e  Franklin (1st Di~t.1976)~ 
42 Ill.App.3d 129, 355 N.E.2d 570, was con- 
cerned solely with an order o f  probation 
and commitment which was held void since 
the trial court, having failed to adjudicate a 
minor as a ward of the court, did not have 
jurisdiction to enter the dispositional order. 
Lowy v. Filosa (1st Dist.1974), 18 Ill. 
Rpp.3d 123, 309 N.E.2d 356, dealt with 
section 72 petitions €or relief from void 
consent decrees, rather than post-judgment 
motions to quash an allegedly void dismiss- 
al order. 

[31 Since, in accordance with Illinois de- 
cisional law, the instant dismissal order 
cannot be characterized as void, the trial 
court was without jurisdiction to review it 
after the expiration of 30 days. (Board of 
Managers of Dunbar Lakes Condomini- 
u.m Association I I  v. Beringer (1st Dist, 
1981), 94 Ill.App.3d 442, 446, 50 I11,Dec. 
105, 418 N.E.2d 1099; Lurie Co. v. Teich- 
ner (1st Di~t .1978)~ 63 111.App.3d 950, 951- 
52, 20 I11.Dec. 750, 380 N.E.2d 959.) There- 
after, plaintiffs’ sole source of relief from 
the order of dismissal was to proceed under 
Section 72 of the Illinois Civil Practice Act. 
HaZZeck v. Trumfio (1st Dist.1980), 85 111. 
App.3d 1051, 1053, 41 I11.Dec. 369, 407 
N.E.2d 867; Lurie Co., 63 11l.App.Sd at 
952, 20 111.Dec. 750, 380 N.E.2d 959. 

I t  is averred that plaintiffs received no 
documentation of the July 20 dismissal or- 
der until September 7, 1982. Nonetheless, 
the fact remains that their motion to quash 
this order was not filed until December 9, 
1982, well after the 30-day review period 
had expired. Consequently, the trial court 
correctly ruled that it lacked jurisdiction to 
consider the post-trial motion to quash ten- 
dered by plaintiffs. 

TI. 
The next issue for resolution focuses on 

the propriety of the lower court’s denial of 
plaintiffs’ petition for section 72 relief. 
This denial was predicated on the court’s 

33 
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conclusion that the requisite elements of 
due diligence and a meritorious claim were 
not satisfied. 

Section 72 of the I!linois Civil Practice 
Act, now known as section 2-1401 of the 
Illinois Code of Civil Procedure, provides a 
comprehensive statutory procedure for ob- 
taining relief from final orders, judgments 
and decrees after the expiration of 30 days 
from the entry thereof. (Davis 21. Chicago 
Transit Authority (1st Dist.1980), 82 111. 
App.3d 987, 989, 38 I11.Dec. 384, 403 N.E.2d 
615.) The purpose of a section 72 petition 
is to bring to the court’s attention “matters 
of fact not appearing in the record, which, 
if known to the court at the time the judg-  
ment was rendered, would have prevented 
its rendition.” Peoples Gas Light & Coke 
Co. v. Rubin (1st Dist.1980), 89 Ill.App.3d 
244, 246, 44 I11.Dec. 520, 411 N.E.2d 886. 

To warrant relief under section 72, 
a petitioner must demonstrate: (1) a meri- 
torious defense or claim; (2) due diligence 
in presenting this defense or claim in the 
original action; (3) the trial court’s misap- 
prehension of the facts or a valid defense, 
through no fault or negligence of petition- 
er, at the time judgment was entered; and 
(4) due diligence in filing the petition for 
section 72 relief. (American Consulting 
Association, Inc., 100 111.App.Sd at 921, 56 
I11.Dec. 384, 427 N.E.2d 579; Canton v. 
Chorbajian (2d Dist.1980), 88 IIl.App.3d 
1015, 1021, 44 I11.Dec. 74, 410 N.E.2d 1166, 
appeal denied (1981), 82 111.2d 583.) “In 
addition, the petitioner must set  forth spe- 
cific factual allegations supporting each of 
the above elements [citation], and must 
prove his right to the relief sought by a 
preponderance of the evidence.” Stall- 
worth v. Thomas (1st Dist.1980), 83 Ill. 
App.3d 747, 751, 39 I11.Dec. 170, 404 N.E.2d 
554. 

[51 Plaintiffs’ section 72 petition alleged 
tha t  notice of the order of dismissal was 
not received until over a month after its 
entry. “Fundamental fairness requires 
t ha t  notice of * * * a dismissal be given to 
a party of record.” (Curlstedt v. Kauf- 
mann (1st Dist.1970), 119 111.App.2d 322, 
327, 256 N.E.2d 146.) The initial question 

[ 4 1  
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to examine is whether plaintiffs, under the 
circumstances presented to the trial court, 
were entitled to use a section 72 proceed- 
ing. The answer is “yes.” 

[61 The gist of plaintiffs’ complaint is 
that notice of the court’s order was not 
received until more than 30 days after i t s  
entry. Plaintiffs claim they had no notice 
of the filing of the trial court’s unstamped 
memorandum or the entry of the July 20 
order. There is nothing in the record to 
dispute those allegations. Under such cir- 
cumstances, a trial court should desire and 
hasten to entertain a section 72 petition to 
investigate the allegations. Trial courts 
have been urged to document the reasons 
for their actions in the record. The trial 
court’s memorandum in this case clearly 
and correctly sets forth the court’s reasons. 
However, in doing so, a procedure should 
be followed so that the record is clear that  
all parties know of, and have the equal 
opportunity to simultaneously receive a 
copy of, the court’s memorandum. Final 
disposition orders should only be entered 
after due notice has been served upon all 
parties. Had this procedure been followed 
in the instant case, plaintiffs could not have 
rightfully complained about lack of proper 
notice. Trial courts must carefully 
ascertain that all counsel of record receive 
notice of the court’s disposition, memoran- 
da or orders so that the due process rights 
of all parties are not violated. 

The record indicates the July 20 order 
was drafted by an attorney for United. 
We attempted to determine at oral argu- 
ment before this court exactly when Unit- 
ed’s trial attorney obtained knowledge of 
the court’s memorandum and the entry of 
the July 20 order, and why copies of such 
documents were not immediately forward- 
ed to counsel for plaintiffs. Unfortunately, 
the trial attorney was not available in court 
and United’s appellate counsel could not 
provide this information. Yet, these are 
facts the trial court should have been inter- 
ested in and could have ascertained before 
disposing of the section 72 petition. 
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[71 Once opposing counsel became 
aware on or before July 27, 1982 that such 
a dispositive order had been entered, they 
were clothed with the professional respon- 
sibility to not only prompt l y  inform their 
opponents of the order and its content, but 
also to prompt ly  send plaintiffs’ counsel a 
copy of the order and to provide an affida- 
vit or other support confirming that such 
copy was, in fact, sent. See, Sanchez v. 
Phillips (1st Di~t.1977)~ 46 111.App.3d 430, 
433, 5 I11.Dec. 36, 361 N.E.2d 36, appeal 
denied, 66 I11.2d 628. 

However, in light of plaintiffs’ procrasti- 
native conduct in this matter, we are left 
with no other choice than to affirm the 
denial of plaintiffs’ section 72 petition. 

I t  “is well established that a litigant has 
to follow the progress of his case (citation], 
and inadvertent failure to do so is not a 
ground for relief, [citation].” (Stallworth, 
83 Ill.App.3d at 751, 39 I11.Dec. 170, 404 
N.E.2d 554.) Section 72 does not afford a 
remedy to relieve a litigant of the conse- 
quences of his lawyer’s negligence. 
(Amen’can Consulting Association, 100 
111.App.Sd at 922, 56 111.Dec. 384, 427 
N.E,2d 579.) The following periods of de- 
lay in filing section 72 petitions have been 
regarded by Illinois courts as  constituting 
such a lack of due diligence as to justify 
denial of the requested post-judgment re- 
lief: Westphall v. Trailers, Campers, 
Campgrounds, Inc. (2d Di~t.1979)~ 76 Ill. 
App.3d 205, 30 I11.Dec. 86, 392 N.E.2d 741, 
appeal denied, 79 I11.2d 624 (delay of ap- 
proximately two months); Department of 
Public Works 8 Buildings v. O’Hare In- 
ternational B a n k  (1st Di~t.1976)~ 44 Ill. 
App.3d 934, 3 I11.Dec. 623, 358 N.E.2d 1308 
(delay of slightly more than three months). 

Regarding the instant matter, plain- 
tiffs’ petition was not filed in the Law 
Division of the circuit court of Cook County 
until December 9, 1982, well over three 
months after they admittedly became 
aware of the entry of the dismissal order. 
In fact, plaintiffs concede that they were 
not precluded from filing their petition at 
an earlier date, and that they could have 

5. Formerly known as Ill.Rev.Stat.1979, ch. 83. 
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discovered the existence of the July 20 
order sooner had they inquired of either 
the trial court or defendants. 

In essence, the totality of facts evidence 
in the case at bar attest to a lack of due 
diligence on the part of plaintiffs in filing 
their petition for section 72 relief. Plain- 
tiffs argue that a meritorious claim was 
stated by focusing the court’s attention on 
the fact of its “glaring oversight” in con- 
sidering Mowatt v. City of Chicago (1920), 
292 111. 578, 127 N.E. 176, to be dispositive 
of the motion to dismiss their complaint. 
In Mowatt, the supreme court held that 
where an action is brought upon a mere 
implied understanding, the five-year stat- 
ute of limitation applied. (Mowatt, a t  582, 
127 N.E. 176.) This argument lacks merit 
since the essence of a section 72 petition “is 
addressed to errors of fact, now law.” I n  
re Charles S. (1st Di~t.1980)~ 83 Ill.App.3d 
515, 517, 39 I11,Dec. 51, 404 N.E.2d 435, 
appeal denied, 81 ILZd 594. 

[9 ]  The disposition of a section 72 peti- 
tion rests within the sound discretion of the 
trial court. (Tutosian v. Graudins  (1st 
Dist.1980), 86 Ill.App.3d 661, 664, 41 Ill. 
Dec. 809, 408 N.E.2d 231.) Since plaintiffs 
did not prove their right to the relief 
sought by a preponderance of the evidence, 
we find no abuse of discretion here which 
would otherwise necessitate reversal of the 
trial court’s decision not to vacate its order 
of dismissal. 

111. 
Plaintiffs’ next claim of error concerns 

the trial court’s dismissal of their complaint 
with prejudice on the grounds that it was 
barred on its face by the applicable statute 
of limitations. Specifically, plaintiffs as- 
sert  that an action for breach of an implied 
warranty of habitability is governed by the 
10-year period of limitations for actions on 
written contracts. (Ill.Rev.Stat.1981, ch. 
110, par. 13-206.)$ Defendants, on the 
other hand, maintain that such a suit is 
governed by the five-year period of limita- 
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tions for actions on oral contracts or for 
property damage. Ill.Rev.Stat.1981, ch. 
110, par, 13-20E~~ 

In Altevogt v. Brinkoetter (1981), 85 
111.2d 44, 51 111.Dec. 674, 421 N.E.2d 182, 
our supreme court was confronted with the 
identical issue. Although it was acknowl- 
edged that this question has not received a 
uniform answer in the courts of other 
states, the Altevogt court held that “[iJt 
need not be resolved here, however, for the 
plaintiffs agree in their brief that the case 
should be governed by the five-year peri- 
od.” (Altevogt, a t  49, 51 111.Dec. 674, 421 
N.E.2d 182.) Therefore, we shall resolve 
this interesting question of law which, 
heretofore, has not received an expository 
answer in Illinois. 

[ lo ,  111 The implied warranty of habita- 
bility is a judicial innovation which evolved, 
as a matter of public policy, to protect 
purchasers of new houses upon discovery 
of latent defects in their homes. (Reda- 
ruwicz v. Ohlendorf (1982), 92 I11.2d 171, 
183, 65 111.Dec. 411, 441 N.E.2d 324.) This 
implied warranty existing between builder- 
vendors and purchasers has been extended 
so as to also exist between developer-ven- 
dors and condominium purchasers. Her- 
l ihy v. Dunbar Builders Corp. (1st Dist. 
1980), 92 Ill.App.3d 310, 315, 47 111.D~. 
911, 415 N.E.2d 1224; Tassan v. United 
Development Co. (1st Dist.1980), 88 Ill. 
App.3d 681, 587, 43 I11.Dec. 769, 410 N.E.2d 
902, appeal denied (1981), 82 111.2d 588. 

112,131 Our supreme court has consist- 
ently held that the warranty of habitability 
does not arise as a result of the execution 
of a deed; rather, it exists independently 
as an undertaking collateral to the cove- 
nant to convey. (Petersen v. Nubschman 
Construction Co. (1979), 76 111.2d 31, 41, 27 
111.Dec. 746, 389 N.E.2d 1154; Redarowicz, 
92 111.2d at 183, 65 I11.Dec. 411, 441 N.E.2d 
324.) As long ago as 1892, it was judicially 
determined that an action on an implied 
undertaking, arising by virtue of a written 
agreement, constitutes an action on an un- 
written contract and, consequently, must 

6. Formerly known as 111.Rev.Stat.1979, ch. 83, 
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be brought within the five-year limitation 
period. (Knight v. St, Louis Mountain & 
Southern Ry. Co. (1892), 141 Ill. 110, 115, 
30 N,E. 543.) As a result, Illinois courts 
have applied the 10-year limitation period 
“only when a cause of action is upon a 
contract in writing or upon other evidences 
of indebtedness in writing * * (Em- 
phasis supplied.) Bates u. Bates Machine 
Co. (1907), 230 111. 619, 622, 82 N.E. 911; 
see also, Ames v, Crown Life Insurance 
Co. of Toronto, Canada (3d Dist.1980), 85 
111.App.3d 203, 207, 40 I11.Dec. 521, 406 
N.E.2d 222. 

In the recent Illinois decision of Briar- 
clifle West Townhouse Owners Associa- 
tion v. U4sema.n Construction Co. (2d 
Dist.1983), 118 111.App.3d 163, 73 I11.Dec. 
503, 454 N.E.2d 363, it was held that a 
townhouse owner’s association had stand- 
ing to bring an action against a developer 
because the suit was filed within “[tlhe 
five-year statute of limitations applicable 
to an implied warranty of habitability * *.’I 

(Emphasis supplied.) (Briarcl$fe, at 172, 
73 I11.Dec. 503, 454 N.E.2d 363.) Thus, 
contrary to plaintiffs’ claim here, a review 
of Illinois decisional law did not mandate 
application by the lower court of the 10- 
year limitation period governing actions on 
written con tracts. 

Cl4J In filing their class action for 
breach of an implied warranty of habitabili- 
ty, plaintiffs sought judgment in a sum 
sufficient to compensate them for the dam- 
ages they allegedly sustained. They did 
not seek enforcement of any specific provi- 
sions of their written contracts for sale; 
rather, their suit was premised upon an 
alleged breach of defendants’ implied un- 
dertaking collateral to the covenant to con- 
vey. I t  is our opinion, therefore, that  the 
trial court properly dismissed plaintiffs’ 
complaint on the grounds that it was 
barred by the five-year limitation period 
governing actions on implied contracts. 
We find direct support for our conclusion in 
the recent decision of Lato v. Concord 
Homes, lnc. (Mo.Ct.A~p.1983)~ 659 S.W.2d 
593. In Lato, the Missouri Court of Ap- 

*.” 
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peals held that a breach of implied warran- 
ty of habitability claim was governed by 
?f:e f b c  yf 2~ !imit.:,tit n p i o d  ;(p;licQ.F,le tn 
actions based upon breach of incidental or 
implied terms of a contract,’ as opposed to 
the 10-year limitation period applicable to 
actions based upon written contracts.8 
Lato, at 594, 

IV. 
The final issue for consideration con- 

cerns the propriety of an alleged denial of 
plaintiffs’ requests on July 8, 1982 and 
December 9, 1982 for leave to file their 
first amended complaint. 

A. 
Regarding the averred denial of the July 

8 request, the only evidence in the record 
of the trial court’s reasons in support 
thereof is an undated memorandum written 
by the court in connection with the motion 
filed by Westinghouse to dismiss plaintiffs’ 
complaint. The last sentence of section I 
of this memorandum recites that: “[TJhe 
court will not entertain a motion to amend 
w/o a tender of the amended complaint.” 

El51 We regard this particular ruling to 
be correct. A trial court’s refusal to grant 
leave to amend cannot constitute an abuse 
of discretion where no amendment is 
presented with the motion, and where no 
specific indication is given to the court as 
to the contents of the proposed amendatory 
document. Botti v. Avenue Bank & Trust 
Co. of Oak Park (2d Dist.1982), 103 Ill. 
App.3d 1052, 1055, 59 Il1.Dec. 711, 432 
N.E.2d 295, appeal den ied ,  91 111.2d 558. 

B. 
Pertaining to the alleged denial of the 

December 9 request, the transcript of 
record for the hearing held on that date 
does not indicate a disallowance of leave to 
amend; rather, the only reference to this 
proposed amendatory pleading is a com- 
ment made by the trial court that: “The 
first amended complaint, of course, is 

7. Mo.Rev.Stat. 5 516.120 (1978). 
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something that would have to be decided 
even beyond that point [February 15, 
19831.” T h ~ w  is nn fi:rlher indication of 
any activity, much less consideration, of 
the amended complaint until August 19, 
1983-the date on which it was filed with 
the clerk of the circuit court of Cook Coun- 
ty. This occurred over five months after 
plaintiffs filed the notice of appeal. 

116,171 I t  is uncontroverted that every 
appellant has the duty of presenting to a 
reviewing court the entire record of trial 
proceedings so that an informed review of 
the issues call be mdde. (Marshall E. W- 
nokur, Ltd. v, Shane (1st Di~t .1980)~ 89 
Ill.App.3d 551, 552, 44 I11.Dec. 776, 411 
N.E.Zd 1142; In re Estate of McGaughey 
(1st Dist.1978)’ 60 Ill.App.3d 150, 155, 17 
I11.Dec. 260, 376 N.E.2d 259.) S’ ince error 
is never presumed by a court of review 
(Flynn v. Vancil (1968), 41 111.2d 236, 241, 
242 N.E.2d 237), any doubt arising from 
the incompleteness of the record must be 
resolved against the appellant ( In  re M a r -  
riage of Mucaluso (2d Dist.1982), 110 Ill. 
App.3d 838, 846,66 111,Dec. 478, 443 N.E.2d 
1). 7 ’  

Regarding the case at bar, plaintiffs 
have failed to provide this court with a 
single reference to the record evincing both 
the averred denial of leave to  amend, as 
well as the facts upon which it was pre- 
mised. We are therefore required to as- 
sume that such facts were sufficient to 
support the alleged disallowance. In re 
Estate of Rice (2d Dist.1982), 108 Ill.App.3d 
751, 762, 64 II1.Dec. 456, 439 N.E.2d 1264; 
McGaughey, 60 111.App.Sd at  155, 17 Ill. 
Dec. 260, 376 N.E.2d 259. 

For the reasons set out herein, the judg- 
ment of the circuit court of Cook County is 
affirmed. 

AFFIRMED. 

HARTMAN, P,J., and PERLIN, J,, con- 
cur. 
8. Mo.Rev.Stat. 5 516.110 (1978). 


