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IN THE SUPREME COURT OF FLORIDA

DAVID ALLEN GORE,

Appellant,

vs.

STATE OF FLORIDA,

Appellee.

Case No. 80,916

PRELIMINARY SBTRMENT

Appellant, DAVID ALLEN GORE, was the defendant in the trial

a court below and will be referred to herein as "Appellant."

Appellee, the State of Florida, was the petitioner in the trial

court below and will be referred to herein as "the State."

Reference to the record will be by the symbol "R," followed by the

appropriate page number(s).



OF THF, CASE AND FACTS

On August 17, 1989, Gore's death sentence was vacated by the

United States District Court for the Middle District of Florida

based on a violation of Hitchcock v. Duclcler,  481 U.S. 393, 107 S.

ct. 1821, 95 L. Ed. 2d 347 (1987). The district court found that

Appellant was precluded from presenting evidence of drug and

alcohol abuse, and the dominance exercised by Waterfield over

appellant. Gore v. Ducrcra,  763 F.Supp.  1110 (M.D. Fla. 1989).

That ruling was affirmed in Gore v. Duffcler, 933 F.2d  904 (11th Cir.

1991). Appellant's resentencing was conducted in November 1992.

Appellee accepts appellant's statement of the facts to the

extent that they are an objective account of the facts adduced at

trial. However, the following additions are necessary in order to

present a complete and accurate representation for the Court,

In opening statement, defense counsel outlined for the jury

the sum and substance of his mitigating evidence. According to

counsel, Gore's entire life was influenced by Freddie Waterfield.

(R 1723-1729). Gore's participation in the murder was a result of

that influence. Although Waterfield was as equally culpable for

the murder, he was only convicted of manslaughter, (R 1733). Gore

suffers from the disease of alcoholism, and he was under the

influence of alcohol at the time of the crime. (R 1730-1732).

Months prior to the murder, appellant went through a terrible

divorce. (R 1730).



Regan Martin, the surviving victim, testified that Gore

repeatedly threatened to kill the two girls. (R 1928-1929, 1942).

Waterfield never threatened them. (R 2014). There was very little

conversation between Gore and Waterfield. (R 2013, 2014). Gore

pulled the girls out of the truck when they arrived at the house.

(R 1933). She heard Gore threaten to kill Lynn while Lynn was

gagging- (R 1942). She never smelled alcohol on Gore. His eyes

were not bloodshot and he never slurred his words. (R 1995-1996).

Gore was in complete control. (R 2072). He never looked to

Waterfield for approval. (R 2041). After Waterfield initially

entered the house, she heard Gore and Waterfield whispering. (R

1932). After that she never heard his voice or saw him again. (R

2014, 2063, 2077). Waterfield did not sexually assault Martin. (R

2085).

Michael Rock testified that the man turned and looked at Rock

and then jogged back to the house. (R 2154). He never staggered

and did not appear to have problem running. (R 2155). Rock got a

good look at the man, whom he later identified as Gore. (R 2154-

2158). He rode his bike home as fast as he could and called the

police. (R 2156).

Detective Redstone stated that the murder occurred at

approximately 3:35 p.m. on July 26, 1983. (R 1751, 1758). The

murder occurred at the home of Gore's parents, who were away on

vacation. (R 1756). The police arrived at Gore's residence at

4:02 p.m. (R 2163). The police knocked on the front door, but no

one responded. (R 2169). At 4:23 p.m. an emergency call came into



the police station. The person said that he heard screams from a

nearby orange grove, and that a man was chasing a woman. The woman

was injured. (R 2173). A second call was placed to "911"  at 4:25

p.m. (R 2174). The caller said that the screams were farther away

from the house. (R 2174), The calls originated from the Gores'

home. (R 2172). Lynn Elliott's body was found in the trunk of a

car in the driveway. (R 2179). Redstone, an expert in field

sobriety tests, opined that when Gore was arrested he was not under

the influence of alcohol. (R 2299-2300). There were no obvious

signs of alcohol impairment. (R 2209, 2312).

Captain Dubois testified that at the time of Gore's arrest

Gore was alert and responsive. (R 2409). There was no smell of

alcohol, and his eyes were not bloodshot. (R 2411).

Daniel Nippes testified that Gore's jeans had saliva and sperm

in the crotch and fly area. (R 2476). If Waterfield did sexually

assault Lynn Elliott, he could not have been the only one to do so.

(R 2476). According to Nippes, the forensic evidence is consistent

with Elliott being forced to perform oral sex. (R 2477). There

was no semen, saliva or hair found on Waterfield's clothes. (R

2483-2485).

The medical examiner testified that Elliott's injuries were

very painful. (R 2512-2516). The abrasions to her hip, shoulder,

and knees were consistent with being dragged. (R 2509). All

injuries occurred before death. (R 2530-2532).
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APPELLANT'S CASE

George Stoke's had limited contact with Gore while they were

growing up. (R 2722).

William Bowling, appellant's brother-in-law, testified that

Gore's father was a good, genuine man. (R 2769). Waterfield did

not live in Vero Beach for three years prior to the murder. (R

2767). Bowling did not see appellant that day. (R 2772). He

could not say that appellant was under the influence of alcohol on

the day of the murder. (R 2776).

Dr. Maher, a psychiatrist, testified that he interviewed

appellant on October 14, 1992, for two hours, and on the night

before his testimony for an additional hour. (R 2897). Maher did

not know all of the facts about the murder and did not think that

it was necessary to know about them. (R 2902). Maher  did not

speak to Waterfield. (R 2912).

Maher  opined that Gore was intoxicated the day of the crime.

The basis for that opinion came from Gore's statement, Regan

Martin's statement, and the fact that a half-empty vodka bottle was

found in the house. (R 2914-2917). He further relied on the fact

that Gore's earlier conviction for armed trespass involved alcohol.

(R 2928). He stated that he relied heavily on Gore's statement to

him. (R 2918). Gore told Maher that he did not have an erection

that day and that he did not ejaculate. (R 2912-2922). Gore also

told Maher that Waterfield was not there for most of the crime, and

that Gore acted on his own. (R 2942, 2954). Waterfield was not

the cause of Lynn Elliott's murder. (R 2964).
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Alva Gore, appellant's father, testified that his family never

went hungry or without medical attention. (R 3028). He and

appellant were close. His wife, appellant's mother, stayed home

and took care of the children growing up. (R 3027). Appellant's

eyes would turn red and his speech would slur when he drank. (R

3037).

Dr. Peter Malacuso testified that he reviewed appellant's DOC

file which does not indicate that Gore had a history of substance

abuse. (R 3086). Gore did not drink while he was in prison for

two years. He got out of jail four months before this crime

occurred. (R 3089). Appellant told the doctor that he had twenty

to twenty-four ounces of vodka before the murder, (R 3104). Dr.

Malcuso did not speak to the police.

STATE'S REBUTTAL

Officer Raymond testified that he did not smell alcohol on

Gore when he was arrested. (R 3219) . There is no question in his

mind that he was not under the influence of alcohol that day. (R

3219).

Dr. Cheshire testified that, in his opinion, it was not

possible for appellant to have ingested that much alcohol and not

show signs of impairment. (R 3433, 3441). Gore knew what he was

doing that day. He tried to divert the police's attention by

calling \\911." Appellant is smart and a quick thinker. (R 3446).

He was not under Waterfield's influence during the commission of

this crime. (R 3446).



The trial court found the following six aggravating factors:

(1) the capital crime was committed by a person under sentence of

imprisonment; (2) appellant was previously convicted of another

capital offense or of a felony involving the use or threat of

violence to some person; (3) The crime was committed while

appellant was engaged in both kidnaping and sexual battery; (4) the

murder was committed for the purpose of avoiding a lawful arrest;

(5) the capital felony was heinous, atrocious or cruel; and (6) the

capital felony was cold, calculated and premeditated. (R 4564-

4569).

The trial court did not find any credible evidence to support

a finding of any of the statutory mitigating factors. (R 4570-

4572). The court did find as non-statutory mitigating evidence

that appellant exhibited exemplary conduct in prison and has the

capacity to be a model prisoner in the future; that he comes from

an impoverished childhood; that he showed exemplary behavior at

trial; that appellant loves his children; and that appellant may

have been depressed at the time of this murder. (R 4572-4575).

The trial court found insufficient evidence to support non-

statutory mitigation that appellant confessed to the crime; that

Waterfield was treated disparately; that appellant had a history of

alcoholism and a history of depression. (R 4572-4576).



SUMMARY OF ARGUMENT

Issue I - Appellant alleges that the trial court erred in

denying several cause challenges, This issue is not preserved for

appeal. In the alternative, appellant cannot establish that any

juror who sat in his case was objectionable.

Issue II - The jury was properly instructed on the sentencing

alternatives they were to consider. Appellant was not precluded

from arguing to the jury that he would never be paroled from prison

if he were given a life sentence.

Issue III - Appellant's conviction for armed trespass of a

conveyance satisfied the aggravating factor of "prior violent

felony".

Issue IV - There was sufficient evidence to establish the

aggravating factors of "avoid arrest," "cold, calculated and

premeditated," and "heinous, atrocious or cruel."

Issue V - The jury was properly instructed regarding

mitigating evidence. The trial court properly declined to give

appellant's special jury instruction regarding mercy.

Issue VI - The trial court properly refused to give the myriad

array of special jury instructions requested by appellant.

Appellant's challenge to the jury instructions regarding the

aggravating factors was not preserved for appeal. In the

alternative, the instructions were constitutionally sound.

Issue VII - The state did not violate its prior agreement with

Gore regarding his convictions for five other murders.

Issue VIII - The state's argument to the jury was proper.
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Issue IX - The trial court properly denied appellant's request

to challenge the identification made of Gore by eyewitness Michael

Rock. Appellant was not precluded from cross-examining Rock

regarding that identification.

Issue X - Appellant was not precluded from presenting his

statement implicating Waterfield in the murder.

Issue XI - The trial court properly allowed Dubois to testify

about the inconsistencies in the evidence. If error, it was

harmless error beyond a reasonable doubt.

Issue XII - The state was properly allowed to talk to its

witness during a break in the direct examination.

Issue XIII - The trial court never precluded appellant from

addressing the court prior to sentencing.

Issue XIV - Judge Vaughn's temporary assignment to conduct a

9

portion of circuit court matters in addition to his county court

duties was permissible.

Issue XV - The trial court correctly ordered Gore to submit to

a psychological examination by a state psychiatrist.

Issue XVI - There was no retroactive application of law to

Gore's resentencing.



ARGUMENT

WHETHER THE TRIAL COURT PROPERLY
DENIED APPELLANT'S CAUSE CHALLENGES

Appellant claims that the trial court erred in denying cause

challenges on the following people: Mr. Patterson, Mr. Donithan,

Ms. Agostini, Mr. Wales, Mrs. Kramer, Mr. Miller, Ms. Arcomone, Mr :

Gehart. As a result, the a jury panel contained the following four

objectionable jurors: Mr. Donithan, Ms. Kramer, Ms. Arcomone, and

Mr. T0bin.l This claim should be denied either based on procedural

default or on the merits,

To preserve this issue, an appellant must exhaust all his

peremptory challenges, request additional strikes, and indicate

whom he would strike if his request for additional challenges was

granted. If his request is denied, an appellant must then

demonstrate that the panel contained an objectionable juror.

Pentecost v. State, 545 So. 2d 861, 863 n.1 (Fla. 1989),  and

Trotter v, Stati,  576 So. 2d 691, 693 (Fla. 1990).

In the instant case, appellant has not preserved this issue

for appeal. Appellant attempted to challenge for cause Kramer,

Arcomone and Donithan. His cause challenges on all three were

denied. (R 1328, 1382-1388, 1430). Appellant requested three

additional strikes, informing the court that he would exercise them

1 Although appellant characterizes Tobin as an objectionable
juror, he was never challenged for cause before the trial court.
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on Kramer, Tobin, and Arcomone.2 He was given one additional

strike, yet he failed to use that strike on u of the three jurors

he identified as objectionable. Given appellant's acquiescence to

those jurors, this issue is not preserved for appeal. .cLRhodes

v, State, 638 So. 2d 920, 924 (Fla. 1994) (finding that after

passing up opportunity to rehabilitate juror and then affirmatively

acquiescing to judge's decision to excuse juror waives issue for

review); Gunsbv v, State, 574 So. 2d 1085, 1088 (Fla. 1991)

(finding that failure to object to the trial court's procedure

wherein the court sua sponte discharged jurors waived issue for

appellate review).

Were this issue properly preserved, the trial court's

rejection of appellant's cause challenges was nevertheless correct.

A juror is competent as long as he can lay aside any prejudices or

biases he may have and render a verdict solely on the evidence.

Lusk v. State, 446 So. 2d 1038, 1041 (Fla.), cert. denied, 469 U.S.

873, 105 S. Ct. 229, 83 L. Ed. 2d 158 (1984). Deciding if a juror

should be excused for cause should be based on what is observed and

heard. Since the judge must evaluate the credibility of the

responses, the court possesses discretion in its decision.

Pentecost v. State, 545 So. 2d 861 (Fla. 1989). A challenge for

cause is not appropriate simply because a person has a strong

opinion about any particular subject. & Fitzpatrick v. State,

437 so. 2d 1072, 1075 (Fla. 1983) (ruling that strong feelings in

2 Appellant did not seek an additional strike on Donithan.
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favor of the death penalty do not render a prospective juror

incompetent in capital cases). As long as jurors indicate that

they are able to abide by the court's instructions, irrespective of

personal feelings, a cause challenge need not be granted. Penn v.

State, 574 So. 2d 1079 (Fla. 1991). If there is record support for

the judge's conclusions regarding juror competency, reversal is not

warranted. Johnson v. State, 660 So. 2d 637, 644 (Fla. 1995).

With these principles in mind, the state submits that appellant has

not established error.

Appellant claims that juror Kramer should have been stricken

because (1) she stated that, in her personal view, sympathy and

mercy should not be considered in a capital sentencing procedure;

and (2) Ms. Kramer, a rape victim, gave ambiguous responses to

questions concerning her ability to be impartial.3 She stated on

more than one occasion that she could and would put aside her

personal feelings and follow the judge's instructions, even if

those instructions were in opposition to her personal feelings. (R

573, 579). She unambiquouslv  stated that her prior experience as

a rape victim would not in any way affect her ability to be

impartial. (R 1162-1167). The trial court's denial of a cause

3 Aside from the procedural default raised at the outset,
there exists an additional reason which precludes review with
respect to Kramer. When appellant's challenge for cause was
denied, he possessed several peremptory strikes, yet Kramer was not
stricken. Given appellant's failure to rectify the alleged error
by removing her peremptorily, review should be denied. &
Pentecost v. State, 545 So. 2d 861, 863 n.1 (Fla. 1989) (finding
that to establish that an objectionable juror existed, defendant
must use existing peremptory strike on juror who was unsuccessfully
challenged for cause).
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