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STATEMENT OF THE CASE AND FACTS 

On March 29 ,  1990 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T w e n t i e t h  

J u d i c i a l  C i r c u i t  i n  and f o r  C o l l i e r  Coun ty ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  A p p e l l a n t ,  FRED JAMES, w i t h  d e l i v e r y  o f  a 

c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  of s e c t i o n  893.13,  Florida 

S t a t u t e s  (19871,  a l l e g e d l y  o c c u r r i n g  on March 9 ,  1 9 9 0  (R2, 6 ) .  On 

June  1 2 ,  1990 ,  M r .  James e n t e r e d  a plea  of n o  c o n t e s t  w i t h  t h e  

u n d e r s t a n d i n g  t h a t  t h e  S t a t e  was s e e k i n g  t o  have  him h a b i t u a l i z e d .  

Mr. James pled t o  a cap of 1 0  y e a r s  as a h a b i t u a l  o f f e n d e r  (R50- 

6 2 ) .  On J u l y  1 6 ,  1 9 9 0 ,  Mr. James was s e n t e n c e d  a s  a h a b i t u a l  

o f f e n d e r  t o  1 0  y e a r s  of impr i sonmen t  w i t h  c r e d i t  f o r  1 2 9  d a y s  

s e r v e d  (R18-23, 37-41) .  The g u i d e l i n e s  i n  t h i s  case would have  

c a l l e d  f o r  2 1 / 2  t o  3 1 / 2  y e a r s  of p r i s o n  (R23) .  M r .  James t i m e l y  

f i l e d  h i s  N o t i c e  of Appeal on Augus t  8 ,  1990 (R33). 0 
On appeal M r .  James at tacked h i s  h a b i t u a l  o f f e n d e r  

s e n t e n c e .  On O c t o b e r  11, 1991 ,  t h e  Second D i s t r i c t  C o u r t  of Appeal 

i s s u e d  a n  o p i n i o n  f i n d i n g  t h e  h a b i t u a l  o f f e n d e r  s e n t e n c e  i l l e g a l  

b e c a u s e  t h e r e  was n o  e v i d e n c e  of two pred ica te  f e l o n i e s  n e c e s s a r y  

f o r  t h e  h a b i t u a l  o f f e n d e r  s t a t u s .  The C o u r t  s e n t  t h e  case back t o  

t h e  t r i a l  c o u r t ,  g i v i n g  t h e  State t h e  o p p o r t u n i t y  t o  p r e s e n t  

e v i d e n c e  of t h e  r e q u i s i t e  two pred ica te  f e l o n i e s  s h o u l d  t h e y  e x i s t  

(R68-70). 

M r .  James was r e s e n t e n c e d  on December 23, 1 9 9 1 ,  by t h e  

Honorab le  Charles T. C a r l t o n  ( R 9 2 ) .  A t  t h a t  h e a r i n g  t h e  S t a t e  

p r e s e n t e d  e v i d e n c e  of two p r e d i c a t e  f e l o n i e s ,  and t h e  t r i a l  court 
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r e s e n t e n c e d  Mr. James t o  1 0  y e a r s  p r i s o n  as a n  h a b i t u a l  w i t h  c red i t  

f o r  1 2 9  d a y s  s e r v e d  (R72-81, 9 2 - 1 0 4 ) .  

Mr. James t i m e l y  f i l e d  h i s  n o t i c e  of appeal from t h a t  

s e n t e n c e  on J a n u a r y  3 ,  1 9 9 2  ( R 8 8 ) ;  b u t  this t i m e  i t  was on t h e  

b a s i s  t h a t  one of t h e  two p r i o r s  was a n  o u t - o f - s t a t e  c o n v i c t i o n  

t h a t  c o u l d  n o t  be used  i n  h i s  case. Because  t h e  amendment t o  t h e  

s t a t u t e  a l l o w i n g  t h e  u s e  of o u t - o f - s t a t e  c o n v i c t i o n s  was u n c o n s t i -  

t u t i o n a l  a t  the t i m e  M r .  James committed t h e  crime sub i u d i c e ,  it 

c o u l d  n o t  be used  to h a b i t u a l i z e  him. The Second D i s t r i c t  C o u r t  of 

Appeal rejected t h i s  a rgument  and c i t ed  t o  i t s  r e c e n t  o p i n i o n  i n  

S ta te  v. SheD- , 1 7  F.L.W. D1960 (F la .  2d DCA Aug. 2 1 ,  1 9 9 2 )  

( a l s o  p e n d i n g  b e f o r e  t h i s  C o u r t  as S h e m a r  d V. State , Case No. 8 0 ,  

418). 
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SUMMARY QF THE ARGUMENT 

The t r i a l  c o u r t  erred i n  u s i n g  a n  o u t - o f - s t a t e  c o n v i c t i o n  

t o  h a b i t u a l i z e  Mr. James i n  t h a t  t h e  amendments t o  t h e  s t a t u t e  

a l l o w i n g  o u t - o f - s t a t e  c o n v i c t i o n s  was u n c o n s t i t u t i o n a l  when Mr. 

James committed t h e  crime g.& i u d i c e .  T h i s  C o u r t  h a s  r e c e n t l y  h e l d  

t h e s e  amendments to be u n c o n s t i t u t i o n a l  as  t h e y  were implemented i n  

v i o l a t i o n  of the s i n g l e - s u b j e c t  r u l e .  S t a t e  V .  J o h n s o n ,  Nos. 79,  

150  and 7 9 , 2 0 4  (Fla .  J a n .  14, 1 9 9 3 ) .  
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ARGUMENT 

ISSUE I 

D I D  THE TRIAL COURT ERR IN RESEN- 
TENCING APPELLANT AS HABITUAL OF- 
F END E R? 

The  S ta te  i n  t h i s  case had v e r y  f e w  p r i o r s  w i t h  which t o  

h a b i t u a l i z e  M r .  James. I t  needed  t o  u s e  a n  o l d  Kansas c o n v i c t i o n  

f rom 1 9 8 2  or  1983 i n  a d d i t i o n  w i t h  a more r e c e n t  F l o r i d a  c o n v i c t i o n  

i n  o r d e r  t o  have  t h e  r e q u i s i t e  two pred ica te  f e l o n i e s  needed  t o  

h a b i t u a l i z e  Mr. James. M r .  James attacked t h e  u s e  of t h e  Kansas  

c o n ~ i c t i o n . ~  Accord ing  t o  t h i s  C o u r t ' s  r e c e n t  d e c i s i o n ,  t h e  

s t a t u t e  amendment a l l o w i n g  an  o u t - o f - s t a t e  c o n v i c t i o n  was n o t  

c o n s t i t u t i o n a l  f o r  a c e r t a i n  t i m e  p e r i o d .  M r .  James f a l l s  i n t o  

t h i s  t i m e  per iod .  

Accord ing  t o  S t a t e  V .  Johnso  n ,  Nos. 79,.150 and 79,204 

(Fla. J a n .  14, 19931, t h e  1989  amendment t o  s e c t i o n  775.084 was 

u n c o n s t i t u t i o n a l  from t h e  e f f e c t i v e  d a t e  of t h e  1989  amendments 

u n t i l  its r e - e n a c t m e n t  e f f e c t i v e  d a t e  (October 1, 1989 ,  t h r o u g h  May 

2, 1991)  b e c a u s e  t h e  amendment v i o l a t e d  t h e  s i n g l e - s u b j e c t  r u l e .  

Thus ,  i f  a d e f e n d a n t  committed a crime between October 1, 1989 ,  and 

May 2, 1 9 9 1 ,  t h e  S t a t e  c o u l d  n o t  use o u t - o f - s t a t e  c o n v i c t i o n s  t o  

'In i t s  October 11, 1991 ,  o p i n i o n  t h e  Second D i s t r i c t  C o u r t  of 
Appeal s a i d  the Kansas  c o n v i c t i o n  c o u l d  n o t  be u s e d  b e c a u s e  out-of- 
s t a t e  c o n v i c t i o n s  c o u l d  not be used  on crimes committed b e f o r e  
October 1, 1989; and t h e  d e f e n d a n t  committed t h e  crime on March 9, 
1989 (R70). T h i s  was a p p a r e n t l y  a f a c t u a l  e r ror .  M r .  James 
committed t h e  crime a t  i s s u e  on March  9 ,  1990.  
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h a b i t u a l  ize; b e c a u s e  u s i n g  out-of -state c o n v i c t  i o n s  t o  h a b i t u a l  ize 

was o n e  of the p r o v i s i o n s  i n  t h e  1989 amendment. 

The State has acknowledged t h a t  D s o  n is c o n t r o l l i n g  i n  

t h i s  case (w Respondent's Notice of C o n t r o l l i n g  A u t h o r i t y )  M r .  

James is entitled t o  be r e s e n t e n c e d .  
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CONCLUSION 

Based on t h i s  Court's d e c i s i o n  in Johnson, Mr. James is 

e n t i t l e d  to be resentenced. 
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APPENDIX 

1. O p i n i o n  f i l e d  in t h e  Second D i s t r i c t  C o u r t  
of Appeal December 9, 1992. 
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PER CURIAM. 
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